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IHstrid  of  Virginia,  to  wit : 

rm*4^im^  BE  ^  IT  REMEMBERED,  That  on  Ae  sixteenth  day 
I  of  June,  in  the  fortj-seventh  jear  of  the  independence 
L,  8.  I  of  the  United  States  of  America,  Pbtee  Cottom,  of 
I  the  said  district,  hath  deposited  in  this  office,  the  title 
*♦***♦*♦*♦**  of  a  book,  the  right  whereof  he  claims  als  proprietor,  in 
the  words  followins^,  to  wit:  ««  Reports  of  Cases  argued  and  determined 
in  the  Court  of  Jipneats  of  Fir^«i«.— Fo£.  I.— ^y  Peyton  Randolph^ 
counsellor  at  law/*  In  conformity  to  the  act  of  the  Congress  of  the 
United  States,  entitled,  '*  An  act  for  the  encouragement  of  learning, 
bj  securing  the  copies  of  maps,  char^  and  books,  to  the  authors  and 
proprietors  of  such  copies,  during  the  times  therein  mentioned." 
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SPENCER  ROANE,  Esqaire-t 

FRANCIS  T.  BROOKE,  Esquire. 

WILLIAM  H.  CABELL,  Esquire. 

JOHN  COALTER,  Esquire. 

JOHN  W.  GREEN,  Esquire;  who  was  appointed  af- 
ter the  decease  of  Judge  Roane,  and  took  his  seat  on  the 
11th  day  of  October,  1822. 


*  Judee  Flemine  was  absent  from  fndisposition,  daring  the  period 
reported  in  this  Tolunie. 
T  Judge  Roane  departed  this  life  on  the  4th  day  of  September,  182S. 
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Burke,  admiaistrator,  ^c.  against  Levy^s  KoJ^ber. 
executors.  \^^>r^^ 


Wkere  mn  mt factum  is  pleaded  toamotion  on afortheoiiuogbond,  thecoart 
ttmj  render  judgment  wkhoot  the  raterrention  of  a  joiy  {  or  thej  may  ein> 
pannel  a  J1117  to  try  the  isnie,  at  their  discretkn. 

Although  the  jadgment  on  a  forthcoming  bond,  ahoold  be  rendered  for  >  hR*ger 
■am  than  that  due  by  the  execution,  yet  if  the  execution  is  not  made  part  of 
tlie  record  by  bill  of  exceptlooSy  nor  any  objection  made  m  the  eourt  below, 
80ch  objeotioQ  cannot  be  sustained  in  the  court  of  appeals. 


This  was  an  appeal  fk-om  the  superior  court  of  law  for 
Bichmond  county.  The  appellee  made  a  motion  against  the 
appellant  and  his  surety  on  a  forthcoming  bond,  which  re- 
cited the  execution  with  the  legal  costs  attending  the  same, 
as  amounting  to  204L  lU.  Hd.;  but  the  execution  itself  is 
not  made  part  of  the  record  by  bill  of  exceptions,  nor  does 
it  appear  that  any  objection  was  made  in  the  court  below 
to  any  excess  in  the  judgment  beyond  the  amount  doe  by 
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the  execution.  The  defendants  in  the  motion  put  in  a  plea 
of  Tion  est  factum  and  concluded  to  the  country ;  which 
plea  was  duly  sworn  to.  The  court  rendered  judgment 
for  the  plaintiff  without  empanneliing  a  jury  to  try  the  issue 
of  nan  est  factum*  The  defendant,  Burke,  took  an  appeal 
to  this  court. 

8ta$iard,  for  the  plaintiff  in  error. 

Leigh,  for  the  defendant. 

Two  objections  were  made  by  the  appellant  to  the 
judgment  of  the  court  below.  1st — That  the  bond  was 
taken  and  the  execution  awarded  thereon,  for  more  than 
the  amount  of  the  execution  on  which  the  bond  was  taken. 
Sndly — ^That  the  plea  of  non  est  factum  ought  to  have  been 
tried  by  a  jury. 

JVbrenfter  26— Judge  Roane,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion,  that  as  the  jurisdiction  in  this 
case  was  given  to  the  Superior  Court,  to  proceed  by  mo- 
tion  in  a  summary  ^ay,  although  that  court  might  have 
called  in  a  jury  to  decide  the  points  submitted  by  the]dea, 
it  was  not  compellable  to  do  so,  under  the  distinction  taken 
by  the  court  in  the  case  of  Waison  vs.  JUexander.faJ 

The  court  is  also  of  opinion,  that  although  there  may 
still  exist  an  excess  in  the  judgment  of  the  Superior  Court 
beyond  the  sum  due  by  the  execution,  yet  that  execution 
not  having  been  made  a  part  of  the  record,  by  bill  of  ex- 
ceptions or  otherwise,  and  no  objection  having  been  made 
to  the  judgment  on  this  point  in  the  court  below,  that  ob- 
jection ought  not  to  be  now  sustained  in  this  court  under 
the  case  of  Bronaugks  vs.  Freeman^CbJ  There  is  no 
error,  therefore,  in  the  judgment,  and  it  is  to  be  affirmed. 

(a)  1  Wash.  d56«  {b)  2  Monf.  266. 
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Where  wheat  is  delivered  at  a  mill  to  be  gromtd,  upon  an  agreement  that 
the  miller  shall  return  to  the  fiutner  a  given  quaotitj  of  flour  for  so  many 
bushels  of  wheat,  die  miller  is  a  kiilec  and  not  Sipurcha$erf  and  therelorey 
if  the  wheat  be  consumed  by.  aecidental  fire,  the  miller  will  not  be  respon- 
sible for  it  This  conclusion  will  not  be  altered  by  an  understanding  be- 
tween the  parties,  that  the  mfller  is  not  bound  to  return  flour  made  fitvn  that 
identical  wheat,  but  flour  of  a  certain  quality  made  Geook  any  wheat  in  the 
miU. 


This  was  an  appeal  from  the  saperior  court  of  law  for 
the  county  of  Culpeper,  in  which  court  the  appellant 
brought  an  action  on  the  case  against  the  appellees,  who 
were  the  occupiers  of  a  certain  mill  in  the  said  county, 
for  the  value  of  120  bushels  and  34lbs.  of  wheat,  which 
he  had  delivered  to  them  to  be  ground,  and  was  to  re- 
ceive, in  return,  one  barrel  of  superfine  flour  for  every 
five  bushels  of  the  said  wheat ;  and  he  alledges  a  total 
failure  on  the  part  of  the  defendants,  to  perform  the 
Agreement  on  their  part  There  are  several  counts  in 
the  declaration ;  but,  as  the  question  does  not  turn  on  the 
form  of  the  pleadings,  it  is  sufficient  to  give  their  sub* 
stance. 

The  defendants  in  the  court  below  filed  three  pleas, 
setting  forth  in  effect,  that  after  the  delivery  of  the  said 
wheat,  the  said  .mills  and  wheat  were  accidentally  con- 
sumed by  fire.  To  these  pleas  the  plaintiff  replied  gene- 
rally. 

At  the  trial,  a  statement  of  facts  was  agreed  on  by  the 
parties  and  submitted  to  the  court  for  its  decision  on  the 
law  arising  on  the  case  agreed,  in  the  same  manner  as  if 
it  had  been  a  demurrer  to  evidence,  <<  and  that  the  judg- 
*'  ment  shalt  be  rendered  according  to  the  very  right  of 
'^  the  case  without  regard  to  the  pleadings." 

As  every  circumstance  in  the  case  agreed  is  important^ 
it  is  deemed  proper  to  give  it  at  full  length. 


Cmrt  of  SppeaU  of  Virginia. 


} 


Robert  Blanghter, 

J\^»ghZ     ^^^^  Strother,  John  W.  Green  and         r^^^  ^greta. 
v»  Jeremiah  Sir  other. 

Green  and 
others. 

We  agree  that  at  and  long  before  the  facts  herein  af- 
ter stated  occurred,  the  defendants  were  owners  and 
occupiers  of  the  mills  in  the  county  of  Culpeper,  called  the 
Faoli  mills,  and  were  in  the  habit  and  practice  of  deli- 
vering into  the  said  mills  their  crop  of  wheat  raised  on  the 
farm  attached  to  the  said  mills,  and  of  receiving  into  the 
said  mills  from  such  persons  as  chose  to  send  it,  wheat 
to  |)e  manufactured  into  flour :  that  the  wheat  so  delivered 
by  the  defendants  and  the  wheat  so  sent  by  whomsoever  or 
how  many  sent,  was  by  means  of  the  machinery  of  said 
mills  mixed  together^  and  flour  ground  from  the  mass  so 
mixed  without  regard  to  the  particular  wheat  sent  by  any 
particular  person  :  that  out  of  the  flour  so  ground,  each 
person,  so  sending  wheat  to  the  said  mills,  was  entitled, 
after  allowing  a  reasonable  time  for  grinding  the  same^ 
to  receive  from  the  defendants  in  succession  and  in  the 
order  in  which  they  might  have  delive^d  wheat,  npon 
his  or  their  demand,  at  the  said  mills,  one  barrel  of  superfine 
flour  for  every  five  bushels  of  wheat  weighing  sixty  pounds 
to  the  bushel  and  at  that  rate  for  a  larger  or  smaller  quan- 
tity, and  to  receive  as  aforesaid  such  portion  of  the  said  flour 
as  he  might  choose,  loose  and  not  packed  in  barrels ;  and  for 
every  100  bushels  of  wheat,  1000  pounds  of  bran  and  300 
pounds  of  ship-stufi",  and  at  that  rate  for  a  larger  or  smal- 
ler quantity  ;  or,  if  such  person  chose,  he  was  to  give  up 
his  claim  to  the  said  bran  and  ship-stufi*in  consideration 
of  the  barrels  in  which  the  flour  should  be  packed  ;  which 
in  all  cases  were  to  be  furnished  by  the  defendants,  or 
otherwise  to  pay  the  defendants  42  cents  for  each  barrel 
so  furnished  :  that  it  was  the  general  custom  of  the  coun- 
try, to  grind  wbeat  upon  the  same  terms ;  all  which  was 
Well  known  to  the  plaintiff  at  and  before  the  delivery  into 
the  said  miiis  of  the  wheat  hereinafter  mentioned.    We 
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agree,  that  before  the  plaintiff  delivered  into  the  said  milld  ^J^j^ 
the  wheat  hereinafter  mentioned,  various  personst  subse-  s^^>r\^ 
quent  to  the  1st  day  of  August  1815,  had  delivered  into  Slaughter 
the  said  mills  to  be  ground  as  aforesaid  2800  bushels  of  Green  md 
wheat,  weighing  sixty  pounds  to  the  bushel,  including  260 
bushels  of  wheat  raised  by  the  said  defendants  on  the 
farm  attached  to  the  said  mills,  which  they  had  put  into 
the  said  mills,  and  all  of  which  2800  bushels,  including 
the  said  260  bushels,  were  indiscriminately  mixed  as  afore« 
•aid,  and  was  in  the  mill  at  the  time  the  plaintiff  delivered 
into  the  mill  the  wheat  hereinafter  mentioned.    We  agree» 
that  the  plaintiff  between  day  of 

and  the  day  of  1815,  without 

any  special  contract  with  the  defendants,  delivered  into 
the  said  mills  120  bushels  and  29  pounds  of  wheat  weigh* 
ing  60  pounds  to  the  bushel,  for  which  the  defendants  gave 
liim  the  receipts,  herewith  filed,  marked  1,  2,  3,  4,  and 
which  are  in  the  words  following : 

^^Padi  MUU,  Mth  October y  1815. 
«<  Received  of  Robert  Slaughter  Esq.  fifteen  bushela 
^^  and  fifteen  pounds  of  wheat  pr.  Joe  to  grind. 

^*  John  Stbotheb  &  Co.'^ 
<M5  15-60.'^ 

^«  Paoli  MUSf  zeth  October,  1815. 
<<  Received  of  Robert  Slaughter  fifteen  bushela  and  ten 
^<  pounds  of  wheat  by  Joe  to  ba  ground. 

<<JoH9  Stbotheb*'^ 

^^Paoli  MUSf  2Sth  Odober,  1815. 
^  Received  of  Mr.  Robert  Slaughter,  thirty-nine  bush'- 
^^els  and  fiftgr-five  lbs.  wheat  by  Thomas  Vaughn  to  be 
<<  ground* 

^<JoHN  Stbothbb*'' 

^^PadH  MUh,  m  December,  1815. 
««Bec€iv«d  of  Mr*  Robert  Slaughter  by  Staanton 
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182L     cf  Slaughter's  Calep  fifty  bushels  and  fourteen  pounds 
v^rv>^  "  wheat  to  be  ground. 

Slaughter,  <<J0HN   StROTHBB.'* 

vs. 
Hreen  and 

others.  ^^j  jj  ^^g  ^j^^  understanding  of  both  parties,  that  th« 
said  wheat  was  delivered  to  be  ground  upon  the  general 
terms  of  the  said  mills  and  the  custom  of  the  country 
aforesaid,  and  was  to  receive  his  quantity  of  flour  therefor^ 
without  regard  to  any  partictdar  wheat  so  delivered  into 
the  said  mills  it  might  be  ground  out  of,  as  soon  as  it 
came  to  his  turn,  and  as  soon  as  it  could  be  conveniently 
ground  as  aforesaid  :  that  the  said  wheat  so  delivered  by 
the  plaintifi*  was  the  last  wheat  delivered  into  the  said 
mills  during  that  season  and  of  the  then  last  crop,  except 
about  70  bushels  weighing  60  pounds  to  the  bushel  deli- 
Tered  subsequently  by  another  customer  of  the  mill  to  be 
ground  as  aforesaid :  that  when  the  said  wheat  was  so 
delivered  by  the  plaintiff,  a  greater  part  of  the  wheat 
which  had  been  so  previously  delivered  into  the  mill,  was 
deposited  in  one  bulk  in  the  third  floor  of  the  mill,  and  the 
residue  thereof,  consisting  of  six  or  seven  hundred  bush- 
els, was  deposited  in  the  fourth  story  of  the  mill :  that 
the  said  wheat,  so  delivered  by  the  plaintiff,  was  elevated 
by  the  machinery  of  the  mill  into  the  said  fourth  story, 
and  mixed  with  the  bulk  of  wheat  aforesaid  previously 
deposited  in  the  fourth  story,  and  that  the  said  bulk  of 
wheat  deposited  in  the  fourth  story  was  first  ground,  and 
the  whole  of  the  flour  made  from  it,  delivered  to  customers 
of  the  mill,  other  than  the  plaintiff,  in  satisfaction  of  their 
claims  upon  the  mill  for  flour  and  which  h^yt  priority  to 
the  claim  of  the  plaintiff.  We  agree,  tiun  the  water 
in  Mountain  Run  upon  which  the  said  mills  were  built, 
from  the  1st  day  of  August,  1815,  to  the  15th  day  of  De- 
cember, 1815,  was  so  low  and  scarce,  that  no  flour  could 
be  made  at  the  said  mill  during  that  period ;  and  that  on 
the  said  15th  day  of  December,  1815,  the  water  in  the 
•aid  run  became  abundant  and  from  that  time  until  the 
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laid  mitl  was  burned  as  hereinafter  mentioned,  the  usual     i^^i* 

December. 

quantity  of  flour  was  regularly  ground  at  the  said  mills,  ^.^^v^^ 
and  at  all  times  during  the  last  mentioned  period  there  siauJuer, 
were  more  than  30  barrels  of  superfine  flour  in  the  said  Green  and 
mill,  packed  in  barrels  and  ground  in  manner  aforesaid^    w^en. 
out  of  the  wheat  delivered  as  aforesaid  into  the  mill. 

We  agree,  that  a  certain  Sterne,  in  Sep- 

tember 1815,  delivered  into  thn  osdA  mill  a  quantity  of 
wheat  of  superior  quality  to  be  ground  as  aforesaid,  and 
that  John  Strother  one  of  the  defendants  intended  to  use 
so  much  thereof  as  might  be  necessary  for  seeding  the 
crop  of  the  defendants,  and  ofiered  to  lend  some  of  the 
last  mentioned  wheat  to  a  neighbour  for  the  same  pur- 
pose, and  gave  directions  to  the  miller  to  put  the  said 
wheat  by  itself;  but  the  miller  forgot  the  directions,  and 
mixed  it  (as  was  common)  with  the  wheat  of  others,  and 
thereby  disappointed  the  intentions  of  the  defendants  in 
seeding  thereof  or  loaning  out  any  as  aforesaid.  We 
agree  that  on  tlie  11  th  day  of  February  1816,  the  said 
mills  with  all  the  wheat,  flour,  bran  and  ship^stuff  therein, 
were  accidentally  and  without  the  default  of  the  defen- 
dants, consumed  by  fire,  and  that  at  the  time  of  said 
burning,  there  was  in  the  said  mill  of  the  wheat  deli- 
vered as  aforesaid  and  flour  ground  out  of  the  wheat 
so  delivered  and  bran  and  ship-stufi"  the  proceeds  of 
such  grinding,  a  sufficient  quantity  to  satisfy  all  claims 
for  flour,  bran  and  ship-stufi",  which  any  person  or  persons 
so  having  delivered  wheat  as  aforesaid,  had  against  the 
defendants  on  that  account,  and  that  no  flour  had  been 
delivered  by  the  defendants  to  the  plaintiff  on  account  of 
the  wheat  so  by  him  delivered,  except  100  pounds  which 
he  received  at  the  said  mills  on  that  account ;  and  thatlhe 
^aintifif  after  the  burning  of  the  said  mills,  demanded  of 
the  said  defendants,  at  the  place  where  the  said  mills  had 
stood,  M  barrels  of  superfine  flour,  on  account  of  the 
said  wheat  so  by  him  delivered ;  which  flour  the  defen- 
dants did  not  deliver  to  the  plaintifll  We  agree,  that  the 
receipts  herein  before  mentioned,  given  by  the  defendants 
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December  *®  *'®  plaintiff,  wcpe  ill  the  usual  form  of  receipts  given 
\^^>0^^^  for  wheat  delivered  at  the  mill,  and  were  intended  to  shew 
Slaughter,  that  the  wheat  was  received  to  be  ground  according  to  th« 
Green  and  usage  and  custom  of  the  mill  before  stated.  We  agree, 
that  the  law,  arising  upon  the  foregoing  case  agreed,  shall 
be  adjudged  as  if  all  the  facts  aforesaid  had  been  proved  by 
the  plaintiff,  and  the  foregoing  case  agreed,  was  a  demur- 
rer to  evidence  fiUd  b^  tbo  defendants,  and  that  the  judg- 
ment shall  be  rendered  according  to  the  very  right  of  the 
case,  without  regard  to  the  pleadings.  And  we  agree, 
that  if  the  law  be  for  the  plaintiff,  so  that  he  is  entitled  to 
recover  for  the  whole  amount  of  the  wheat  so  delivered  by 
him,  after  crediting  the  100  pounds  of  flour  aforesaid, 
that  judgment  shall  be  entered  for  the  plaintiff  for  %\  52  75, 
with  interest  thereon  from  the  11th  day  of  February, 
1816.  But,  if  the  plaintiff  be  not  entitled  as  aforesaid, 
and  the  defendants  be  responsible  to  him  for  any  thing 
on  account  of  their  having  put  into  the  said  mills  260 
bushels  of  wheat  as  aforesaid,  then  we  agree  that  judg- 
ment shall  be  rendered  for  the  plaintiff  for  S38  18,  with 
interest  from  the  11th  day  of  February,  1816.  And  if 
the  defendants  be  not  resjionsible  as  last  aforesaid,  but  be 
responsible  to  the  plaintiff  for  any  thing,  on  account  of 
any  interest  which  they  might  have  had  in  the  wheat, 
flour,  bran  and  ship-stuff  so  burned,  otherwise  than  on  ac- 
count of  the  said  260  bushels  of  wheat,  we  agree  that 
judgment  shall  be  rendered  for  the  plaintiff  for  S38  18, 
with  interest  from  the  11th  day  of  February,  1816 ;  and 
if  the  defendants  be  responsible  to  the  plaintiff,  both  on 
account  of  the  said  260  bushels  of  wheat  and  on  account 
of  any  other  interest  which  they  may  have  had  in  the  said 
wheat,  flour,  bran  and  ship-stuff  so  burned,  we  agree  that 
judgment  shall  be  rendered  for  the  plaintiff  for  g76  36, 
with  interest  from  the  1 1th  day  of  February,  1816.  But, 
if  the  law  upon  the  whole  matter  be  for  the  defendant^ 
that  then  judgment  be  rendered  for  the  defendants. 

Richard  H.  Field,  plaintifl^s  attorney. 
J.  H.  WujJAMs,  attorney  for  defendanto. 


J 


C&urt  of  Appeals  (^  Fit^iiia.  9 

Upon  this  agreed  case,  the  court  rendered  judgment  for  |j^**J: 
the  defendants  \  and  the  plaintiff  ap|iealed  to  this  court.  s,^^Nr-^ 

Slaughter^ 

Z^Ay  for  the  appellant  Greloftod 

oUien. 

W.  Hdiff  jwnr.f  for  the  appellees.* 

Judge  RoANEt  deli\^ered  the  opinion  of  the  court*: 
The  court  is  of  opiniony  that  although  wheat  may  be 
exchanged  for  flourt  as  well  as  sold  for  money*  so  as  to 
operate  a  transmutation  of  the  property  in  it,  from  the 
vendor  to  the  vendee,  it  may  also  be  tbe  subject  of  bail- 
ment, both  for  the  mere  purpose  of  safe  keeping,  and  for 
that  of  being  converted  into  ISour,  for  the  use  of  the  bai- 
lor. A  bailment  of  this  last  kind,  is  called,  in  the  books^ 
locatio  opens  faciendU  and  undeniably  exists  in  the  case 
of  a  single  bailment,  and  where  the  flour  of  the  same 
wheat  is  to  be  received  in  return.  But  the  character  of 
the  transaction  is  not  lost,  when,  for  general  convenience, 
tbe  wheat  delivered  at  a  mill,  by  many  customer,  is 
ai^reed  by  a  common  usage,  or  otherwise,  to  be  put  into 
a  common  stock,  and  when  it  is  fuf  ther  agreed,  that  the 
return  is  to  be  made  out  of  tbe  common  mass  of  flour. 
These  variations  from  the  doctrine  of  a  simple  and  indivi- 
dual  bailment,  thereby  each  bailor  was  to  receive  the 
identical  proceeds  of  his  own  wheat,  it  was  competent  for 
a  numerous  class  of  bailors  to  make^  without  changing 
the  character  of  the  transaction.  It  may  still  be  consi- 
dered as  a  simple  and  individual  bailment  of  tbe  wheat, 
accompanied  by  an  agreement  of  all  the  parties,  (the 
bailees  themselves  not  excepted,)  that,  for  general  con- 
yenience,  these  conditions  should  be  superadded.  They 
are  conditions  which  impose  no  hardship  on  the  bailee, 
but,  on  the  contrary,  are  inserted  for  his  accommodation 
and  convenience ;  and  in  relation  to  the  bailors,  it  is  pro- 

•  The  reporter  regrets  that  he  is  compelled  to  omit  the  argument  OQ  this 
iatereitiiig  mm,  m  ittopk  plMc  befoes  his  appointiOBnt. 

Vol.  I.  2 
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1821.     bable  that,  without  them,  the  wheat  would  not  have  been 

December. 

\^-yr>^  received.    While  the  convenience  of  the  bailee  is  cori- 
Biaughter,  suited  thereby,  as  aforesaid,  it  is  not  seen  that  any  loss  or 
Green' and  injury  will  arise  to  the  bailors  therefrom.    On  the  con- 
^*'*^'    trary,  the  wheat,  deposited  by  all  the  other  bailors,  may 
have  been  better,  than  that  of  the  appellant  in  the  case  be- 
fore us ;  and  if  so,  the  custom  in  question  would  conduce 
to  his  benefit    At  any  rate,  the  parties  to  the  contract  had 
power  to  agree  to  these  conditions ;  and  they  do  not  change 
the  character  of  the  transaction.    They  do  not  convert  a 
bailment  of  the  kind  mentioned,  into  a  sale  or  an  exchange 
of  the  wheat  for  flour. 

By  the  terms  of  this  custom,  this  wheat  is  **to  It 
gr&untP*  into  flour,  and  when  so  ground,  is  to  be  <<  re- 
turned^*  to  the  farmers  collectively  taken.  These  cir- 
cumstances completely  negative  the  idea  of  a  sale  or  ex- 
change of  the  wheat,  which  would  carry  with  it  the  trans- 
mutation of  property.  The  property  in  the  wheat  is 
certainly  not  conveyed  to  the  millers,  when  they  could 
not  sell  the  wheat  in  specie,  without  violating  their  con- 
tract, which  is  to  grind  it  into  flour ;  nor  even  sell  the 
flour  itself  without,  in  like  manner,  violating  their  agree- 
ment to  return  it  to  the  several  bailors.  That  is  a  curi- 
ous kind  of  ownership,  in  which  the  party  has  no  abso- 
lute power  over  the  subject,  either  in  its  original  state,  or 
after  it  has  been  manufactured.  The  millers,  in  this  case, 
have  the  absolute  ownership  of  nothing,  but  the  excess  of 
the  flour  which  may  remain  to  them,  after  returning  the 
stipulated  quantity  to  the  several  farmers.  This  consti- 
tutes their  profit  in  the  contract,  and  over  this  portion  of 
the  subject,  alone,  have  they  the  absolute  right  of  pro- 
perty. That  right,  as  to  the  residue,  remains  in  the  far- 
mers, and  has  never  been  surrendered  by  them. 

These  two  circumstances,  so  utterly  incompatible  with 
the  idea  of  a  right  of  property  in  the  millers,  in  the  wheat 
or  flour  in  controversy,  conclude  that  question,  as  at  the 
time  of  the  contract    At  that  time  they  estopped  the  ap- 
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pellees  from  daiining  the  wheat,  as  their  wheat.    TI^^q^J^^ 
millers,  by  their  receipts  given  at  the  time,  even  expressly  \^^>^^%^ 
say,  that  the  wheat  is  received,  **  to  he  ground  ;**  which  sunghter, 
excludes  the  idea  of  an  absolute  ownership  of  the  wheat  Green' Md 
itself.    The  construction  arising  out  of  these  receipts,  be- 
ing the  act  of  both  the  parties  to  the  contract,  at  the  time^ 
outweighs  a  seeming  exposition  of  the  contract,  by  the 
appellees  only,  at  a  future  time,  in  relation  to  the  wheat 
of  Sterne.    They  certainly  do,  when  they  are  combined 
with  the  other  circumstances. 

This  wheat,  then,  remaining  the  property  of  the  bai- 
lors, and  being  accidentally  burnt  by  fire,  the  loss  must  be 
borne  by  them.  It  must  be  so  borne,  because,  however  it 
might  be  under  other  circumstances,  it  is  expressly  found, 
that  there  was  in  the  mill,  at  the  time  of  the  fire,  fluur  &c. 
enough  to  satisfy  all  the  claims  upon  the  mill,  for  the  same. 
Thereafter,  it  was  the  fault  of  the  appellant,  that  his  por- 
tion of  it  was  not  demanded,  and  taken  away.  He  shall, 
tbereforey  bear  the  loss.  It  is  even  stronger  than  the  case 
pat  in  Bacon,  vol.  1,  p.  554,  where  it  is  held,  that  if  A 
deliver  goods  to  B,  (a  carrier,)  to  be  carried  from  C  to  D, 
and  then  fowarded  to  £,  and  B  carries  them  to  D,  and 
puts  them  in  bis  warehouse,  in  which  they  are  destroyed 
by  fire^  before  an  opportunity  ofiered  to  forward  them  to  ' 
£,  B  was  adjudged  not  to  be  liable.  In  this  case,  if  the 
ai^llant  had  not  neglected  to  call  for  the  flour,  after  it 
vas  ready,  the  loss  in  question  would  not  have  happened. 
We  are  all,  therefore^  of  opinion^  to  affirm  the  judgment 
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De^mbeci    MveFS  dHcl  SoD  against  Friend  and  Scatt. 


A  Oreasurf  note  it,  by  the  act  of  CoDgreM,  transfierable  by  delivery  and  assign- 
ment only. 

"Where  a  treasury  note  was  aisigned  by  the  payee  by  endorsement  m  writing 
to. A.  B,  or  order,  then  transferred  by  a  blank  endorsement  by  A.  B.y  afteiv 

,  wards  endorsed  b  full  by  C  D,  (into  whose  hands  it  had  regularly  oome,} 
toG.  F. ;  this  note  being  afterwards  stolen  fttim  the  mail,  and  coming  by  a 
aeries  of  endorsements  into  the  hands  of  a  bonaJSde  assignee,  may  be  rteof 
ered  in  an  action  of  detmue  brought  by  C.  D,  agamst  the  holder. 


This  was  an  appeal  from  the  Superior  Conrt  of  Prince 
Greorge  county.  In  that  court,  Myers  and  Son  brought 
an  action  of  detinue  agiunst  Friend  and  Scott  for  a  cer- 
tain treasury  note  numbered  256£,  dated  the  1 1th  day  of 
October  18149  and  made  payable  the  11th  day  of  Octo- 
ber 1815»  neing  for  the  sura  of  SlOOO  ;  which  note  was 
made  payable  to  James  Barbour  or  order  at  Washington, 
and  by  him  endorsed  on  tlie  back  as  folbws  :  ^^  Pay  to 
George  Rowland  or  his  order,  James  Barbour/'  Under 
this  endorsement,  there  was  a  blank  endorsement  by  the 
said  Rowland,  thus ; — <*  Greorge  Rowland."  Myers  and 
Son,  being  regularly  possessed  of  the  said  note,  under 
the  last  mentioned  endorsement,  made  the  following  en* 
dorsement  under  the  name  of  the  said  Rowland  ;— <«  Pay 
to  the  Cashier  of  the  Bi-anch  of  the  State  Bank  of  North 
Carolina  at  Newbern,  or  order.  Moses  Myers  and  Son.** 
The  said  note,  thus  endorsed,  was  inclosed  in  a  letter  by 
mail  to  the  said  Cashier  at  Newbern ;  but  the  mail  in 
which  it  was  conveyed,  was  robbed  ;  the  letter  and  note 
taken  out ;  and  the  note,  by  means  unknown,  came  to  the 
possession  of  one  Jackson,  who  transferred  the  same  to 
Chappell,  who  transferred  it  to  Parish,  who  transferred 
it  to  James  tL  Hardaway,  a  merchant  of  Brunswick^ 
who  received  the  same  in  the  ordinary  course  of  bu- 
siness and  for  a  valuable  consideration  without  any 
notice  of  the  loss  by  the  plaintiffs  ;  unless  an  adver- 
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tisemeni  inaerted  In  the  Petersburg  Republican  (a  news-  niJflL* 
paper  of  Petersburg^  in    Mbich    town    the  defendants  s,^->^^ 
reside)  and  other  papers,  should  be  deesied  a  notice,  tfyensad 
The  note  afterwards  came  regulai'ly  to  the  hands  of  the      t«. 
defendants.     After  the  institution  of  this  suit,  the  defen-  'gStt.*"* 
dants  eraned  alt  the  endorsements  subsequent  to  the  blank 
endorsement  aforesaid  bj  George  Rowland,  so  that  only 
the  endorsements  of  Barbour  and  Rowland  remained  on 
the  said  note,  at  the  trial  ;  but  the  endorsement  of  the 
plaintiff  to  the  Cashier  aforesaid,  tboagh  erased,  was 
still  legible. 

The  jury  who  trM  (he  cause,  fornid  a  speeiid  Terdlcti 
ietting  forth  the  (acts  abore  stated,  and  submitting  the 
law  arising  from  them  to  the  decision  of  the  court 

The  court  pronounced  judgment  in  fsyor  of  the  defen* 
dants,  and  the  plaintiffs  appealed  to  this  coort 

JK  Rohinsonj  for  tiie  appeMants. 

Mtff  and  D.  Robertsonf  for  the  appellees.* 

Judge  RoAinB,  delrrered  the  opinion  of  the  court : 
The  court  is  of  opinion,  that  an  the  treasury  note  in 
question  is,  by  the  act  of  Congress,  providing  for  its  emis- 
sion, transferable  by  delivery  and  assignment  only,  it  could 
not  have  been  transferred  originally,  withtmt  such  an  as- 
signment. A  property  in  it  could  not  have  been  acquired 
as  against  the  true  owner,  by  a  mere  possession  thereof^ 
even  for  a  valuable  consideration  actually  paid.  This 
privilege  only  attaches  as  against  the  true  owner,  in  re- 
lation to  bank  notes,  or  cash  notes  payable  to  bearer,  or 
notes  endorsed  in  blank,  and  which  thereby  become,  in 
tfect^  payable  to  the  bearer :  and  it  only  attaches  in  con* 
sideration  of  the  cash  quality  which  these  papers  have^ 
and  from  their  circalating  in  currency  by  mere  delivery 

*Theai|;cimeiit  la  tbii  one n^ast  be  omittt^  for  ttiemaon  auigDedinUie 
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*'^\l    o*^y>  •'"^  being  generally,  if  not  universally^  conaideredf 
s.^-^r>^  as  money.    This  ground  of  claim  was  sanctioned  in  favor 
Myen  and  of  the  bofia  fide  holder  of  such  papers,  in  the  case  of 
V9.       Wilson  vs.  Rucker^faJ     But»  it  was  also  held  that  it 
'^s^ot^^did  not  extend  to  include  military  certificates^  which 
were  only  considered  as  mere  documents  of  debtf  and  not 
as  cash  or  currency.    It  did  not  include  them»  although 
it  was  found  by  the  verdict  in  that  case,  that  there  was  a 
general  custom  that  they  could  be  transferred  by  delivery 
only,  without  assignment.    N«i  such  custom  is  found  in 
relation  to  the  note  in  question ;  and,  therefore,  that  case  is 
more  than  an  authority  for  ousting  this  note  from  the  privi- 
lege now  claimed.    In  this  respect,  this  case  is  much 
weaker  than  that  of  Wilson  and  Rucker ;  and  considered 
in  relation  to  its  original  state^  the  claim  of  the  appellee 
would  be  clearly  repelled. 

The  court  is  also  of  opinion,  that  this  character  of  the 
paper  was^ot  changed  by  the  endorsement  of  Barbour  to 
Rowland,  or  Jiis  order:  and  if  a  greater  negotiability 
should  be  held  to  have  been  given  to  it  by  the  blank  en- 
dorsement of  the  latter,  that  negotiability  might  be  again 
restrained  by  a  special  endorsement,  and  the  note  thereby 
brought  back  to  Its  original  state.  The  endorsement  to 
the  Cashier  of  the  Bank  at  Newbern  *<  or  his  order,"  is 
not  different  from  that  of  Barbour  to  Rowland  <<  or  his  or- 
der," which  preceded  the  blank  endorsement  of  the  latter, 
and,  as  is  before  said,  transferred  no  property  by  a  nier« 
delivery.  The  case  of  Jincker  vs.  The  Bank  of  Eng- 
land ;fbj  shews,  that  such  a  restriction  may  be  made; 
that  the  negotiability  of  a  bill  or  note  may  be  stopped  or 
lessened ;  and  that,  in  case  of  a  special  or  restricted  en- 
dorsement, the  receiver  is  bound  to  read  it  at  his  peril, 
and  see  that  he  comes  within  the  authority  comprized  ia 
it  In  the  case  before  us,  the  appellee  should  have  deduced 
his  title  to  the  note  under  that  cashier  to  whfim  it  was  con- 
fided and  endorsed.    He  could  acquire  no  property  in  it 

(a)  1  CaU,  50a  (6)  Doug.  W. 
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from  another ;  from  a  man  who  only  had  the  posBeuion  ot^^^^- 
it    He  therefore  had  no  right  to  strike  out  the  last  en-  v^^>^^^^ 
dorsementy  but  that  right  appertained  to  the  present  appel-  ^^^*^^ 
lants ;  and  by  striking  out  the  name  of  the  cashier  at  New-      vt. 
hem,  to  whose  hands  it  had  never  come,  and  who  was  to     s^o^. 
be  the  mere  agent  of  the  appellants,  they  entitled  them- 
selves to  bring  this  action. 

We  are  therefore  of  opinion,  that  the  law  on  this  spe- 
cial verdict  is  for  the  appellants,  and  that  the  judgment  of 
the  Superior  Court  is  erroneous  and  should  be  reversed, 
and  entered  for  the  appellants. 


Lewis  against  FuUerton.*  j^ 


Deeember. 


A  Slaire  removing  from  Virginia  to  Ohio,  with  the  eonsent  of  his  matter,  for 

a  mere  tranaitoiy  purpose,  and  with  the  ammu§  revertendif  does  not  thereby 

acqaiTB  a  right  to  fivedom  in  Viiginia. 
A  judgment  on  a  habcM  corput  in  Ohio,  in  fiiTor  of  the  alaye,  does  not  ettab- 

liah  hit  n^^  to  fiieedom. 
A  deed  of  emancipation  exeeated  in  Ohio,  hot  having  reference  to  Yirginia,  wiH 

be  void,  unleit  itit  recorded  according  to  the  laws  of  Vuginia. 


Lewis  an  infant,  by  Milly  his  mother,  brought  suit  in 
fwma  pauperis  in  Cabell  county,  against  William  Fuller* 
ton  and  Jane  Rodgers,  to  establish  his  freedom.  There 
was  a  verdict  for  the  defendant,  given  under  instructions 
by  the  court,  and  exceptions  filed,  which  shewed  the  fol- 
lowing case. 

In  March  1808,  Milly  the  mother  of  the  plaintiff,  to- 
gether with  Naise  her  husband,  applied  for  a  writ  ot habeas 
corpus  in  Oallia  county,  Ohio,  to  be  delivered  from  the 

*  The  reporter  It  indebted  for  the  report  of  thit  oate,  to  the  gentleman  who 
argnedit.    tt wa»  argued bpfare the  appobtmcntof the pretent reporter. 
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Berber  ^"%^  custody  of  John  Kodgerof  who  claimed  them  aa 
\  slaves.    The  writ  was  granted  ;  and  upon  a  hearing  of 
parties  and  witnesses  at  a  subsequent  day*  the  judgment 
of  tlie  court  was,  that  Milly  and  Naise  <<go  hence^  ha 
dischargedy  and  set  at  liberty/' 

Edward  Tupper  a  witness  proveSf  that  the  day  after 
this  discharge,  Bodgers  came  to  him,  and  requested  hioi 
to  prevail  on  Miily  to  live  with  him  as  an  indented  ser- 
vant for  two  years ;  tbatf  if  she  would  agree  to  do  so,  ha 
would  execute  to  her  a  complete  deed  of  manumissionf 
which  should  put  the  question  of  her  liberty  at  rest ;  for 
now,  he  might  possibly  reverse  the  judgment  on  the 
habeas  carpus.  Agreeably  to  this  request,  the  witness 
obtained  the  consent  of  Milly  and  Naise  to  indent  them- 
selves for  two  years,  on  R's  first  making  the  deed  of 
manumission,  which  is  spread  on  the  record.  The  wit« 
ness  examined  the  deed,  before  Naise  and  Milly  executed 
the  indenture  for  two  years  service. 

Bithia  Tupper,  a  witness,  heard  R.  say,  he  would  exe- 
cute the  deed  of  absolute  manumission,  if  Milly  and  N. 
would  agree  to  serve  him  two  years ;  that,  he  always  uw 
tended  to  emancipate  Milly  at  his  death,  and  had  so  pro- 
vided by  his  will. 

The  deed  of  absolute  manumission  was  executed  in 
Oallia  county,  Ohio,  on  the  2d  ApriU  1806,  John  A«d- 
gers  styling  himself  in  it,  a  citizen  of  Virginia.  It  is  at- 
tested by  tvR>  witnesses.  F.  Le  Clercq,  one  of  them,  de- 
poses, that  he  heard  R.  acknowledge  the  execution  of  the 
deed,  and  that  it  was  his  voluntary  act,  and  deed*  at  tbt 
time  of  signing,  &c* 

Bodgers  moreover  acknowledged  the  execution  of  the 
deed  before  Brewster  Higley  one  of  the  associate  judges 
of  Gallia  county,  which  the  judge  certifies.  The  record- 
er  of  the  county  certifies  the  same  acknowledgment  Tho 
clerk  of  the  county  certifies,  that  this  recorder  is  the  afi« 
tual  recorder,  and  that  full  faith  is  due  to  his  certificato  ; 
and  the  President  of  the  Court  of  Common  Pleas  of  tho 
county  certifies^  that  this  clerk  is  the  actual  clerks  &c. 
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On  the  trial,  the  admissibility  of  this  deed  as  evidence  jj^^^j^ 
was  objected  to  : 
1.  Because  not  certified  according  to  the  Act  of  Con- 


2.  Because,  at  the  time  of  its  execution,  Rodgers  was  a 
citizen  of  Virginia,  and  the  deed  was  not  recorded  in  con- 
formity to  the  statute  of  Virginia. 

3.  If  oflTered  as  valid  under  the  laws  of  Ohio,  it  cannot 
be  received ;  for,  there  is  no  law  of  Ohio  prescribing  the 
mode  of  emancipa^on.  The  constitution  of  Ohio,  de- 
claring there  shall  be  neither  slavery,  nor  involuntary 
servitude.  Is  spread  upon  the  record,  llie  court  rejected 
the  deed  thus  ofibred. 

One  of  the  witnesses  also  proved,  that  Milly  was  seen 
working  at  a  sugar  camp  in  Ohio  on  a  Sunday,  while  her 
residence  was  in  Virginia. 

On  this  case,  the  plaintiflTs  counsel  moved  the  court  to 
instruct  the  jury  : 

1.  That,  if  they  believed  Rodgers  employed  Milly  to 
work  for  him  in  Ohio,  in  any  business  not  merely  transi- 
tory,  before  the  plaintiff's  birth,  they  should  find  for  the 
plaintiff. 

2.  That  the  record  on  the  proceedings  in  the  habeas 
corpus  was  conclusive  of  Milly*s  right  to  freedom,  unless 
reversed,  or  shewn  to  be  obtained  by  fraud  or  collusion. 

3.  That  it  was  conclusive  of  the  said  right,  if  the  jury 
should  be  of  opinion  it  was  rendered  on  the  ground  of 
Milly'8  having  been  made  to  work  for  R.  in  Ohio ;  or  of 
having  been  sent  there  in  violation  of  the  laws  of  that 
state. 

4.  That,  if  the  jury  shall  be  of  opinion  that  Milly  was 
resident  in  Ohio,  and  was  taken  there(h>m  by  Rodgers  by 
force  or  violence,  they  should  find  for  the  plaintiff,  unless 
the  defendants  shewed  a  right  to  his  services. 

The  proof  of  Lewis's  birth  subsequent  to  the^ight  of 
freedom  in  Milly,  in  whatever  of  all  these  manners,  she 
was  entitled  to  it  (if  entitled  at  all^)  was  clear;  and  the 

Vox.  I.  3 
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De  "iSir.  ^®"*'*  wfudcd  to  givc  any  one  of  the  instructions  moved 
s^->os^  for.    There  was  consequently  judgment  tor  the  defendant 
^^»     on  the  verdict,  and  the  plaintiff  appealed. 

Fnllertoib 

OUmer^  who  at  the  request  of  the  court  argued  the 

case  for  the  appellant,  took  the  following  points : 

Not  contending  that  the  discharge  of  Milly  under  the 
habeas  corpuSf  was  conclusive  of  her  right  to  freedom,  he 
saidf  that  the  fact  of  her  having  been  so  discharged  in  a 
state  where  all  involuntary  servitude  was  forbidden,  to- 
gether with  the  circumstance  of  Rodgers  having  treated 
with  her  as  a  free  person,  was  at  least  presumptive  evi^ 
dence  of  her  right  to  freedom  at  the  time :  That  the  deed 
of  emancipation  executed  by  Rodgers  in  Ohio,  where 
there  is  no  slavery,  to  a  person  discharged  from  his  cus- 
tody as  free,  purporting  to  confirm  such  right  to  freedom, 
ought  to  have  been  received  in  evidence.  It  ought  to 
have  been  received,  because  its  execution  is  proved  by  a 
deposition  regularly  taken  in  the  cause ;  the  deposition  too 
of  a  subscribing  witness,  the  proper  testimony  in  all  such 
contracts.  He  did  not  contend,  that  it  was  admissible  as 
a  certified  deed,  because  the  certificates  were  not  in  con- 
formity with  the  Act  of  Congress  :  Nor  did  he  insist 
that  it  would  have  been  admissible,  if  executed  in  Virgi- 
nia, without  strictly  complying  with  the  provisions  of  the 
statute  of  the  state  regulating  the  mode  of  emancipation. 
Oivens  vs.  Mdnn^CaJ  was  a  complete  authority  on  this 
point,  he  conceded. 

His  view  of  the  case,  he  afledged,  freed  it  at  once  from 
all  these  objections,  and  would  not  at  all  violate  the  spirit 
of  the  rigorous  statutes  on  the  subject  of  emancipation. 
Since  Lewis,  even  if  entitled  to  freedom,  was  subject  to 
be  removed  from  the  state  by  the  act.  1  Rev.  Gode^ 
p.  437,  $64.  And  the  policy  of  the  act  being  to  prevent 
the  increase  of  negroes,  free  or  bond  within  the  state,  to 
declare  Lewis  free^  and  have  him  transported,  would  be 

(a)  CMonf.  191. 
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more  in  obedience  to  the  policy  of  the  statute,  than  to  ^^^^ 
condemn  him  as  a  slave,  and  suffer  him  to  remain.  ^^^v^sJ 

The  court,  however,  will  not  perhaps  be  at  liberty  to  go     LewU 
into  considerations  of  state  policy,  farther  than  they  are  FuUertoQ. 
forced  upon  it,  by  the  obvious  intent  of  the  act.     And  he 
said,  that  the  legislature  of  Virginia  had  never  declared 
its  will  on  the  subject  of  emancipation  of  slaves,  whether 
by  citizens  or  others,  in  cases  in  which  such  emancipation 
was  complete  and  perfect  by  what  is  done  between  the 
parties  abroad.    Such  cases  can  no  more  be  subjected  to 
the  control  of  the  local  legislation  of  Virginia  by  the  general 
principles  of  law,  than  any  other  case  of  contract    Here 
is  a  contract  executed  in  Ohio,  and  a  right  is  asserted 
under  it  in  Virginia ;  the  quesfion  then  arises,  whether 
the  contract  is  to  be  expounded  by  the  laws  of  Ohb 
where  it  was  made,  or  those  of  Virginia,  whose  courts  are 
asked  to  enforce  it    The  cases  in  the  English  authori- 
ties are  numerous  to  shew,  that  contracts  entered  into  be- 
tween British  subjects  in  foreign  countries,  intended  to 
be  executed  abroad,  will  be  interpreted  neither  by  the  law 
of  the  country  of  the  domicile  of  the  parties,  nor  of  that 
whose  tribunals  are  asked  to  coerce  the  fulfilment ;  but 
that  the  lex  loci  contractus  will  govern.  On  this  principle, 
Indian  interest  is  allowed  on  contracts  entered  into  and 
intended  to  be  executed  in  India.    This  principle  is  fami- 
liar, and  need  not  to  be  insisted  on.fbj    The  common  law 
has,  in  this,  adopted  the  principle  of  the  civil  law,  eon- 
iraxU^  iMtuffMUfuc  m  eo  loco  inttlUgihir,  in  fuo  ut  solve* 
Ttt  se  MigavU.fcJ    And  where  no  place  is  specially  as- 
signed for  the  execution  of  the  contract,  the  place  of  its 
dale  must  be  intended  to  be  that  in  which  it  is  to  be  exe- 
cuted. 

In  the  case  before  us,  the  contract  was  made  in  Ohio, 
and  if  the  law  of  Ohio  govern  its  interpretation,  the  con- 
tract, is  valid ;  for  by  the  laws  of  that  state,  all  involun* 

m  1  Bo9.  and  p.  138.    8  Bot.  and  P.  S63.    1  Ba.  air.  331. 
(«)  44  IXg.  ti.  7.  L  St. 
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De^be  ^^^  servitude  is  prohibited,  and  consequentlyf  no  statute 
\  was  required  to  give  the  rights  or  prescribe  the  mode  of 
emancipation. 

Though  it  be  true,  that  the  lex  loci  contractus  will  govern 
the  interpretation  of  contracts,  it  is  equally  so,  that  a  con- 
tract^ made  in  one  place,  but  by  express  stipulation  to  be 
executed  in  another  specified  place,  must  be  controlled  by 
the  laws  of  the  latter,  as  is  shewn  by  the  passage  quoted 
from  the  civil  law.  But  it  will  be  observed,  that  the  deed 
of  emancipation  was  complete  and  perfect  on  its  execu- 
tion :  it  had  nothing  farther  in  prospect;  and  consequently 
the  indenture  for  two  year's  service,  which  was  the  conside- 
ration in  part  on  which  the  deed  of  emancipation  was 
executed,  cannot  control  this  last  mentioned  deed,  so  as  to 
make  it  also  have  relation  to  Virginia,  as  the  place  of  its 
execution  :  it  can  no  more  control  it,  than  an  agreement 
to  pay  a  sum  of  money  in  Virginia  in  consideration  of  the 
manumission  would  make  such  deed  have  reference  to  the 
laws  of  Virginia  as  the  plar^  uf  ita  execution.  In  this  case^ 
the  consideration  is  already  passed.  To  give  such  an 
interpretation,  would  in  this  case  convert  the  deed  of 
emancipation  into  a  naked  instrument  of  fraud  by  Rod- 
gers ;  a  mere  device  for  decoying  into  Virginia  a  person, 
who  in  Ohio  had  been  declared  to  be  free,  and  with  whom 
he  treated  as  a  free  person.  The  deed  of  emancipation, 
too,  was  a  valid  deed  between  the  parties  without  any 
consideration  at  all :  Rodgers  and  all  claiming  under  him 
are  estopped  from  denying  its  validity ;  much  more,  then, 
ought  he  be  prevented  from  setting  up  bis  own  fraud  to 
vitiate  bis  own  act,  done  freely  and  voluntarily. 

To  say,  that  a  deed  made  abroad  under  such  circum- 
tances  is  void,  is  to  assert,  that  no  native  Virginian  can,  in 
any  country  on  earth,  emancipate  a  slave  in  such  country, 
80  as  to  entitle  him  to  freedom  in  Virginia ;  except  by  a 
literal  compliance  with  the  statute  of  Virginia :  which 
would  be  contrary  to  every  general  principle  of  law  ;  and 
there  is  nothing  in  the  statute  on  this  sulyect  to  distin- 
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guish  it  from  other  cases.    The  deed  then  oiiglit  to  have  jv^ff^Lr 
been  admitted  as  a  contract^  or  Tolnntary  gift^  on  the  s^^^>r%Jf 
proof  of  its  execution,  as  any  other  contract  would  have    i^evis 
been ;  and  being  admitted,  it  is  conclosive  against  Rod-  FoiiertoB. 
gers  and  all  claiming  under  him :  the  judgment  ought  then 
for  this  reason  to  be  reversed.    He  declined  to  press  the 
other  points^  fliinking  this  the  principal  question  on  the 
merits. 

Judge  RoAHB,  delivered  the  opinion  of  the  court : 

The  court  is  of  opinion,  that  there  is  no  error  in  the 
opinions  of  the  Superior  Court,  impeached  by  the  J2d  and 
Sd  exceptions.  The  reasons  in  support  of  those  opinions, 
are  so  dear  and  self-erident,  that  they  need  not  he  advert- 
ed to. 

Nor  is  there  any  error  in  the  other  opinions  of  that 
court,  objected  to  by  the  appellant,  and  which  go  to  the 
merits  of  his  title. 

The  appellant  claims  bis  right  to  freedom,  on  three 
grounds :  1st,  on  the  right  to  freedom  alleged  to  have  . 
been  acquired  by  his  mother,  prior  to  his  birth,  by  having 
sojourned  within  the  state  of  Ohio,  and  as  is  (brther  alleged, 
been  there  employed  by  her  master :  Sdly,  on  the  ground 
that  her  right  to  freedom  was,  prior  to  his  birth,  establish- 
ed by  the  judgmmit  on  the  writ  of  habeas  corpus  stated  in 
the  record;— and  Sdly,  he  claims  it  under  the  deed  of 
emancipation  contained  in  the  proceedings;  and  which 
was  also  executed  prior  to  the  birth  of  the  aj^llant  It 
is  readily  conceded,  that  if  his  mother^s  right  to  freedom 
was  valid  and  complete,  prior  to  his  birth,  on  any  of  these 
groands,  his  right  to  freedom  follows  as  a  necessary  con- 
sequence. 

Under  the  first  enquiry,  we  must  throw  entirely  out  of 
▼iew  the  svbsequent  residence  of  the  mother  within  the 
state  of  Ohio,  with  the  alleged  consent  of  Rodgers  her  for- 
mer master.  Whatever  may  be  the  eJBTect  of  a  residence 
therein,  for  a  great  length  of  time,  and  with  the  assent 


2S  Cmni  qf  Jfypeals  qf  rirgima, 

^  ^^{'    aforesaid ;  whatever  may  be  the  effect  of  this  circtmstaace 
%^'\r>^  in  relation  to  a  person  who  may  thereby  have  become  one 
Lewis     of  the  permanent  members  of  that  state,  the  residence 
FoUertoB.  now  in  question  is  of  a  far  different  character. 

There  is  no  evidence  in  this  case  of  the  mother's  resi* 
dence  witUn  the  state  of  Ohio,  prior  to  the  appellant'^ 
birth,  but  that  she  was  once  seen,  on  a  Sunday,  working^ 
at  a  sugar  camp  therein,  in  the  absence  of  her  master^ 
and  without  any  evidence  that  it  was  with  his  permission. 
In  reference  to  tUs  evidence,  the  court  below  was  aslied 
to  instruct  the  jury,  that  if  they  should  find  that  she  was 
employed  by  her  master  within  that  state,  in  making  su- 
gar, or  any  other  local  service,  not  merely  transitory,  and 
hr  however  short  a  time,  they  must  find  a  verdict  for  the 
plaintiff.  The  judgment  of  the  superior  court  refusing  to 
give  that  instruction  was,  in  our  opinion,  entirely  correct* 
Such  an  occupation  for  a  short  time,  and  even  for  the  bene- 
fit of  the  master,  and  probably  in  his  presence,  could 
never  operate  an  emancipation  of  his  slave.  It  could  not 
,  so  operate,  when  the  atdmus  reverkndi  strongly  existed  in 
him,  both  in  relation  to  himself,  and  to  his  slave.  There 
is  indeed  but  a  shade  of  difference  between  such  a  resi« 
dence  as  this,  (if  indeed  it  can  be  caUed  a  residence,)  and 
flie  mere  right  of  passage  through  the  state :  and  such  a 
construction,  as  that  now  contended  for,  would  whittle  down 
to  nothing  the  right  of  the  citizens  of  each  state,  within 
every  other  state  guaranteed  to  them  by  the  constitution* 
Such  an  occupation  connot  be  said  to  carry  with  it  evi^ 
dence  of  the  assent  of  the  master,  that  she  should  cease  to 
remain  his  property,  and  become  a  member  of  the  state 
ni  Ohio,  without  which  the  regulations  of  that  state  oa 
the  subject  of  emancipation  cannot  attach. 

As  for  the  Sd  ground  of  claim,  under  the  judgment  up. 
on  the  habeas  carpuSf  it  has  been  truly  answered,  that  tlmt 
judgment  has  not  nffin^ed  the  mother's  right  to  freedom. 
£ven  if  it  had,  and  this  mode  of  proceeding  was  l^;al- 
ioed  by  the  laws  ef  that  state,  (as  it  Mttfm  not  to  be  by 


flie  laws  of  this,)  in  favour  of  a  slave  ai;ainst  his  nraster,  pj|^' 
fliose  laws  are  not  found  in  the  case  before  as :  and  even  x^^yr^^ 
if  thej  were,  it  might  well  be  qaestioned  whether  the    >fy»» 
jud^^inent  aforesaid  could  have  concluded  the  right  of  the 
master  in  the  present  instance*    The  right  of  onr  citi- 
zens under  the  constitution  to  reciaim  their  fugitive  slaves 
from  other  states*  would  be  nearly  a  nuBity,  if  that  claim 
was  persritted  to  be  intercepted  by  a  proceeding  like  the 
one  in  question  ;  a  proceeding  of  so  extremely  summary 
a  character,  that  it  aflbrds  no  (air  opportunity  to  a  maifter 
deliberately  to  support  his  right  of  property  in  his  riave* 
Such  a  proceeding  ought  not*  therefore,  to  be  conclusive 
on  the  subject. 

As  to  the  deed  of  emancipation  contained  in  the  record^ 
that  deed,  taken  in  connexion  with  the  evidence  offered  to 
support  it,  shews,  that  it  had  a  reference  to  the  state  of 
Virginia.  It  is  stated  to  have  been  made  by  John  Rod- 
gers  a  resident  of  the  state  of  Virginia ;  and  the  testimo* 
ny  shews,  that  it  formed  a  part  of  a  contract  whereby  the 
slave  Milly  was  to  he  brought  hack,  (as  she  was  brought 
back,)  into  the  state  of  Virginia.  Her  object,  therefore, 
was  to  secure  her  freedom  by  the  deed,  within  the  state  of 
Virginia,  after  tiie  time  should  have  expired,  for  which 
she  indented  herself,  and  when  she  should  be  found  abiding 
within  the  state  of  Virginia; 

If  then  this  contract  bad  an  eye  to  the  state  of  Virginia 
for  its  operation  and  effect,  the  kx  loci  ceases  to  operate. 
In  that  case  it  must,  to  have  its  effect,  conform  to  the  laws 
of  Virginia.  It  is  insufficient  under  those  laws,  to  eflec- 
tnate  an  emancipation,  for  want  of  a  due  recording  in  the 
county  court,  as  was  decided  in  the  case  of  Ovoens  vs. 
JIfann  in  this  court  It  is  also  ineffectual,  within  the 
commonwealth  of  Virginia,  for  another  reason.  The  lex 
loci  Is  also  to  be  taken  subject  to  the  exception,  that  it  is 
not  to  be  enforced  in  another  country,  when  it  violates 
some  moral  duty,  or  the  policy  of  that  country,  or  is  in- 
consistent with  a  positive  right  secnred  to  a  third  person 
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DeJ^ber  ^^  V^ty  ^7  ^^^  l^ws  of  that  coaotry,  in  which  it  is  soagbt 
\,^^>r\^  to  be  enforced.  In  such  a  case  we  are  told  **magi$  jus 
i^v«  nostrunif  quam  jus  alienum  seroemus,^^(dJ  That  third 
FuUerton.  part]^,in  this  case,  is  the  commonwealth  of  Virginia  :  and 
her  policy  and  interests  are  also  to  be  attended  to.  These 
turn  the  scale  against  the  lex  lod  in  the  present  instance. 
For  want  of  being  emancipated  agreeably  to  the  provi- 
sions of  our  act  on  that  subject,  the  duty  of  supporting 
the  old  and  infirm  slaves  would  devolve  upon  the  com- 
monwealth. That  burthen  is  only  to  be  borne  by  the 
master,  in  relation  to  slaves  ^  so  emancipated ;''  that  is^ 
emancipated  agreeably  to  the  provisions  of  the  act 
1  Rev.  Code,  p.  434.  Even  yet,  and  notwithstanding  a 
late  alteration  of  the  law  upon  this  subject,  that  bur- 
then must  be  borne  by  the  commoni^ealth,  at  least  for  a 
time. 

For  these  reasons,  we  are  unanimously  of  opinion  to  af- 
firm the  judgment. 

(<f) Hob.  8  torn.  lib.  1,  tit  3.    8Foob.4R 
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Bent  against  Patten,  ^c.  wTiir 


When  Ml  aedon  is  bnraght  od  a  note,  which  wms  executed  at  the  time  when 
S  per  eentum  waa  the  legal  rate  of  iniereai,  upn«  wbioh  the  defeodanl  ao 
knawledged  the  actimi  for  the prineipal  vUhinierett  from  the  date  of  the  note  i 
OD  which  acknowledgment  a  judgment  wms  rendnred  for  the  principal,  with 
interest  at  the  rate  of  six  per  ecnttem  per  annum  /  this  is  not  a  mere  clerical 
error,  bat  ooe  which  ean  only  be  nsctified  bj  an  appellate  eonrt. 

The  proper  oonstniQtion  of  the  IQSth  seeuctt  of  thettot  of  jeo&iU.  1  Bcr.  Code, 
512. 


Patten  and  May  brought  an  action  of  debt  in  the  Supe- 
rior Court  of  law  of  Frederick  cotioty,  against  Bent*  on 
a  note  executed  by  tbe  latter  to  the  former^  for  S  2849 
with  interest  till  paid.  The  note  was  dated«  June  2lst 
1796;  at  which  time  the  legal  rate  of  interest  was  only 
5  per  cent.  On  the  7th  day  of  October,  181^  the  defen- 
dant (Bent)  appeared  and  acknowledged  the  iilaintifiV 
action  against  him*  for  the  sum  of  8284  with  interest 
thereon  Crom  the  21st  of  June»  179^  until  payment  and 
the  costs.  The  record  proceeds  to  state  ^  Therefore  it 
**  is  considered  by  the  court  that  the  plaintiffs  recover 
<<  against  th^  said  defendant  the  said  sum  of  %  284  with 
<<  interest  thereon  to  be  computed  after  the  rate  of  six 
f^  per  centum  per  annum  from  the  said  21st  day  of  June, 
^  1796,  and  their  costs  by  them  about  their  suit  in  this  be- 
^<  half  expeiided  ;  and  the  defendant  in  mercy,  &c.'' 

Bent  appealed  to  this  court,  assigning  as  error,  that  a 
higher  rate  of  interest  was  allowed  by  the  judgment,  than 
the  law  authorised  at  the  time  the  note  was  executed. 

QUmtrf  for  the  appellant. 

That  there  was  error  in  entering  the  judgment  for  six 
per  cerd.  on  a  contract  made  at  a  time  when  by  law  all 
contracts  bore  only  5  per  cent  interest,  must  be  admitted 
by  all.    The  only  question  to  be  considered  1%  whether 
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D^i^ber  '"^''  wror  is  merely  clerical,  and  therefore  capable  of 
^^-so^^  correction  by  motion,  or  by  writ  of  error  coram  'oobis; 
Bent     or  whether  it  is  a  judicial  error,  which  can  be  corrected 
Pwt^i  fco.  only  by  appeal. 

The  distinction  between  judicial  and  clerical  errors  he 
supposed  to  be,  that  the  latter  were  mistakes  ra|>able  of 
correction  by  a  simple  reference  to  some  other  part  of 
the  proceedings,  as  misrecital  of  sums,  miscalculation,  &c. 
Judicial  errors,  on  the  other  hand,  consist  in  the  in.pro- 
per  application  of  the  law  on  admitted  tacts.  In  this 
case,  thf^re  was  nothinji^  In  the  record  by  which  the  clerk 
could  safe  y  correct  the  judgment.  The  note  on  its  face 
only  purported  to  bear  interest ;  it  did  not  fix  the  rate : 
reference  to  it,  therefore,  could  not  decide  the  question^ 
whether  the  rate  was  5  or  6  per  cent.  It  was  then  not  a 
deric'al  error  ;  for,  there  was  nothing  in  the  papers  by 
which  it  could  be  controlled  and  corrected. 

It  required  a  decision  of  the  question,  which  law  was 
to  gfivem  the  contract,  that  existing  when  it  was  made, 
or  that  enacted  after  its  execution.  This  is  a  pure  ques- 
tion of  law.  The  judgment  being  on  confession  does  not 
alter  the  case.  That  confession  says  *>•  with  interest,'' 
which  must  be  intended  <<  legal  interest ;"  what  Mas  le- 
gal  interest  then,  recurs  upon  us,  and  that,  was  a  question 
of  law.  There  was  then  error  in  law  in  the  decision 
below,  and  an  appeal  was  the  proper  method  for  cor- 
recting it. 

Tucker,  for  the  appellee. 

The  error  complained  of  in  this  case,  was  merely 
clerical.  The  defendant  came  in  person,  and  acknowledg. 
ed  judgment  for  the  debt  with  interest  from  June  1796. 
On  this  confession,  it  was  the  duty  of  the  clerk  to  enter 
the  judgment  for  interest  at  the  rate  allowed  in  1796. 
The  error  is,  therefore,  his,  and  not  that  of  the  court,  which 
when  there  is  a  cognovit  actimiem,  is  not  called  on  to  ex* 
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crcise  its  judgment.    This  is  nhat  is  niemnt  by  judge  ^^fg* 
Pendleton   in    Oardon  und  Fraxdtr.faJ     That  case  is  >^^\rs^ 
much  stronger  tlian  this.     Here  the  judgment  being  tun*     Beat 
fessed  with  interest  from  a  particular  date*  the  act  of  As*  Pmmb.a*. 
serablj  furnished  the  rule  by  which  the  judgment  was  to 
be  entered  up.     But  in  Gordon  and  FraxieTf  there  was 
something  more  judicial  in  the  matter  :  for,  the  error  as- 
signed was  in  not  noticing  the  memorandum  on  the  penal 
billy  and  it  was  questioned  by  counsel  in  this  court   wb<y 
ther  It  ought  to  have  been  noticed  or  not. 

If  then  this  error  be  merely  clerical*  it  could  have  been 
corrected  in  the  Su|)erior  C<iurt  by  motion  or  writ  of 
error  coram  nobis.fbJ  It  is  an  error  in  fact,  which  can- 
not  be  corrected  by  writ  of  error  before  a  supei  ior  tribo- 
naU  or  by  a  supersedeas  which  is  but  a  substitute  for  it. 

It  would  indeed  be  oppressive,  if  the  defendant,  instead 
of  correcting  the  error  by  motion  below,  should  burden 
the  appellee  with  the  costs  of  an  appeal  here. 

But  there  is  no  longer  room  to  doubt  of  this  matter. 
The  act  of  assembly,  I  Rev.  Code  18 19,  page  512,  pro- 
vides **  that  where  there  is  a  mistake  in  a  sum  and  any 
^^  thing  to  correct  by,  the  court  or  judge  in  vacation  shall 
^«  amend  upon  notice  to  the  opposite  party.''  So,  that  this 
mistake  in  the  amount  of  inti-rest,  might  have  been  amend- 
ed on  Benf  s  motion,  either  in  the  court  below  or  by  order 
of  the  jurfg^.  This  law  was  made  to  prevent  vexatious 
appeals  for  trivial  errors,  which  might  be  corrected  without 
difficulty. 

But,  if  the.se  points  be  against  me,  I  offer  for  the  ap- 
pellee to  release  the  excess  under  the  provisions  of  the  law, 
1  Rev.  Code  51  ^,  $  1 10,  and  a<k  such  judgment  as  ought 
to  have  been  given  in  the  court  below.  In  that  event  too, 
the  appellee  should  have  his  costs  :  for,  otherwise,  that  sec- 
tion of  the  act  of  assembly  will  be  inoperative  ;  since  this 
court  always  could  correct  the  errors  of  the  courts  below^ 

(a)  S  Waah.  135.  (6)  S  V^ash.  ISO. 
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iw^ber  ^^  rchderingsiich  judgment  in  cases  of  this  kind»  as  they 

v^^-v->Jr  ought  to  have  rendered.     Besides,  as  the  appellant  might 

Bent     have  been  relieved  otherwise,  we  ought  not  to  be  taxed 

Patten,  8ce.  with  the  costs  of  this  proceeding.     Thus,  this  court  re* 

fuse<l  the  plaintiff  in  the  writ  of  eiTor  coram  nobi$9  bis 

costs,  because  he  did  not  pursue  the  less  expensive  courso 

of  a  motion.(^cj 

As  to  the  other  errursy  they  are  cured  by  the  confession 
of  judgment. 

Gilmer f  replied. 

In  the  case  of  Gordon  vs.  Fra%ier^  there  was  where- 
withal safely  to  correct  upon  the  paper  on  which  the 
action  was  brought.  It  was  part  of  the  agreement,  that 
the  tobacco  should  be  of  a  particular  inspection ;  the 
clerk  in  entering  the  judgment  should  surely  have  fol* 
lowed  the  agreement.  Here  he  has  not  followed  it,  for 
it  was  in  effect  for  5  p.  cefhL^  though  not  so  expressed  ;  and 
there  is  nothing  on  the  note  to  shew  whether  it  was  to  be 
entered  for  5  or  6  per  cenL 

The  statute  relied  on,  cannot  mend  the  appellee's  case. 
The  108  $,  page  5U,  applies  only  to  ••  mistakes,  miscaU 
culations  and  misrecitals,  of  sums  of  money  &c./*  which 
can  safely  be  corrected  b^v  other  papers  in  the  cause. 
There  is  here  neither  mistake,  miscalculation,  nor  mis- 
recital  of  the  sum  due :  but  a  mistake  in  the  law  which 
shall  govern  the  contract :  neither  is  there  any  paper  by 
which  the  error  can  be  safely  corrected. 

The  109  $  applies  onl>  to  particular  bonds  taken  by 
sheriffs  in  distress  for  rent  &c.  and  as  to  the  release  of  the 
excess  proffered  under  the  110  $,  that  section  is  by  ex- 
press reference  confined  to  the  cases  mentioned  in  the 
preceding  section^  which  is  shewu  to  have  no  application 
to  this  case. 

(c)  S  Waib.  135, 
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The  error  is  in  the  court  then,  and  the  statute  has  pro-  -J**'- 
Tided  no  means  of  correcting  it  but  hy  appeal :  the  judg-  v^^n^^^J 
ment  must  be  reversed.  Bent 

Judge  CoALTER.  This  is  a  suit  on  a  note  executed ''**^»  *•• 
a  short  time  before  tlie  passage  of  the  act  changing  tlie 
rate  of  interest  from  5  to  6  per  cent.  The  defendant  con* 
fessed  judgment  for  the  debt  and  interest,  without  stating 
the  rate,  and  the  clerk,  by  mistake,  in  entering  the  judg. 
ment,  gave  interest  at  the  rate  of  6  |ier  cent.  A  super- 
sedeas was  awarded  by  a  judge  of  this  court,  since  the 
late  act  of  assembly  authorising  amendments  of  judg. 
fioents,  by  application  to  the  court  below,  at  a  subsequent 
term,  or  to  the  judge  in  vacation*  Two  questions  there, 
fore  arise : 

1.  Whether  this  is  a  mere  clerical  misiakef  at  all  times 
amendable  on  motion  before  the  court  iihere  the  judg- 
ment was  entered,  and  consequently  perhaps,  not  a  case 
proper  for  this  court. 

2.  Whether,  if  it  is  not  such  a  clerical  error,  it  is 
nevertheless  such  an  error  as  might  and  ought  to  be 
amended,  under  the  late  act  of  assembly. 

I  think  it  is  a  clerical  error,  and  was  always  amendable 
in  the  court  below,  on  motion. 

In  the  case  of  Gordon  vs.  Fraxier^Cd)  the  suit  was  on 
a  tobacco  bond,  on  which  credits  were  endorsed,  and 
on  which  also  there  was  a  memorandum  signed  by  the 
obligee,  agreeing  to  receive  tobacco  of  another  inspec* 
tion  than  those  mentioned  in  the  body  of  the  bond.  When 
the  cause  was  called  for  trial,  the  plea  was  withdrawn^ 
and  judgment  entered  by  nil  dicit^  without  either  giving 
the  proper  credits,  or  noticing  the  other  endorsements 
mentioned  on  the  back  of  the  bond.  This  was  consi- 
dered a  clerical  error  as  to  both  omissionSf  amendable  on 
motion. 

The  act  authorising  judgments  to  be  entered  for  the 
principal  sum  due,  with  interest  thereon,  says  nothing 

(<0  2  WMh.  130. 


30  Court  ofJtppttds  of  Virginuu 

iwmber  ^^^^  cpodits ;  yet  under  the  equity  of  that  statute,  it  has 
^^^v>^  always  been  the  practice  and  duty  of  the  clei  k  to  enter 
Bent  the  credits  ;  and  so  I  presume  it  was  considered  his  duty» 
Pitteo,eice.  in  this  case,  to  notice  the  endorsement  reiati\e  to  the  other 
inspection,  though  that  was  a  question  of  law  of  more 
doubt  than  the  present,  as  it  appears  that  the  district  court 
itself  erred  as  to  it  on  the  w  rit  of  error  coram  nobis, 
which  was  brought  in  that  court  to  correct  those  errors. 
If  it  WHS  the  duty  of  the  clerk  under  a  sound  construc- 
tion of  the  act,  to  notice  those  things  on  entering  the 
judgment  in  that  case,  it  would  seem  to  me  to  be,  a  fortiori, 
his  duty  to  notice  the  proper  rate  <if  interest  in  tliis  case^ 
the  law  expressly  saying,  that  the  judgment  shall  be  en- 
tered for  the  principal  sum  due  with  the  interest.  I  pre- 
sume, that  neither  in  that  nor  in  this  case,  there  would 
have  been  any  doubt  as  to  the  nature  of  the  error,  and  the 
power  of  the  court  to  correct  on  motion,  had  they  both 
been  office  judgments  ;  but  it  was  contended  there,  as  it 
is  here,  that  the  error  was  in  the  judgment  of  the  court. 
To  this  the  president  of  the  court  answers :  **  In  form  it 
<«  is  so,  and  though  the  proceedings,  as  drawn  up  by  the 
«« clerk,  are  read  over  in  court,  and  where  there  has  been 
*f  a  trial,  the  same  are  then  corrected,  yet  this  Is  not  done 
<'  when  a  judgment  is  confessed^  as  it  was  here,  for  in  such 
^'  case  the  act  of  assembly  furnishes  the  rule  by  which  th% 
^<  clerk  is  to  enter  up  his  judgment/* 

'<  There  is  no  doubt  but  the  court  may  amend,  upon 
<'  motion,  where  a  mistake  is  committed  by  their  clerk,  if 
*f  there  be,  as  in  this  case  there  was,  something  to  amend 
«  by."  The  thing  to  amend  by  there,  was  the  bond  with 
its  endorsements  :  tlie  thing  here,  is  the  note  bearing  date 
before  the  change  of  the  rate  of  interest. 

If  this  was  sufficient  to  amenfl  by,  in  case  of  an  office 
judgment,  I  cannot  see  why  it  shall  not  be  equally  proper 
to  amend  by,  after  confession  c»f  judgment,  if  that  is  no 
more  the  judgm'*nt  of  the  court,  as  I  understand  to  be 
clearly  decided  by  the  above  case^  than  an  office  judg- 
ment 
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The  case  of  Brooke  V8.  Eoant^fe)  dors  not,  in  my  opin-  ^^•*^: 

■       .        .  r.^.  .  December. 

ion,  overrule  the  above  case.  That  was  a  motion  on  a  v^^v^^ 
delivery  bond  taken  a  year  after  the  change  of  the  rate  of  Bent 
interest  The  case  is  very  shoitly  re|)orted  ;  but  I  collect  Pm^  &©. 
from  it,  that  the  execution  -was  on  a  judgment  bearing  5 
per  cfiiL,  but  that  in  consequence  of  the  delivery  bond  be- 
ing  taken  after  the  change,  and  being  in  the  nature  of  a 
new  judgment,  the  district  court  thought  it  ought  to  bear 
six  per  cent.  Vf  hether  there  was  a  bill  of  exceptions 
stating  this  point,  does  not  appear  from  the  report ;  but 
be  this  as  it  may,  there  must  have  been  a  trial  and  an  in- 
spection of  the  bond  and  execution  by  the  court,  even  if 
the  defendant  did  not  appear  to  make  defence.  This  court 
reverse^l  the  judgment,  and  entered  it  for  5  per  cent, 
**  considering  the  bond  not  as  a  new  contract  (in  which 
<<  the  concurrence  of  both  parties  is  necessary,  but  as  a 
«<  measure  legally  imposed  on  the  creditor  in  pursuit  of 
<^  his  execution  on  bis  former  judgment,  which  bore  an  in- 
«•  terest  of  5  per  cent,  only.**)* 

But  suppose  this  a  case  of  mere  clerical  error,  amend, 
able  elsewhere,  what  ought  to  be  done  with  it  here,  should 
the  appellee  not  be  considered  as  entitled  to  the  benefit  of 
the  late  act  of  assembly  ? 

We  cannot  affirm  the  judgment  as  it  now  stands ;  be- 
cause that  would  preclude  an  amendment  below.  If  we 
reverse,  then  we  take  jurisdiction  of  a  case  in  which  the 
party  had  remedy  elsewhere,  in  the  nature  of  an  original 
remedy,  and  I  would  assimilate  it  to  a  case  of  an  applica- 
tion to  this  court  to  quash  an  execution  for  irregularity, 
not  preceded  by  a  motion  for  that  purpose  in  the  court 
below  ;  and  I  should  therefore  incline  to  think,  that  the 
correct  course  would  be,  to  dismiss  the  supersedeas  as  im- 
providently  awarded. 

(e)  t  GiOl,  905. 

*  On  examination  of  the  reeord  in  this  ease,  T  find  the  defendant  appeared  by 
attDToej ;  of  eoarse  there  was  a  d<^fenee,  and  the  exeoation  on  whieb  the  de< 
tiveiy  bond  was  taken,  was  for  a  debt  bearing  5  per  eent  Jnterest  i  so,  that  the 
fotnre  rate  of  interest  was  eletrl  j  before  the  oomt. 
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'821.         This  diffiraltyi  perhaps,  may  be  obviated  by  the  provi- 
s,^-^^^^  siun9  of  the  late  act  of  assembly.    That  act^  I  consider, 

Bent  extends  as  well  to  previous*  as  subsequent  judgments* 
Patten,  &c.  In  cases  of  clerical  errors,  it  gave  no  new  remedy  by 
motion  in  court ;  but  it  gave  a  remedy  by  motion  to  the 
judge  in  vacation,  and  in  either  case  makes  such  amendr 
ment  so  far  a  part  of  the  original  judgment,  as  that*  by 
being  certified  to  this  court,  on  certiorari^  we  can  affirm 
such  amended  judgment ;  thereby  giving  damages  and 
costs  against  the  party,  who  has  thus  improperly  resorted 
to  Uiis  tribunal. 

It  may  be  said,  however,  that  the  appellee  here  has  not 
brought  himself  within  the  provisions  of  this  act  by  hav- 
ing procured  such  amendment,  and  applying  for  a  ceriio* 
rari. 

I  consider,  however,  that  this  act  is  not  only  remedial, 
but  highly  beneficial,  and  ought  to  be  applied,  accordivg 
to  its  spirit,  wherever  it  can :  and  as  this  is  the  first  casQ 
^  arising  under  it,  and  as  a  8U|)ersedeas  was  awarded  by  n 
judge  of  this  court,  which  may  have  been  the  first  notice 
the  party  had  of  this  alledged  error,  I  would  excuse  him 
for  not  applying,  in  the  first  instance,  to  the  court  or  judge 
below,  who  might  perhaps  have  felt  a  d«*licacy  in  proceed- 
ing, as  a  supersedeas  had  been  awarded  by  a  judge  of  this 
court:  a  very  prudent  delicacy  indeed,  if  (here  is  any 
doubt  of  the  propriety  of  my  opinion.  1  should,  therefore^ 
*  after  intimating  my  opinion  that  it  could  be  so  corrected^ 
give  him  time,  before  a  final  decision,  to  make  that  appli- 
cation. 

S.  But  if  I  am  wrong  in  believing  this  to  be  a  mere 
clerical  error,  dfies  not  the  act  in  question  extenU  to  er* 
rors  not  merely  clerical  ? 

Suppose  the  case  before  us  was  pot  that  of  B^nt  vs. 
Patten^  but  of  Gordon  vs.  Frazier^  ^c. ;  that  it  had  been  a 
judgment  since  the  act,  and  not  by  confession,  but  after  a 
verdict;  and  that  the  clerk,  in  entering  the  judgment,  had 
been  guUty  of  the  same  omissions  which  took  place  in 
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Ibai  case  ;  this  wooM  not  be  a  clerical  error,  hdngnjitra  nJjJJV^ 
triok  ;  bvt  it  would  be  clearly  an  oversight  or  mistake,  both  v^-no^^ 
by  the  clerk  and  the  court,  and  there  being  among  the  pa-  Bent 
pers  a  bond  by  which^  this  mistake  could  be  iofely  amend-  Fmea,  &e. 
ed,  the  case  would  be  within  the  provisions  of  this  act, 
and  I  would  give  the  party  time,  as  above  suggested,  to 
avail  himself  of  it.  But,  if  I  have  succeeded  in  shewing 
that  the  note  in  this  case  is  a  paper  in  the  record  by  which 
an  (^Hce  judgmewt  could  be  Mofehf  corrected,  even  if  I  have 
failed  ia  shewing  it  is  a  clerical  error ;  but  admitting  that 
the  case  of  Oordcm  vs.  Frascier  has  been  overruled  as  to 
that  point,  yet  if  that  case  could  now  be  corrected,  after 
verdict,  I  cannot  perceive,  under  a  iiberal  construction  of 
the  act,  if  not  under  its  Tfry  words^  this  may  not  It  is 
true,  that  the  act,  in  reciting  the  mistakes  occurring  in 
the  courts,  speaks  of  those  arising  from  *^  miscalculation 
^«  or  misrecltal  of  any  sum  or  sums  of  money,  tobacco, 
'^  wheat,  or  other  such  thing,  or  of  any  name  or  names  ;** 
yet  the  very  use  of  the  words  **  or  other  such  tHng^^* 
shews,  that  every  mistake  was  not  intended  to  be  set  out ; 
and  even  if  those  words  were  not  there,  it  is  not  neces- 
sary for  me  to  refer  to  that  numerous  class  of  adjudica« 
tions  which  extend  remedial  statutes  to  such  cases  as  are 
^ualiy  within  the  mischief.  We  all  know,  that  mistakes 
of  this  kind  do  occur;  and  the  delays  of  justice,  and  costs 
attending  their  correction  in  the  appellate  courts,  are  mis- 
chiefs which  have  been  long  felt  It  is  therefore  provided, 
that  *«  if  there  shall  be  among  the  record  of  the  proceedings 
^  in  the  suit,  in  which  such  judgment  or  decree  shall  be 
^<  rendered,  any  verdict,  bond,  bill,  note,  or  other  writing 
^^  of  the  like  nature  or  fcim/,  whereby  such  judgment  or 
^^  decree  may  hesafdy  amended,"  it  shall  be  amended,  &c. 
Here  is  a  mistake,  aftd  here  is  a  note  by  which  it  could 
be  safely  amended,  had  it  been  an  oflke  judgment*  It 
may  be  said,  that  under  this  act  it  is  not  a  mistake  in  a 
aum  of  money  ;  but  it  is  one  in  the  rate  of  interestf  and 
that  is'surely  a  mistake  very  much  of  the  like  kind.  But 
Vol.  I.  5 
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18S1.     suppose  there  had  been  credits  endorsed  on  this  note. 

Deeember.        j      ,         ,     ,  .     .  .    i    . 

>^-^r^^^  and  the  clerks  as  Is  the  correct  course^  as  decided  in 
Beot     this  court,  ffj  had  calculated  interebt  at  6  instead  of  5 

Patteni  dee.  per  cent,  an^  had  taken  the  credits  from  the  principal  and 
interest,  and  had  thus  shewn  a  sum  due,  at  the  last  pay- 
ment, which  we  will  say  was  made  since  the  six  per  cent, 
law,  and  had  entered  judgment  fur  that  balance*  witli  legal 
interest  from  that  time,  without  stating  the  rate  |  this,  on 
an  execution  would,  of  course,  justify  the  sheriff  In  de- 
manding six  per  cent  Here  would  be  a  miBcalcutationf  I 
supposOf  coming  within  the  very  words  of  the  statute,  and 
might  be  corrected  as  to  that ;  and  if  so,  might  it  not  be 
corrected  also  as  to  the  rate  of  interest  i  Suppose  this 
▼ery  case  had  been  corrected  by  the  judge,  and  after  such 
correction  the  appellee  had  brought  It  here,  would  we  re- 
verse because  the  judge  had  no  right  to  amend  either  in 
court  or  out  of  it  ?  If  we  did,  what  judgment  would  we 
enter  i  Precisely  the  amended  judgment,  so  as  to  restore 
the  case  to  the  situation  it  was  in  when  the  party  appealed, 
and  shewing  he  was  not  Injured  thereby.  The  note  would 
be  sufficient  for  us  to  enter  such  judgment  by,  as  the  court 
below  ought  to  have  entered ;  but  not  to  authorize  that 
court  to  correct  by. 

This  court  surely  ought  not  to  be  burthened  with  the  cor- 
rection of  such  cases  as  this,  contrary,  in  my  opinion,  to  the 
plain  intention  of  the  law,  especially  when  it  has  been 
solemnly  decided  that  even  errt)rs  in  cases  collaterally 
affecting  the  freehold  and  franchise  were  not  considered 
by  the  legislature  of  sufficient  importance  to  interfere 
with  our  great  and  legitimate  duties. 

Judges  Cabell,  Bbooke  and  BoAinSf  concurred  in 
the  following  opinion,  which  was  delivered  by  judge 
RoAif  B^  as  the  opinion  of  the  court : 

This  is  an  action  of  debt  on  a  note,  brought  in  the  Su- 
perior Courts  by  the  appellees  against  the  appellant. 

(/)4MaDf.4d7. 


Ckmrt  of  Jfypeab  of  Virgima.  35 

The  declaration  states  that  the  note  was  made  on  thetlst  ^JJ^^ 
of  June,  1796,  at  Akxandria,  within  the  county  of  Fred-  v^^-v^ 
ericlL,  by  which  the  appellant  promised  to  pay  on  demand  B«^nt 
the  sum  of  B  S84.  The  note  is  copied  into  the  record,  PMtm»  ^m, 
and  also  has  sevei'al  credits  endorssd  on  it.  Issue  was 
joined  on  the  plea  of  nil  debet.  Afterwards,  the  defen* 
dant  came  into  court  in  his  proper  person,  and  aeknoW' 
ledged  the  plaintiff's  action  for  S  284,  with  inUre$t  from 
ihe%\stofJwiie^  1796;  on  which  acknowledgment  ajudg- 
ment  was  rendered  for  S  £84,  with  interest,  at  the  rate  ^ 
6  ftT  etf^ium  per  annnm^  from  the  21st  of  June,  1796,  till 
paid.  The  confession,  on  which  this  judgment  was  founded^ 
left  no  fact  to  be  decided  on  as  to  the  amount  of  the  debt 
acknowledged,  and  no  computation  or  calculation  to  be 
made  by  the  clerk.  It  specified  i  284  as  the  principal 
sum  for  which  the  judgment  was  to  be  rendered,  and  with 
regard  to  the  interest,  it  did  not  agree  that  an  interest  of 
6  per  cemt.  was  to  be  allowed,  but  only  that  ifdere&t  was 
to  be  computed  on  the  said  sum ;  that  is,  as  we  understand 
it,  the  interest  which  is  allowed  by  law.  What  interest 
is  allowable  upon  any  contract,  is  always  a  question  of 
law;  and  it  is  sometimes  an  intricate  question,  as  it  res- 
pects the  time,  or  the  place  of  the  contract.  In  this  case 
it  was  undoubtedly  a  question  of  law,  as  both  the  acknow- 
ledgment of  the  appellant  and  the  declaration  referred  to 
by  itf  shewed  that  the  contract  arose  on  the  2lHt  of  June, 
1796 ;  after  which  time,  the  rate  of  interest  was  altered 
by  a  general  law,  from  5  to  6  per  centum  per  annum. 
"When,  therefore,  the  question  of  interest  was  submitted  in 
the  general  terms  stated  in  the  confession,  that  confi  ssion 
combined  with  the  intermediate  alteration  of  the  law  as 
aforesaid,  submitted,  in  effect,  to  the  couK,  the  question 
of  interest,  as  it  were  by  a  special  verdict.  It  was  sub- 
mitted to  be  decided,  whether  the  law  of  the  time  of  the 
contract,  or  that  of  the  date  of  the  judgment,  in  relation 
to  the  rate  of  the  interest,  was  to  govern ;  or  in  other 
words^  whether  an  interest  of  5  or  6  per  cent,  per  annum 
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i§«i.     <^{|9  ^  hig  allowed.    The  court  decided  in  favor  of  the 

Deoember. 

latter^  and  we  are  all  of  opinion  that  that  decision  was^rro- 


Bent  neouB.  If  this  question  thus  decided,  be  a  kgal  qoe»* 
FMtenj  fce.  tion,  and  as  such,  proper  for  the  decision  of  the  coiirty  ra^ 
thcr  than  of  its  subordinate  officer  the  cbrkt  it  is  not  the 
less  submitted  to  it  by  the  general  acknowledgment  now 
before  us,  than  if  it  had  in  so  many  words  stated  that  it 
was  submitted  to  the  court  to  be  by  it  decided.  It  stands 
so  submitted  under  the  principle  ad  questiones  kgis  re^nm^ 
dent  judices^  This  maxim  supplies  the  place  of  a  special 
reference  to  ^  cmirt  in  this  particular.  This  question  of 
law  was,  therefore,  referred  to  the  court,  and  was  decided 
on  by  the  court,  and  if  so,  the  case  of  Gordon  vs.  Fracoier 
and  Cosby^  tells  us  that  it  could  only  be  corrected  by  a 
superior  tribunal.  Independent  of  the  terms  of  the  judgw 
ment  before  us,  whereby  it  is  considered  that  an  interest  of 
^6  per  centum  per  annivm  is  to  be  paid,  that  question  was 
surely  decided  on  by  the  court  which  alone  was  submitted 
to  it,  and  as  to  which  the  materials  for  a  just  decinoa 
were  furnisiied  by  the  declaration  referred  to,  and  by  the 
confession.  That  question  was  not  decided  on  by  the 
clerk,  which  was  not  submitted  to  his  judgment,  and 
which  involved  a  legal  enquiry  pcoper  for  the  adjadication 
of  the  court.  Those  only  are  clerical  errors  which  are 
made  by  the  clerk,  which  depend  only  upon  a  comparison 
and  calculation  to  be  made  by  him,  and  may  be  safely 
reformed  by  reference  to  other  statements  contained  in 
the  proceedings.  That  was  the  case,  in  Chrdon  vs.  Fro- 
»ier  and  Coshyf  even  in  relation  to  the  endorsements  as  to 
the  Hobbsbole  tobacco.  In  the  case  before  us,  there  is  no 
other  part  of  the  record  to  which  you  can  refer,  as  in  that 
case,  to  reduce  the  interest  in  question  from  6  per  cent, 
to  5.  Tou  can  only  so  reduce  it,  by  referring  to  the  prin* 
ciples  of  law,  in  relation  to  the  time  of  the  contract 

The  case  of  Brooke  vs.  Roane^fgJ  is,  in  principle,  de- 
cisive of  the  case  before  us.    In  that  case^  judgment  was 

(s)  iciai,fl05. 
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fendered  on  a  forthcaaiii^(  bond  taken  after  the  date  of  j^J^^ 
the  act  cbani^ing  tke  intereat«  upon  a  contract  exUfing  ^^-v^^ 
before^  and  tbe  judgment  was  for  an  interest  of  6  per  cent  Beot 
In  that  case,  tiKMigh  rendered  apon  notice,  the  amrt  had  ab  Fmea^  k*. 
litde  to  do  with  specifying  the  rate  of  tbe  interest,  as  in 
the  case  before  os.  In  both  cases  it  was  intrusted  to  tbe 
clerk :  yet  in  that  case*  this  was  held  to  be  the  act  of  the 
eeurt^  and  was  corrected  kertf  upon  an  appeal.  It  was  so 
corrected  on  tbe  ground  that  the  forthcoming  bond  made 
no  new  contract,  and  that,  consequently,  tbe  former  rate 
of  interest  should  prevaiK  On  the  same  ground,  this  court 
sbonid  now  hoJd  that  the  error  in  question  was  the  error 
of  the  court :  that  this  court  has  consequently  tbe  power  to 
€M>rrect,  and  that  the  court  below  having  erred  in  relation 
to  the  law  of  interest,  its  judgflMnt  ought  to  be  rerersed* 
This  is  aforHovi  the  case,  in  tbe  present  instance,  in  which 
ihe  qoeetkMi  of  interest  is  submitted  to  the  com^,  as  %io 
iMtve  endeavoured  to  shew,  as  it  were  by  a  special  verdict 
In  conalruing  the  108th  section  of  tbe  act  of  J€ifmU^(hJ 
M  relation  to  the  case  before  us,  we  can  never  forget  the 
Igreat  land  mark  befotre  mentioned,  that  as  to  questions  aC 
law,  ttie  cmmiM  are  to  decide  them.  This  principle,  stand- 
ing alone,  would  go  far  to  restrict  the  woids  ••  miatakcy 
miiacalculation  or  orisrecitri*'  therein  contained,  to  the 
standard  before  o^ntioned.  But  it  does  mit  stand  akne. 
Sy  -tiw  same  section,  a  reference  is  made  to  Mkt  parU  ^ 
tiu  f»toord  by  which  these  mistakes  may  be  sa/Uy  omeMM. 
These  last  circwmstonces,  coming  in  aid  of  tlie  principle 
-flforesaid,  tarn  the  scale  agaiaot  the  construction  contended 
for  by  the  appellees,  in  tbe  present  instance.  There  in 
jio  Dftber  part  of  this  record  which  contains  any  statement 
of  fact,  by  wMch  the  amendawtnt  4n  question  can  s«|^ 
be  made.  If  a  correction  is  to  be  made,  it  can  only  be 
made  by  one  judicial  tribunal  acting  upon  the  mistaken 
judgment  of  another.    Although  the  correction  is  to  be 

(A)  1  Rev.  Co.  512. 
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December  ^^^^^  Under  this  sectioD,  by  the  same  judge  in  vacation^ 
\^^>r\tm/  it  is  only  as  to  such  corrections  as  can  be  safely  made  by 
Bent     him,  by  referring  to  other  statements  in  the  record.    It 
Patten,*  &o.  was  never  intended  to  make  him  an  appellate  court  over 
himself.     It  was  never  intended  that  his  decisions  made 
in  open  court,  and  upon  argument,  should  be  reversed  by 
himself,  at  his  own  chambers,  in  vacation,     ^oad  ques- 
tions of  law  at  least,  the  revising  courts  should  have  at 
least  as  many  lights  as  those  courts  whose  judgments  are 
to  be  considered. 

This  construction  of  that  section  is  confirmed  by  the 
section  immediately  following.  By  that  section  (109tb) 
the  judgments  are  to  be  corrected  in  two  classes  of  cases 
only,  and  those  are*only  where*  by  a  mere  comparison  of 
different  parts  of  the  record,  the  corrections  can  be  safely 
made.  One  of  these  is  by  pruning  down  the  sum  found 
by  the  verdict,  to  the  standard  of  that  demanded  by  the 
declaration.  The  ideas  we  have  stated  in  relation  to  the 
108th  section  are  thus  confirmed  and  acted  upon  in  the 
109th.  They  are  all  to  be  taken  in  exclusion  of  those 
mistakes  which,  in  their  nature,  are  purely  legal,  and 
which  therefore  must  go  for  correction  to  an  appellate 
court. 

As  for  the  right  to  release  a  part  of  the  judgment  in 
this  court*  claimed  under  the  II  0th  section,  Mat  is  re^* 
stricted  to  the  two  classes  of  cases  embraced  by  the  109th 
seer  ion.  It  is  so  restricted  by  the  terms  ^«  such  judg- 
ment'* therein  used.  It  does  not  give  the  appellee  a  right 
to  release  the  illegal  one  per  cent,  in  this  case  in  the  ap- 
pellate court. 

The  judgment  must  be,  therefore,  reversed  with  coatSf 
and  entered  for  five  per  cent  instead  of  six. 
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Shobe  against  BelL 


Whore  «  juror,  after  he  is  sworn  m  sn  aetion  of  slander,  expresses  a  wish  to 
vkhdnw,  because  he  himself  had  a  similar  soit  depending  in  the  same  court, 
b  wbieh  the  slander  was  the  same  }  bat  the  oounsel  not  eonaentiog  to  with- 
draw lum,  the  trial  proceeds  and  a  verdict  is  rendered ;  the  coort  ought  not 
•Co  gnmt  a  new  trial. 


This  was  an  appeal  from  the  superior  court  of  law  for 
Shenandoah  county.  Bell  brought  an  action  of  slander 
in  that  court*  against  Shobe.  The  jorj  found  a  Terdict 
for  the  plaintifft  and  assessed  his  damages  at  S  450.  After 
the  verdict*  the  counsel  for  the  defendant  moved  the  court 
for  a  new  trial  on  four  grounds  :  1.  Because  the  verdict 
was  contrary  to  evidence.  2.  Because  the  damages  were 
excessive.  3.  Because  Watson  was  an  improper  juror. 
4.  Because  the  jury  divided  by  12^  and  three  of  them 
yielded  their  verdict  from  an  Improper  influence.  The 
court  rejected  the  motion  and  entered  judgment  for  the 
plaintiff.  A  bill  of  exceptions  was  filed  setting  forth  the 
facts  at  large  on  which  the  motion  was  founded^  and  an 
appeal  taken  to  this  court. 

As  the  two  first  grounds  for  a  new  trial  above  stated 
depend  entirely  upon  evidence*  it  is  unnecessary  to  state 
the  facts  in  this  place.  The  only  questions  of  law  are  pre- 
sented by  the  two  last  exceptions. 

In  relation  to  the  admission  of  Watson  the  juror*  it  is 
stated  in  the  bill  of  exceptions*  that  *•  after  the  jury  were 
^<  sworn,  one  of  the  jurors  named  Watson*  when  he  heard 
^<  the  charge  of  slander  read*  observed  that  he  was  placed 
^«  in  a  delicate  situation*  because  he  had  a  suit  of  dander 
^  depending  in  this  superior  court  wherein  he  was  plainttfi* 
<^  and  the  charge  of  slander  was  the  same  ;  but  the  plavntijp$ 
<<  counsel  not  consenting  to  withdraw  him*  the  trial  ^ent 
«^  on."  On  the  last  oty ection  it  is  stated  that»  <<  it  appeared 
<^  by  the  affidavits  of  four  of  the  jury  that  it  was  proposed 
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1898.  a  in  the  jury  room  that  each  man  should  put  down  a  sum^ 
<^add  up  the  whole  and  divide  by  12.  They  did  so,  and 
<*  the  sum  came  out  S487.  This  sum  they  did  not  agree  to^ 
<«and  the  plan  of  dividing  by  12  was  abandoned.  Nine 
<<  of  the  jury,  after  some  consultation,  agreed  on  S450  ; 
*«  the  other  three  thought  the  sum  too  high,  and  one  of 
**  them  said*  if  it  had  b^n  left  to  him  alone,  he  would  only 
^^  have  given  from  S30  to  S50 ;  but  finding  a  large  majo- 
<<  rity  against  them,  and  despairing  of  getting  the  verdict 
^«  lower,  or  as  they  wished,  and  that  they  would  be  de- 
*<  talned  on  the  jury  until  all  agreed,  yielded  to  the  opiih> 
<^  ion  of  ihe  miyority^  and  assented  to  bring  the  verdict  for 

Tucker,  for  the  appellant^ 
OUmeTf  for  the  appellee. 

The  counsel  for  the  appellant  relied  on  two  points. 
1.  That  Watson  was  an  improper  juror.  3.  That  the 
verdict  rendered  was  not  the  verdict  of  the  whole  jury^ 
but  of  a  part  only. 

As  to  the  first  point  If  the  objection  to  Watson  had 
been  known  before  be  was  sworn,  be  would  have  been  set 
aside ;  for,  though  a  juror  is  not  related  to  either  party  nor 
has  shewn  any  marks  of  partiality,  yet  if  there  be  sufli* 
cient  reason  to  suspect  that  he  may  be  more  favourable  to 
ene  side  than  the  other,  he  ought  not  to  be  impannelled. 
faj  That  Watson's  situation  rendered  him  an  improper 
juror,  is  manifest.  Where  froor  any  cause,  a  juror  leans 
in  favor  of  one  party  on  any  point  in  the  case,  he  is  an 
unfit  juror.  Now,  in  a  case  for  words,  one  of  the  most 
material  points  is  the  quanium  of  damages ;  and  Watson 
would  naturally  incline  to  extend  to  the  utmost  limit  the 
damages  of  the  plaintiff  Bell.    He  himself  felt  the  inla- 

(a)  3  Bm.  Abr.  S58. 
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dice  or  these  coii8ideration8»  and  even  objected  to  bmseir. 
The  Plaintiff's^  counsel  jrefused  to  permit  him  to  be  with- 
drawn ;  a  strong  evidence  of  his  conviction  of  the  opera- 
tion of  these  motives  on  Watson's  mind.  To  test  the 
principle^  let  us  suppose  the  ithole  hodve  had  been  in 
Watson's  situation.  Could  it  have  been  reasonably  ex* 
pected  that  Sbobe  would  have  had  justice  I 

In  actions  of  this  sort,  a  scrupulous  attention  to  the  im- 
partiality of  the  jury  is  peculiarly  necessary.  The  jury 
are  the  proper  judires  of  the  dmnaires.  and  the  court  will 
rarely  interfeie  for  excess  of  damages.  It  is  therefore  all 
importantt  that  the  jury  which  is  invested  with  such  high 
power  should  be  above  all  suspicion  of  partiality  or  ex- 
citement. In  causes  of  another  description,  some  stan- 
dard or  measure  is  furnished  by  which  to  judge  whether 
they  are  right  or  wrong.  Here  there  is  no  standard. 
]Sew  trials  ought  in  such  cases  to  be  more  freely  indulged, 
because  they  can  do  the  plaintiff  no  harm  and  may  con- 
tribute to  justice.  In  1  Strange,  672,  the  court  assigned 
as  their  only  reason  for  granting  a  new  trial  that  «^  it  was 
^<  fit  the  defendant  should  try  another  jury,  before  he 
^«  should  be  finally  charged  with  such  heavy  damages.'' 
The  evidence  did  not  maintain  the  charge,  and  the  dama- 
ges were  disproportionate  to  the  offence.  But  the  jury, 
not  being  «^  above  all  suspicion,"  inclined  to  the  worst  in- 
terpretation. 

£.  The  verdict  is  not  the  verdict  of  the  whole  jury,  but 
of  part  only.  This  is  in  fact  clearly  proved  by  the  testi- 
mony of  four  of  the  jury.  They  first  formed  an  aggre* 
gate  of  the  different  sums  and  then  divided  by  12.  This 
gave  S487.  They  then  fixed  on  B450,  either  for  round 
numbers  or  to  veil  the  transaction.  This  is  a  mockery  o^ 
justice. 

But  the  verdict  was  rendered  by  three  of  the  jurors, 
under  an  impression  that  they  must  yield  to  the  majority, 
one  of  them  having  been  only  for  8  SO  or  2  50,  and  yet 
rendering  the  verdict  for  S450.    Here  was  no  assent  of 

Vol-  I.  6 
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jil^Jv  the  mind.  The  cases  in  1  Term  Rep.  11,  and  1  Wash, 
769  may  be  cited.  Bat  the  latter  case  is  in  our  favor ;  for^ 
there  .a  new  trial  was  granted^  even  in  chancery*  Here 
there  is  no  tampering  with  the  jury.  The  information 
was  received  when  the  jury  returned  with  tlie  verdict. 
In  Cochran  vs.  Strut,  there  had  been  time  for  tampering. 
So  where  a  motion  for  a  new  trial  is  made  in  England  in 
Westminster  Hall*  time  for  tampering  is  afforded  between 
the  trial  and  the  term  which  follows  it.  Here  there  was 
nonef  and  no  reaaiitmhla  ^ihjection  can  be  offiered  to  the 
juror's  affidavit. 

For  the  appellee  it  was  said»  that  it  was  no  disqualiBca- 
tion  of  Watson  that  he  had  an  action  of  slander  pending^ 
unless  it  had  been  with  one  of  the  parties  in  this  suit. 
The  doctrine  as  laid  down  in  Co.  lAttfbJ  is,  that  if  a 
juror  has  a  part  of  the  land  depending  on  the  same  title 
with  the  land  in  controversy,  it  will  be  a  good  cause  of 
challenge  j  but  surely  not  that  he  has  an  action  in  eject- 
ment with  other  parties.  It  is  also  said  in  Co.  lAitfcJ 
that  no  challenge  can  be  received  after  a  juror  is  sworn^ 
except  for  matter  arising  after  he  is  sworn ;  not  for  matter, 
only  discovered  afterwards.  The  candid  manner  in  which 
he  disclosed  his  situation^  proves  him  to  have  been  upright 
and  conscientious. 

As  to  the  objection  that  the  jury  divided  by  12,  it  is 
expressly  disproved  that  they  did  so  divide.  Besides,  in 
actions  like  the  present,  where  no  certain  standard  exists 
for  fixing  the  damages,  it  would  be  difficult  for  juries  ever 
to  agree,  unless  they  adopted  s<ime  such  principle  of  ac- 
commodation. As  to  the  danger  which  seems  to  be  appre- 
hended as  resulting  from  this  mode  of  decision,  it  ought 
not  to  be  anticipated  that  men  of  good  character,  and 
without  interest,  would  resort  to  such  unworthy  arts  to 
carry  a  point  of  mere  opinion,  by  which  they  are  not  to 
derive  any  benefit.    But,  as  they  rejected  this  mode  of  de- 

(b)  p.  157.  (c)  p.  158. 
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cifiion,  and  finally  aj^reed  on  a  less  sum,  it  is  plain  that 
they  consulted  their  ideas  of  propriety,  and  rendered  a 
verdict  as  nearly  satisfartory  to  all,  as  can  ever  be  attained 
in  a  case  of  this  sort.  With  regard  to  the  motive  which, 
it  is  said,  influenced  three  of  the  jurors,  i*  would  be  highly 
dangerous  to  enter  into  such  a  nice  scrutiny  of  the  motives 
of  jurors,  when  they  do  not  amount  to  gross  mistakes  of 
law,  or  breach  of  duty.  It  is  highly  impro|>er  to  meddle 
with  verdicts  on  such  grounds,  and  Lord  Maqsfield  refu- 
sed to  hear  evidence  of  it  in  Vaise  vs.  DeUivaL(  dj  The 
case  of  Cochran  vs.  Street^  was  an  actual  mistake  of  fuur 
jurors,  who  thought  the  opinion  of  the  majority  absolutely 
imperative  on  them.  In  Friee^s  ex.  vs.  fFarren("eJ  a  new 
trial  was  refused  on  the  affidavit  of  two  jurors  that  the 
verdict  was  rendered  on  the  statement  of  one  of  the  jury, 
not  upon  oath,  because  it  was  deemed  dangerous  to  meddle 
with  verdicts. 

Tucker^  replied. 

Bt  thb  cohbt.    The  judgment  of  the  superior  court 
is  affirmed. 

(</)  1  Term  fiep.  11.    (e)  1  H.  4e  M.  815. 
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jalia!^.  Edmonds  against  Green. 


A  confession  of  judgment  on  a  motion  on  a  fortheomiDg  bond,  will  operate  as 

a  release  of  errors  hn  the  original  judgment. 
Therefore,  where  an  office  judgment  is  erroneoasljr  entered  up  against  the 

principal  and  tpecial  bail ;  the  latter  afterwards  gives  a  forthcoming  bond,  and 

confesses  judgment  on  the  said  bond,  he  cannot  avaH  himself  of  the  error  in 

the  orighial  judgment. 


James  Green  broujs^ht  two  actions  of  debt  against  James 
Edmonds  and  John  Edmonds^  on  single  bills,  in  the  su- 
perior court  of  Fauquier  county.  William  Edmonds;  the 
appellant*  became  their  appearance  bail.  At  a  succeeding 
court,  the  appellant  entered  himself  special  bail.  The  de* 
fendants  failing  to  appear,  an  oflSce  judgment  was  con- 
firmed against  them  and  «*  William  Edmonds  security  for 
their  appearance.'*  A  Jieri  facias  issued  against  the  de- 
fendants and  ^*  William  Edmonds  jun.  their  appearance 
bailJ**  Upon  service  of  the  execution,  the  defendants  to- 
gether with  the  appellant  gave  a  forthcoming  bond.  The 
bond  being  forfeited,  a  motion  was  made  against  all  the 
obligors,  who  gave  a  judgment  by  consent  William  Ed- 
monds the  appellant  (who  had  become  special  bail,  but 
against  whom  a  judgment  had  been  erroneously  entered 
as  appearance  baU)  then  applied  for,  and  obtained,  a  8u- 
persedeast  from  a  judge  of  this  court,  on  the  original 
judgment. 

Briggs^  for  the  appellant,  contended,  that  the  original 
judgment  was  clearly  erroneous,  in  being  entered  against 
the  special  bail ;  and  the  only  question  was,  whether  the 
confession  of  judgment  on  the  forthcoming  bond,  operated 
as  a  release  of  errors  in  the  original  judgment.  He  con- 
tended, that  it  would  not ;  because  although  the  forthcoming 
bond  is  to  some  intents  dependent  on  the  original  suit,  yet 
it  is  not  a  part  of  that  suit.    The  act  of  assembly  (a)  there- 

(a)  IBer.  Gode,p.U8,§S6. 
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fore  18  fully  satisfied  in  confining  the  release  of  errvtrs,  to 
the  judgment  on  the  forthcoming  bond.  The  appellant 
had  no  opportunity  on  the  motion  on  the  forthcoming  bond, 
to  avail  himself  of  the  errors  in  the  original  judgment. 
If  he  had  attempted  it.  his  attempt  would  have  been  fruit- 
less. ^  by  then  should  his  confession  of  judgment  be 
construed  into  a  release  of  errors,  to  which  he  could  not 
have  excepted,  in  any  mode  of  proceeding?  When  the 
execution  was  served  on  himt  he  was  compelled  either  to 
give  bond,  or  to  suffer  his  property  to  be  sold.  Having 
chosen  the  former  alternative,  he  could  not,  by  any  means 
in  his  power,  have  averted  the  judgment.  Ue  acted 
throughout,  under  a  species  of  duress.  To  confess  a 
judgment,  which  could  not  be  prevented  in  any  legal  mode, 
cannot  surely  come  within  the  meani|ig  of  the  act  of  as- 
sembly. That  act  can  only  reasonably  apply  to  such  er- 
rors as  might  be  taken  advantage  of^  if  the  confession  had 
not  been  made. 

Tucker  J  for  the  appellee,  contended  :  1.  That  the  mere 
filing  special  bail  does  not  discharge  the  appearance  bail. 
T*he  act  of  assembly  (^frj  declares,  that  the  appearance  bail 
may  be  prodceeded  against,  if  the  principal  does  not  both 
appear  and  give  special  bail.  The  word  and  cannot  be 
construed  or  ;  because  then  either  would  suffice.  But  ap- 
pearing  without  bail,  will  certainly  not  be  sufficient (^r J 
So  that  the  word  ♦•  and**  cannot  be  construed  ••  or"  and  it 
is  just  as  insufficient  to  give  bail  without  appearing,  as  to 
appear  without  giving  bail. 

if  then  it  be  insufficient  to  give  bail  without  appearing, 
file  appellant  cannot  complain,  for  his  principal  did  n€€ 
appear.  The  appearance  bail  did  indeed  enter  into  a  re- 
cognizance as  special  bail,  but  there  was  no  appearance 
entered  for  the  principal ;  of  course,  under  the  act,  the 
proceeding  went  on  against  both. 

But,  admitting  that  the  judgment  ought  not  to  have 

(6)  1  ReT.  Code  of  1819,  p.  50a  (c)  1  Man.  S84. 
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J  n?^'     ^^^^  entered  against  botb«  the  appellant  ought  to  have 
^^^^r^  moved  to  have  quashed  the  execution,  and  to  correct  the 

Edmonda  office  judgment  before  he  came  here,  fdj 

Gnsen.  S«  The  Confession  of  judgment  has  released  all  error* 
The  judgment*  on  the  delivery  bond  here«  is  entered  by 
consent  of  the  defendants*  of  whom  the  appellant  was  one. 
This  is  a  confession  of  judgment  in  the  strongest  form ; 
for*  it  not  only  acknowledges  the  right  to  a  judgment  on 
the  merits*  but  assents  to  its  entry,  whatever  errors  there 
might  have  been.  It  is,  perhaps,  stronger  than  the  case 
of  Cooke  and  Popt^CeJ  where  the  defendant  agreed  the 
plaintiflTs  damages ;  and  stronger  than  Leftwich  vs.  8t0' 
vaU.CJJ    That  was  a  case  of  arbitration. 

Here  there  being  a  confession  of  judgment  on  the  de- 
livery bond,  the  act  of  assembly  says  it  shall  be  equal  to 
a  release  of  errors.  But  it  seems  to  be  supposed,  this 
coufession  operates  to  release  the  errors  in  the  proceeding 
on  the  delivery  bond  alone.  But  this  is  too  limited  a  con- 
struction. The  object  of  the  act  was  to  prevent  frivolous 
and  vexatious  objections,  where  a  party  had  solemnly  ac- 
knowledged on  record,  that  the  debt,  for  which  he  was 
sued,  was  just,  and  that  he  was  willing  he  should  have 
judgment  for  it.  The  act  has  been  construed(^^^  to  dis- 
pense with  the  necessity  of  a  declaration.  Of  what  im* 
portance  can  it  be,  whether  the  proceedings  in  the  original 
cause  were  regular  or  irregular,  if  the  judgment  against 
the  defendant  is  by  himself  acknowledged  to  be  just  i 

The  proceedings  on  the  forthcoming  bond  are  in  law 
considered  as  appendages  to  the  original  judgment  and 
proceedings.(^A^  The  reversal  of  the  original  judgment 
reverses  or  annuls  the  judgment  on  the  delivery  bond,  and 
the  supersedeas  to  the  former  also  supersedes  the  lat- 
ter.ftj 


,  1  Warii.  50S.    Leftwkli  vt.  SUmOl.    4  Monf.  Mom  t».  Mon. 
e)  3  Munf.  167. 
I  VVath.  303. 
I  Wash  306. 
)  1  Granoh.  300. 
t)  4  Hunt  73, 960. 
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Briggs^  replied. 

Bt  the  coubt.    The  jadgment  of  the  superior  court  Ia 
to  be  aflb*med. 


Ellis  and  others,  against  Baker,  executor  ^c. 


Wbere  a  marna|^  oontraet  reterret  to  ths  wile,  a  power  to  give  eertaia 
sUves  to  whomsoever  she  shall  appoint,  ihe  it  not  authorised  to  direct 
a  9ale  or  emancipation  of  the  slaves. 


The  case  was  this:  James  Ellis  and  Esther  his  wife, 
formerly  Esther  Thompson,  William  Caffa  and  Nancy 
his  wife,  formerly  Nancy  Davis,  David  Sawyer  and 
Hhoda  his  wife,  formerly  Rhoda  Davis,  and  Catherine 
Davis,  filed  their  bill  in  the  county  court  of  Prince  £d- 
ivard,  against  Andrew  Baker  executor  and  trustee  of  Ca- 
therine Baker  deceased,  setting  forth  the  following  facts : 
that  in  the  year  1811,  the  said  Catherine  Baker  owned 
a  number  of  slaves  mentioned  by  name,  and  being  about 
to  marry  a  certain  Caleb  Baker,  articles  of  agreement 
were  entered  into  between  them,  by  which  it  was  stipu- 
lated that  the  said  Catherine  should,  after  the  intended 
marriage,  receive  and  enjoy  during  the  joint  lives  of  them, 
the  said  Caleb  and  Catherine,  the  interest  and  occupation 
of  the  real  and  |)ersonal  estate,  which  belonged  to  the  said 
Catherine  before  her  marriage  with  the  said  Caleb ;  and 
that  the  said  Catherine  should^  at  her  death,  or  at  any  time 
before^  dispose  of  it  as  she  shall  think  proper,  notwith- 
standing  her  coverture.  It  was  further  agreed,  that  if  the 
said  Catherine  should  happen  to  survive  her  intended 
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1824.      husband,  slie  should  not  have  any  part  of  his  real  op  per- 

January. 

v^FN^>^^  sonal  estate :  by  the  same  articles,  Andrew  Baker  was 
Ellis  and  appointed  trustee,  with  a  provision  that  if  the  said  Caleb 
t^'  should  die  first,  the  property  should  be  delivered  up  to 
^^'^*7the  said  Catherine  :  but,  if  Catherine  should  die  first,  the 
property  should  go,  to  whom  she  shall  appoirUf  by  any 
writing  under  her  hand  and  seal,  or  by  her  last  will  tx., 
and  in  default  of  such  appointment,  then  to  go  to  her  four 
nieces,  who  are  the  female  complainants :  That  Catherine 
Baker  died  in  the  lifetime  of  her  husband  Caleb  Baker, 
and  by  her  last  will  appointed  and  directed  as  follows : 
"  After  all  ray  just  debts  are  paid,  I  desire  that  my  negro 
**  man  Tom  and  Polly,  and  her  children,  be  sold,  but  give 
"  them  the  liberty  of  choosing  their  master,  and  receive  all 
*«  the  money  that  they  are  sold  for,  except  a  support  fop 
<<  Rose  and  Arion,  which  is  to  come  out  of  the  sale  of  the 
<<  above  mentioned  negroes  to  be  sold  :*'  that  the  said  ne- 
groes Tom  and  Polly,  and  her  children,  are  the  subject 
of  this  suit :  that  the  said  Andrew  Baker  the  trustee 
before  mentioned,  is  also  the  executor  of  the  said  Catbe« 
pine,  and  in  that  capacity  continues  to  hold  the  said  slaves, 
and  is  about  to  dispose  of  them  by  the  authority  derived 
from  the  last  will  of  the  said  Catherine  :  that  the  devise 
to  the  said  slaves  is  void,  and  the  power  of  appointment 
was  not  duly  exercised :  that  the  title  to  the  slaves  has 
devolved  on  the  complainants  under  the  marriage  agree- 
ment :  that  the  debts  of  the  said  Catherine  are  few,  and 
that  there  are  assets  sufficient  in  the  hands  of  the  execu- 
tor to  pay  them,  without  making  sale  of  the  said  slaves : 
that  the  executor  has  refused  to  deliver  up  the  said  slaves 
for  the  purpose  of  being  divided,  under  a  pretence  that 
the  power  of  appointment  was  duly  exercised*  They, 
therefore,  pray  that  the  said  Andrew  Baker  may  be  pro- 
hibited from  selling  the  said  slaves  until  this  suit  is  decided, 
and  compelled  to  surrender  them,  for  the  purpose  of  Mng 
divided  among  the  complainants,  &c. 


C(mrt  (f  Jfypetii  qf  fhrgimM.  49 

The  several  exhibits  referred  to  in  the  biU^  are  filed  in  ^ 
the  record. 


The  answer  of  Andrew  Baker  admits  the  marriage  nui  Mid 
contract,  as  set  forth  in  the  billf  and  relies  apon  the  will      «#. 
pf  Catherine  Baker,  whkh  be  is  advised  is  executed  in^^;^ 
conformity  with  the  power  reserved  to  her  by  the  said 
marriage  agreement. 

The  county  court  dismissed  the  billf  and  upon  an  ap- 
peal to  the  Superior  Court  of  Chancery*  the  decree  was 
afirmed.  A  supersedeas  was  granted  by  a  Judge  of  this 
court,  and  was  argued  by  Leigh,  for  the  appellants^  and 
OilmcTj  for  the  appellee* 

Judge  RoAKBf  delivered  the  opinion  of  the  court: 
TKie  marriage  articles  relied  on  in  the  bill,  and  by 
'which  Catherine  Baker  imposed  a  law  upon  herself,  in 
relation  to  the  property  in  question,  only  re-invesled  the 
absolute  property  of  the  slaves,  in  her,  in  the  event  of  her 
surviving  her  husband.  That  event  did  not  happen.  If 
it  had,  she  might  thereafter,  have  emancipated  the  said 
slaves,  at  her  will  and  pleasure.  During  the  covertore^ 
however,  she  was,  by  the  articles,  only  to  have  the  use  of 
the  property,  with  a  po\icr  to  appoint  it  to  others  :  and 
the  true  question  is,  whether,  in  the  event  which  has  bap- 
fpened,  of  her  dying  before  her  husband,  she  had  a  right, 
nder  the  articleit  to  sell  or  manumit  the  slaves.  We 
think  not.  The  power  given  her  is,  that  in  the  event  of 
her  dying  first,  she  may  give  the  slaves  **  to  whomsoever 
abe  shall  appoint,^  and  in  such  part  or  parts  as  she  shall 
choose.  These  expressions  certainly  do  not  justify  a  sale 
or  emancipation  of  the  negroes.  Tbey,  on  the  contrary, 
contemplate  the  continuance  of  the  slaves  as  propertyy 
and  only  give  her  the  privilege  of  naming  the  persons 
who  shall  enjoy  them :  in  default  of  which,  it  is  declared 
tbal  the  present  appellanrts  shall  succeed* 

On  these  grounds,  we  are  of  opinion  to  reverse  the  de- 
cree^  and  remand  tlie  causa  to  be  finally  proceeded  in,  pur« 
suant  to  the  principles  now  declared. 
VoIm    I.  7 
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Cartersville  Bridge  Company, 

against 
Harrison  and  Cunningham. 


Where  a  oorpontion  it  ereated  bj  lav,  to  ereet  a  toll-bridge  at  a  fiven 
point,  with  the  same  power  to  applj  to  the  county  ooart  '*  for  leave  to 
"  assure  a  road  or  roads,  leading  to  the  site  proposed  for  said  bridge,  as  b 
*  given  by  the  existing  laws,  to  the  owners  of  mills  and  publio  landings;* 
the  expense  of  opening  the  said  road,  is  to  be  defrayed  bj  the  ooon^  fan 
whieh  the  road  may  lie. 


The  lej^Blature  incorporated  a  company,  under  the 
name  of  The  Cartersville  Bridge  Company,  for  the  pur- 
pose of  erecting  a  toll-bridge  acrosA  Ja^es  River,  at  or 
near  the  tobacco  warehouse  landing,  in  the  town  of  Car- 
tersville ;faj  and  by  the  19th  section  of  the  law,  they  pro- 
vided that  the  said  company  should  have  the  **  same  right 
**  and  authority  to  apply  to  the  courts  of  the  counties  of 
'<  Goochland  and  Cumberland,  for  leave  to  assure  a  road 
<*  or  roads  leading  to  the  site  proposed  for  said  bridge,  as 
<<  is  given  by  the  existing  laws,  to  the  owners  of  mills 
^<  and  public  landings/'  The  county  court  of  Goochland 
appointed  fit  persons  to  ^*  view  a  way  for  a  road  proposed 
(« to  be  opened  by  The  Cartersville  Bridge  Company, 
«•  from  the  Carter's  ferry  road  to  the  site  of  the  bridge 
^  proposed  to  be  built  by  the  said  company  across  James 
*<  River,  and  report  to  this  court  truly  and  impartially  the 
'f  conveniences  and  inconveniences  that  will  result  as  well 
<^  to  the  public  as  to  individuals,  if  such  may  be  opened.*' 

The  viewers  so  appointed  reported,  th^t  in  their  opin- 
ion, the  public  would  be  greatly  benefitted,  when  the  bridge 
is  completed,  by  opening  a  road  to  begin  one  hundred 
and  ten  yards  below  the  ferry  landing,  &c.,  and  that  Ran- 

(a)  Sesiioiit  aoto,  181S-19,  p.  114. 
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dolph  Harrison  and  Edward  Canningham,  wer©  the  only  jJ^^l 
persons  likelj  to  sustain  injury  from  opening  the  said  \^->r^^^ 

road.  CMjer«»ille 

Snnimonses  were  issued  and  dnly  served  upon  Harrison  paoj, 
and  Cunningham,  to  sliew  cause,  if  any  they  could,  why 
the  company  should  not  have  leave  to  open  a  road  accor- 
ding to  the  report  of  the  viewers ;  and  at  another  courts 
writs  of  ad  qnod  damnum  were  awarded  to  ascertain  the 
damages  which  would  be  sustained  bj  opening  the  said 
road.  The  jury  reported,  that  Harrison  would  sustain 
damage  to  the  amount  of  three  hundred  dollars;  and 
Cunningham,  to  the  amount  of  one  hundred. 

The  county  court  thereupon  made  an  order  to  this 
eflbct:  that  having  weighed  all  the  circumstances,  they 
are  of  opinion,  that  the  said  roadf  if  opened,  will  be  of 
little  utility  to  this  county,  but  of  considerable  advan- 
tage to  The  Cartersville  Bridge  Company ;  they  there- 
fore permit  the  said  road  to  be  opened,  «*  upon  the  express 
*'  condiHoUf  that  the  said  Cartersville  Bridge  Company 
**  shall  pay  to  the  said  Randolph  Harrison  and  Edward 
<<  Cunnifig^in,  the  proprietors  of  the  lofnds  through  which 
**  the  said  road  will  pasSf  the  damages  assessed  by  the  jury 
<<  as  reported  in  their  inquests^  and  the  costs  attending  the 
^*  opening  said  roadf  and  tliat  the  said  damages  and  costs 
**  shall  not  be  levied  on  the  tithables  within  this  cqumty.** 

From  which  judgment,  an  appeal  was  taken  to  the  su- 
perior court  of  Goochland,  where  it  was  affirmed. 
A  supersedeas  was  awarded  by  this  court. 
A  statement  of  facts  was  agreed  between  the  parties, 
and  made  a  part  of  the  record  by  consent,  to  the  follow-  • 
ing  effect :  that  three  fifths  of  the  capital  stock  of  the 
said  company  were  taken  up  by  subscription,  before  the 
application  made  by  the  said  company  in  this  cause  :  that 
the  bridge  proposed  is  near  to  the  main  stage  road  lead- 
ing from  the  city  of  Washington  to  the  southern  extremi- 
ty of  the  union,  and  that  the  road  now  applied  for,  will 
lead  from  the  said  stage  road  to  the  said  bridge  :  that  the 
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ferry  just  bdow  the  site  of  the  said  bridge  has  been  gen* 
erally  kept  ia  good  order :  that  a  witness  proved*  that  if 

CartertTiiie  the  ssid  bridge  shall  be  erected*  and  the  road  applied  for 
p^njl^™^  opened,  tlie  people  of  Goochland  (more  especially  those 

g,^^  residing  in  the  neighbourhood  of  the  bridge)  will  derive 
■i!!^  that  advantage  which  a  bridge  gives  over  a  ferry  ;  and  he 
believes*  that  there  is  considerable  intercourse  between  the 
people  residing  in  the  upper  end  of  Goochland  and  those 
of  the  town  of  CartersviUe.  Another  witness  deposed  to 
the  sane  effect.  It  is  also  adiHtted,  that  there  is  an  in* 
spection  of  tobacco  in  CartersvUle*  where  a  portion  of  the 
tobacco  made  in  Goochland  is  inspected  and  bought  by  the 
merchants  of  the  said  town ;  and  that  the  merchants  of 
the  said  town  frequently  purchase  the  crops  of  wheat  made 
in  Goochlandp  particularly  of  those  dealing  with  them.   . 

The  Mome^  Qeneralf  for  the  appellants. 

Stanardj  for  the  appellee. 

Judge  BoANib,  delivered  the  opinion  of  the  court,  that 
both  judgments  must  be  reversed,  and  a  judgment  ren- 
dered establishing  the  road  without  anneiLing  the  pondi* 
tion. 
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Hi^ber't  admifibtrator,  ugakM  Hatcher's   ^^ 
ekecotora.  s^^^v>*^ 


A.  pwabMCt  •  taMt  oftand  Mid  gltei  bonii  whk  B.  m  his  taMy  ftr  tb« 
purebaie  mooej,  but  never  takei  t  eoAfeyanee,  nor  fMqrs  the  neoey.  The 
vendor  does  not  lose  hit  lien  apoQ  the  knd,  bj  bftviDg  taken  personal  teeu- 
rity. 

Ib  Mfih  MM^  the  fonCy  MiyiplntoaMart  ofeqoityto  mbjeet^  land  to 
tbe  ft^BMAi  of  the  debl,befioce  Im  haa  bee%  eompeUed  to  pi^  it  hnnieir: 


Appeal  A>oro  the  soperior  coirt  of  chftncery  for  the 
Btchmond  district 

John  Curd  and  DftYid  Royster,  executors  of  Thomas 
Hateher  deceased,  filed  their  bill  in  the  court  of  chancery, 
agaim$t  John  Gkierrant  junr.  sarviving  executor  of  John 
Johnson  deceased,  Philip  Johnson  and  others  children 
and  heirs  of  the  said  John  Johnson,  Thomas  Miller  and 
John  Brown  administrators  of  Gideon  Hatcher  deceased, 
Gideon  Hatcher  and  others,  children  and  grand*children 
of  the  said  Gideon  Hatcher  deceased.  The  bill  sets  forth, 
that  a  certain  John  Johnson,  about  fifteen  or  twenty  years 
rngth  was  setoed  and  possessed  of  a  tract  of  land  in  the 
c^oimty  of  Goochland :  that  he  died  and  directed  by  his 
will  all  his  lands  to  be  sold  and  the  money  to  be  divided 
suAonii^  his  children  and  iqifctet'dd , Jtrtat  Guesrant* junr. 
Md  Waiiam  Webster  his  <K»Bcutor»r :  rt))i(C-tfa9>nd>xrcu. 
tors  so  d  the  land,  in  pursuance  of  the  directionstof  the  testa- 
tor, and  Gideon  Hatcher  bt^^ame  the  popchs:^/ and  f;avo 
m  iKmd  for  the  purchase  money,  with  Thomas  Hatcher  as 
Ms  surety :  that  no  conveyance  was  ever  made  by  the  ven* 
dors  of  the  said  land ;  so  that  a  lien  is  still  retained  by  the 
ropreaentatives  of  tlie  said  Johnson,  and  the  purchase  me- 
sey  was  never  paid  by  Gideon  Hatcher  in  his  lifetime, 
nor  by  his  representatives  since  his  decease :  that  the  es* 
tale  of  Gideon  Hatcher  is  totally  inadequate  to  the  pay- 
BMnt  of  the  purchase  money  aforesaid  5  and  they  fear  that 
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m2^  the  estate  of  their  testator  will  be  compelled  to  satisfy  the 
v^^^v-^^  debt,  without  the  interposition  of  the  court  of  chancery. 
Hrtehef's  They  therefore  pray,  that  the  land  may  be  directed  to  be 
v9,  sold  for  the  payment  of  the  purchase  money. 
ex'n.  '  •fohn  Guerrant  junr.  as  surviving  executor  of  John 
Jolinson  deceased,  filed  his  answer,  stating*  that  he  did«  in 
conjunction  with  his  co-executor,  make  sale  at  public  auc- 
tion of  one  of  the  tracts  of  land  mentioned  in  his  testa- 
tor's will :  that  Gideon  Hatcher  became  a  purchaser  of  a 
part  of  the  said  tract,  and  gave  Thomas  Hatcher  as  hissure- 
ty,  in  six  several  bonds,  payable  in  six  equal  annual  in- 
stalments': that  Gideon  Hatcher,  in  his  lifetime,  paid  off  a 
part  thereof,  for  which  he  has  full  credit  with  the  respon- 
dent ;  leaving  a  balance  due  of  £,  ,  and  no  partof  which 
has  been  since  paid  by  his  representatives  :  that  be  be- 
lieves, no  conveyance  has  been  made  to  the  said  Gideon 
Hatcher  in  his  lifetime,  or  to  his  representatives  since  his 
decease :  that  he  coincides  in  opinion  with  the  plaintiff 
that  the  said  lands  ought  to  be  sold,  and  the  money,  aria* 
ing  thereform,  applied  to  the  discharge  of  the  balanoe  dae 
upon  the  said  bonds  :  that  he  is  therefore  willing  that  a 
decree  should  be  rendered  for  the  sale  of  the  said  land^  ftc. 
The  administrators  of  Gideon  Hatcher  filed  a  genend 
demurrer,  together  with  an  answer,  to  the  bill,  in  whith 
they  alledged,  that  Thomas  and  Oideon  Hatcher  warn 
brothersrof 'wboHi'TboniM  itfts  the  elder,  and  had  miich 
thefla^geK  pojrt^  of.hi^  iMher's  estate :  that  after  the 
sale  above  mentioned,  <}ide9iv*  Hatcher  moved  on  the 
premises,  and  lived  there  untiirflns  time  of  his  death  which 
took  place  about  the  year  1807  :  that  the  appearance  of 
Gideon  Hatcher's  being  the  proprietor  of  the  said  land, 
gave  hhn  a  credit  with  the  world  :  that  in  1S04,  the  aaid 
Gideon  Hatcher  became  sheriff  of  the  county,  and  by  the 
default  of  his  deputies  in  paying  the  revenae,  a  judgment 
was  had  against  him  by  the  commonwealth,  in  the  sum  of 
,  and  an  execution  was  issued  against  the  said  land, 
which  was  taken  by  the  coroner  of  tta  county^  and  aold ; 


hot  the  sale  w»8  set  aside  for  irregularity :  that  other  ex-    ^j^ 
ecotione  were  iflsaedt  and  the  laad  several  times  adver-v^^^v^ 
tiBed  Tor  sale*  hot  at  lenffUn  after  varioiis  Impediments,  u«t«her% 

admT 

the  sale  of  the  said  land  was  forbidden«  although,  as  the  v$. 
respondents  believe,  the  executors  of  Johnson  expressly  ^vT^ 
disclaimed  any  Ken  on  the  land,  until  abont  the  time  that 
the  sale  was  forbid  :  that  in  consequence  of  these  transac- 
tions, the  commonwealth,  and  the  sureties  of  Gideon 
Batcher  as  sheriff,  are  parties  in  interest  in  this  case,  and 
should  be  made  parties  to  this  suit :  that  the  respondents 
belieTe,  that  they  have  fally  administered  all  the  persond 
assets  of  the  said  Gideon  Hatcher^  which  ever  came  to 
hand,  &c. 

Decrees  ntri  were  duly  execnied  upon  the  defendants 
who  had  not  answered. 

Some  years  after  this  suit,  actions  at  law  were  brought 
OB  live  of  the  bonds  above-mentioned,  and  judgments  re- 
covered against  the  executors  of  Thomas  Hatcher  de- 
ceased. 

The  chancellor  made  an  interlocutory  decree,  that  an 
account  should  be  taken,  before  a  commissioner  of  the 
eourt,  of  the  administration  of  Gnleon  Hatcher^  estate. 
Vbe  commissioner  reported,  that  the  assets  in  the  hands 
of  the  administrators,  amounted  to  K  268  97  cents,  and 
that  there  are  unsatisfied  judgments  to  a  much  larger 
amount,  against  the  said  estate.  Whereupon,  the  chancel- 
lor decreed,  that  unless  the  defendants  claiming  under 
Gideon  Hatcher,  shall,  within  six  months  from  the  dite 
of  the  decree,  pay  to  the  plalntifb  i  1930  95  cents,  with 
interest  &c.,  the  said  defendants  claiming  under  the  said 
GMeon  Hatcher,  shall  be  forever  barred  of  their  equity 
of  redemption  in  the  said  land ;  and  the  marshal  of  the 
oourt  is  directed  to  make  sale  thereof  for  ready  money,  kc» 

Frooi  this  decree,  an  appeal. was  taken  to  this  court 

The  case  was  argued  by  Vpshmr,  for  the  appellant,  and 
IFicfcAooi>  for  the  appellee. 
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Mmi  ^^^  ^^^  appellant  it  was  said :  Ist  That  it  was  it 
\^-st^  general  tnie*  that  where  a  Tendor  netains  Um  legal  tltk% 
Hatfiher*k  he  has  a  lien  upon  the  land  seld.  Butt  this  lien  nay  be 
't?  waived  by  various  acts*  indicating  tbe  intentfan  of  the 
^^"^  parties,  that  it  sbouM  no  longrr  exist.  Taking  bond  and 
security  is  strong  evidence  that  the  vendor  did  not  rely 
upon  his  lien ;  and  when  a  great  length  of  time  is  satfered 
to  elapse,  without  the  assertion  of  a  title  on  the  part  of 
tbe  vendor*  coupled  with  unintermpled  possession  by  the 
vendor*  there  is  no  room  to  doubt  that  the  vendor  baa 
waived  bis  lien.  In  this  case*  all  these  circnnwtanees  are 
found.  More  than  twenty  years  huve  elapsed  since  the 
sale  was  made  to  Gideon  Hatcher.  He  has  been  in  pos- 
session from  that  tine  ontil  tbe  sale  under  tiie  eomnon- 
wealth^B  execution,  when  we  first  bear  of  a  claim  by  the 
executors  of  Johnson.  During  all  this  period,  he  was  suf- 
fered to  remain  tbe  ostensible  proprietor  of  tbe  land  and 
to  obtain  a  credit  with  tbe  world,  on  that  soppositioB. 
By  analogy  to  the  case  of  mortgages,  the  equity  of  re* 
demption  would  be  barred  by  twenty  years  without  any 
attempt  to  foreclose.(^aJ  If  an  w^tmd  mortgagee  standing 
by,  loses  bis  right,  how  much  stronger  is  this  case,  whara 
Johnson  had  only  an  ffuttoMe  awntgage?  £•  Tbecaofr. 
monwealth  ought  to  be  made  a  party.  She  is  a  creditor, 
and  ought  not  to  lose  her  rigjits  by  the  condtict  of  the  ex« 
ecutors  of  the  appHlee,  in  softring  an  oAce  judgment  to 
go  against  them,  without  defence.  3.  The  decree  ought 
not  to  have  given  relief  beyond  the  penalty  of  the  bonds* 
4.  There  is  no  proof  thit  tbe  bonds  were  executed  for  ttaa 
purchase  money. 

On  tbe  part  of  tbe  appellees,  it  was  said  tbaft  a  surety 
stands  in  tbe  place  of  the  creditor,  when  he  has  paM  mo^ 
ney  for  his  principal  \(h)  and  by  a  well  known  role  of 
equity,  be  may  guard  bimoelf  agafaist  a  future  oNBcfaie^ 

(a)  9  Bro.  Pari.  Caii%  116.  Udj  Uneaboraqsh't  cue.  Ttflor  «t.  Col^ 
1  AniB.  351. 

(6)  %  UU,  185.  Eppes  Mid  at.  vt.  Bttdolph. 
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kj  throwing  the  burthen  at  once  on  thmt  fund  where  it 
must  nUinuitely  fall.    If  the  executors  of  Johnson  bad 
a  claim  upon  the  land,  and  if  the  executors  of  T.  Hatcher  Hatebei'i 
would  have  had  the  same  lien  upon  paj^ing  the  purchase      «•. 
money*  a  court  of  equity  will  subject  the  land  in  the  first  ^^^^ 
instance,  and  thus  prevent  a  circuity  of  action.    As  to 
the  lapse  of  time  affording  a  presumption  that  the  lien  was 
abandoned,  this  presumption  may  he  rebutted  by  circum- 
stances ;  and  the  partial  payments  by  Gideon  Hatcherf 
from  time  to  time,  are  amply  sufficient  to  produce  this  ef- 
fect.   No  evil  has  resulted  to  Gideon  Hatcher  by  the  ap- 
pellees suffering  judgments  by  default ;  since  tbey  had  not 
paid  the  money,  and  judgments  must  inevitably  have  been 
obtained,  if  tbey  had  defended  the  suit    The  executors 
of  Johnson  asserted  their  claim  as  soon  as  it  could  be 
done,  by  forbidding  the  sale  under  the  commonwealth's 
execution.    There  was  no  necessity  for  making  the  com- 
monwealth a  party,  as  there  is  no  evidence  of  her  claim, 
except  the  assertion  of  the  appellant,  which,  being  new 
matter,  requires  other  proof.    The  claim  of  the  appellees 
being  prior  in  point  of  time  to  that  of  the  commonwealth, 
ought  to  be  first  satisfied ;  and  then,  if  any  surplus  should 
remain,  the  commonwealth  may  obtain  satisfaction,  ac- 
cording to  the  title  which  she  may  establish. 

Judgments  have  been  already  obtained  against  the  ap« 
pellees,  and  the  appellants  ouglit  unquestionably  to  in- 
demnify their  innocent  sureties,  although  those  judgments 
may  exceed  the  penalty  of  the  bonds. 

I^pskur,  replied. 

Jodge  BmooKB,*  delivered  the  opinion  of  the  court, 
^at  the  decree  of  the  chancellor  should  be  affirmed. 


t  WM  akMot  ftwiMiipoiitioa 

Voou  I.  • 
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March.         McKim  against  Moody  and  otiieri^ 


Where  bind  Ima  been  reoorered  id  ejectment,  and  die  defendant  goea  mto  ehan- 
eery,  to  obtain  eompenaatioD  for  fanprorements,  be  vill  not  sueceed  if  h^ 
had  notiee  of  the  pUuntiff's  title  at  the  time  of  making  the  improvements. 


This  was  an  appeal  from  the  court  of  chancery  for 
the  Riclimond  district,  in  which  court  William  McRiin 
filed  his  bill  setting  forth  the  following  case :  that  an 
ejectment  had  been  brought  and  a  judgment  obtained 
against  himi  by  John  Moody  and  Martha  his  wife,  John 
Matthews  and  Sarah  his  wife,  and  others,  which  said 
female  plaintiffs  are  the  next  heirs  of  Anne  Moody  de-* 
ceased,  who  was  devisee  of  James  Swinton  decease4l: 
that  the  subject  of  the  said  suit,  was  a  lot  in  tlie  city  of 
Richmond  known  by  the  number  (644,)  which  was  one 
of  those  known  by  the  appellation  of  stray  lots,  under 
which  denomination  are  included  all  the  lots  drawn  as 
prizes  in  Byrd's  lottery,  for  which  the  tickets  have  not 
been  discovered :  that  the  only  title  set  up  by  the  lessors 
of  the  plaintiff*  was  an  adverse  possession  of  James  Swin- 
ton for  twenty  years,  without  interruption,  and  prior  to 
the  occupancy  of  the  complainant ;  and  on  that  ground 
alone  the  jury  found  for  the  plaintiff*:  that  the  complain- 
ant does  not  impeach  the  propriety  of  the  verdict,  but 
that  there  was  no  sufficient  evidence  proving  that  the  said 
Swinton  had  ever  enclosed  the  said  lot ;  on  the  contrary 
it  was  proved,  that  It  was  a  thoroughfare  for  waggons,  &c. 
which  had  made  a  road  through  it  about  the  year  1799  or 
1800  :  that,  ^hen  the  complainant  came  to  the  possession 
of  it,  it  was  unenclosed,  and  had  been  so  for  a  long  time 
before,  and  as  he  believed,  unclaimed  by  any  person  :  that 
it  never  was  entered  upon  the  books  of  the  commissionero 
of  the  revenue,  either  in  the  name  of  the  said  Swinton,  or 
of  any  person  claiming  under  him :  that  the  complainant 
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took  possession  with  the  knowledge  or  the  said  Swinton,     '*^ 
who  asserted  no  claim  to  it*  and  made  no  opposition  :  that  s^^n^s^ 
be  contracted  with  the  late  William  Nelson*  the  agent  of   McKim 
Charles  Carter  the  surviving  trustee  of  William  B^rrdyMoodjaod 
for  the  purchase  of  the  legal  tide,  hut  subject  to  the  ticket,    **^*"- 
if  it  sliould  appear :  that  helieving  it  improbable,  after 
the  lapse  of  so  many  years,  that  the  ticket  would  ever 
appear,  the  complainant  commenced  and  completed  ex- 
pensive improvements  on  the  said  lot :  that  no  permanent 
improvements  had  been  made  by  him  before  this  time : 
that  during  all  this  time,  there  was  no  intimation  made 
to  him  of  a  claim  on  the  part  of  the  representatives  of 
tlie  said  Swinton,  nor  was  such  claim  ever  made  until 
after  his  improvements  had  been  completed,  a  part  of  the 
lot  which  had  been  also  expensively  improved,  had  been 
disposed  of,  and  real  estate  in  the  said  city  had  greatly 
risen  in  value :  that  by  the  death  of  Charles  Carter  the 
agency  of  William  Nelson  ceased,  and  the  complainant 
was  prevented  from  obtaining  a  conveyance  of  the  legal 
title ;  he,  therefore,  prays  that  the  judgment  may  be  in- 
Joined,  until  an  account  can  be  taken  of  the  value  of  the  im- 
provements on  the  griHind  recovered,  and  of  the  mesne 
profits  thereof:  that  he  may  have  a  decree  for  any  ba- 
lance of  the  said  account,  which  may  he  in  his  favor : 
that  in  default  of  payment  thereof  by  a  short  day,  the  said 
piece  of  ground  may  be  decreed  to  be  sold,  and  out  of  the 
proceeds  of  the  said  sale,  payment  may  be  made  to  the    . 
complainant  as  aforesaid. 

An  agreement,  signed  by  William  Nelson,  jun.,  was 
filed  with  the  bill,  by  which  the  said  Nelson,  as  agent  for 
Charles  Carter,  trustee  of  William  Byrd,  acknowledges 
that  he  has  sold  to  William  McRim  the  legal  title  to  lot 
644,  which  is  in  the  said  trustee,  but  not  the  right  of  the 
holder  of  the  ticket;  and  that  the  said  McRim  is  to  pay 
JS400  on  the  IsC  of  July,  1806,  uhen  the  title  is  to  be 
conveyed  accordingly.  The  agreement  is  dated  May 
50th,  1805. 


^*  Court  of  JlppeaU  of  Virginia: 

Ma^        An  injunction  was  awarded. 

s^^No^^      TliQ  defendants  filed  their  answer,  denying  that  the  lot 
MeKim    in  question  was  a  stray  lot ;  but,  on  the  contrary,  that  they 

Moody  ftnd  believed  that  James  Swinton,  under  whom  they  claim  title^ 
was  the  owner  of  the  ticltet  which  drew  the  said  lot  in 
Byrd's  lottery*  and  that  the  said  ticket  has  been  lost  or 
destn>yed.  They  admit,  that  in  their  suit  at  law,  they 
relied  on  an  adverse  possession  of  more  than  twenty 
years :  that  there  was  the  most  abundant  evidence^  that 
Swinton  had  enclosed  the  Iot»  and  kept  it  enclosed  for 
many  years ;  and  that  if  he  did  not  keep  the  whole  lot  en- 
closed, he  did  a  considerable  part  of  it,  until  the  day  of 
his  death.  They  deny^  that  the  whole  lot  was  unenclosed 
in  1799  or  1800,  when  the  complainant  states  that  he  took 
possession  of  it;  that  Swinton  paid  taxes  for  the  lot;  and 
that  the  question  of  title  is  now  definitively  settled  by  the 
judgment  at  law :  that  they  believe,  that  Swinton  ^f  this 
lot  to  the  complainant  for  a  particular  purpose ;  and  he 
continued  to  hold  it  after  Swinton's  death,  and  during  the 
minority  of  his  friendless  daughter :  that  Swintcm  con- 
firms this  suggestion  in  bis  last  will,  and  says,  that  the 
purpose  being  answered,  the  complainant  was  his  linant 
at  will :  tliat  the  contract  with  Nelson  opposes  no  obstacte 
to  the  pretensions  of  the  defendants  :  that  Carter's  title 
was  nothing  more  than  the  mere  naked  legal  title,  held 
for  the  person  who  had  drawn  the  lot  as  a  priaie  in  the  lot- 
tery,  and  can  avail  nothing  in  favor  of  the  complainant^ 
who  has  never  obtained  even  that  naked  legal  title,  and 
does  not  pretend  that  he  has  ever  paid  one  cent  for  it :  that 
the  complainant  well  knew,  that  the  equitable  title  was  out- 
standing in  the  holder  of  the  ticket ;  and  does  not  pre- 
tend that  he  ever  was  the  owner  of  the  fortunate  ticket : 
that  it  is  not  true,  that  the  improvements  or  any  part  of 
them  were  made  by  the  complainant,  without  information 
of  a  claim  to  the  lot  on  the  part  of  Swinton's  represen- 
tatives :  that  the  only  cjise,  in  which  the  improver  of  pro- 
perty not  his  own  is  entitled  to  compensation  for  improve- 
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mentSf  ia,  where  be  has  probable  grounds  at  least  to  be- 
lieve that  be  is  improTing  his  own  property,  and  is  igno-  ^ 
rant,  at  the  time  of  making  the  improvements,  of  there    MtKim 
being  a  better  title  in  any  other  person  ;  which  was  not  11001I7  mi 
the  case  with  the  complainant.    They,  thereforci  pray  a    ^^^'^ 
dissolution  of  the  injunction. 

Many  depositions  were  taken  on  both  sides,  which  go 
to  establish  or  disprove  the  fact  that  McKim  had  notice  of 
Swinton's  title,  at  the  time  lie  put  the  improvemeBts  cm  the 
lot.  There  Is  some  difference  among  the  witnesses  on  the 
points,  whether  the  lot  was  partially  or  entirely  enclosed 
by  Swinton  ;  how  long  that  enclosure  was  kept  up,  &c.  It 
is  presumed,  from  the  event  of  the  cause,  that  these  ques- 
tions of  fact  were  decided  in  favor  of  the  appellees ;  and 
that  it  was  considered  that  Swinton  had  an  adverse  pos- 
session of  twenty  years^  of  which  title  McKim  had  no- 
tice. 

The  chancellor  dissolved  the  injunction ;  and  an  appeal 
was  taken  to  this  court 

M\ekda$  contended,  on  the  part  of  the  appellant,  that 
tfte  lot  was  vacant  when  McKim  took  possession,  and 
ttiat  he  fortified  his  right  by  purchasing  the  title  of  By  rd's 
representatives :  that  McKim  should  be  allowed  compen- 
sation on  two  grounds :  1.  That  he  had  every  reason  to 
beliove  that  his  title  was  the  best  in  existence.  £•  That 
there  was  gross  negligence  in  Swinton,  if  not  fraud,  in 
suffisring  McKim  to  proceed  with  his  improvements,  with- 
out giving  notice  of  his  claim  to  the  lot :  that  the  case  of 
ScfutkaU  and  McKeamdyC^J  was  a  complete  authority  on 
ibis  point :  indeed,  this  case  is  stronger,  because  McKim 
had  purchased  the  legal  title  whereas  Southall  had  only  an 
equitable  claim :  that  Nelson  was  invested  with  full  autho- 
rity from  the  surviving  trustee  to  dispose  of  the  property ; 

(o)  I  Wftih.  386. 
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j^^:     and  the  contract  with  bim  gave  McKim  a  right  to  rail  for 
v.^v'^  the  legal  title,  whicby  in  equity,  is  e(|uivalent  to  the  legal 
McKin    title  itself:  that  the  evidence  proved,  that  S^^inton  and 
Mood/ and  those  deriving  under  bim,  had  lain  by  and   permitted 
oOiers.    JMcKimto  Complete  his  improvements,  without  giving  no- 
tice of  their  claim,  and  thereby  bad  given  McKim  a  right 
to  compensation  for  his  improvements.(^fr^ 

8.  Taylor  and  the  Momey  General,  for  the  appellees, 
said,  that  it  miglit  be  admitted  that  McKim  really  believed 
be  had  the  best  title  to  the  lot,  and  yet  it  would  not  give 
him  a  right  to  compensation  for  the  improvements.  Ue 
must  have  had  good  grounds  for  that  belief,  and  there 
must  have  been  gross  negligence  or  fraud  in  the  appellees, 
in  not  asserting  their  right.  With  regard  to  the  grounds 
upon  which  McKim  believed  himself  to  have  the  best  title, 
the  evidence  abundantly  proves,  that  he  weH  knew  the  lot 
bad  been  occupied  by  Swinton  for  above  twenty  years. 
The  contract  with  Nelson  was  made  without  any  authori- 
ty ;  and  if  it  had  been,  McKim  had  never  entitled  him- 
self to  demand  a  conveyance,  as  it  is  not  pi*etended  that 
he  had  ever  paid  one  cent  under  that  contract.  As  to  the 
fraudulent  silence  of  Swinton  or  bis  representatives,  it  is 
disproved  by  the  facts  in  the  cause.  Swinton  died  in  1 799, 
and  his  heir,  an  infant  daughter,  left  the  country  im- 
mediately. The  case  of  SouthaU  and  McKeand  is  not  at 
all  like  the  present.  SoiUhall  was  guilty  of  negligence  in 
not  bringing  his  suit  for  a  number  of  years.  It  was  sup- 
posed that  he  had  abandoned  his  claim.  Here,  there  was 
no  reason  for  such  a  supposition.  McKeand  too  bad  the 
legal  title ;  in  this  case,  McKim  was  a  mere  trespasser 
from  the  beginning.  Nelson  had  no  authority  to  make 
any  conveyance ;  except  to  fortunate  adventurers.  A 
possession  of  twenty  years  is  sufficient  to  give  a  title  in 
ejectment    Indeed,  Lord  Mansfield  has  said  that  twenty 

(b)  Sngd.  law  of  veadan,  p.  5S2. 
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years  pmitessioii  It  ssflkient  to  Tound  a  ptrmimptioii  nf  a  fre     '  "^ 
9imyie.Ce J  IfoM  conscious  of  the  defect  in  his  title  applies  v^-v^ 
to  equity  for  relief,  bis  application  will  be  rejeded.(^dj    M«Kim 
Whetlier  McKim  knew  of  tbe  title  of  Swinton  or  M^fuJSfmA 
be  well  knew  that  he  hlmAelf  had  neither  the  k^l  nor    ^'^'*^' 
eqnttaUe  title,  and  this  would  be  suBcient  to  deprive  him 
of  all  claims  upon  a  court  of  e^ity.f  e^    If  tlie  appel- 
lant should  succeed  in  tliis  case^  then  any  man  may 
take  possession  of  real  property ,  not  in  the  actual  occu- 
pancy of  the  rightful  owner,  particularty  tbe  property  of 
infants  and  non-residents,  and  improve  to  any  extent ;  and 
tliereby  acquire  real  security  for  tbe  value  of  the  improve- 
nuents.    Such  a  principle  can  never  be  sanctioned  by  a 
court  of  equity. 

JF.  'Haijy  junr.  for  the  appellantf  in  reply.  The  ap- 
pellees havin(»;  succeeded  in  a  court  or  law,  their  posses- 
sion of  the  legal  title  cannot  now  be  disputed  ;  but,  this 
concession  does  not  affect  tlie  claim  of  the  appellant  to 
compensation  for  improvements.  The  pnnctp/e,  on  which  * 
the  relief  claimed  is  given,  extends  as  well  to  a  It  gal  as  to 
an  equitable  title.  In  fact»  the  cases  in  which  it  has  been 
j^iven,  presuppose  an  eviction  of  tbo  possessor  by  a  legal 
title.  This  principle  is  acted  upon  in  every  case  where 
relief  is  granted  against  a  judgment  obtained  at  law,  u|iQn 
equitable  circumstances  of  which  the  party  could  not 
avail  himself,  and  which  make  it  unconscientious  in  his 
adversary  to  hold  his  legal  advantage. ' 

The  principle^  upon  whicfi  relief  is  granted  in  a  case 
like  the  present,  wjraud.  Tbe  rule  is  borrowed  from  the 
civil  Hvi.CjJ  Courts  of  equity*  adopting  the  principle, 
view  the  conduct  of  a  man  who  recovers  the  property  in 
a  court  of  law,  and  with  it  tbe  improvements*  and  who 
claioM  to  hold  them  without  compensation  to  the  former 

(e\  Cowp.  595»  Den  vt,  Benmrd. 
\d)  Sudg  p.  526. 

(«)  Johnton*t  reporU  ASQ,  Jftekson  ti».  Seymoar. 

(/)Iiiflt.  nb.9.  Ht.  1,^30.  Divert  Book  6, tk  I,  7,  SS.  Book  41,  lit.t, 
7.  IS. 
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^^  poMesaor,  as  unconscionable  and  Traudulent  |  more  espe- 
\,^^>r>^^  daily*  where  the  iroprovementsy  as  in  this  case,  are  lading 
MeKin  benefits  to  the  inheritance.  They,  therefore,  interpose  in 
Moody  and  favor  of  a  bonajide  possessor,  and  will  not  permit  the  per- 
^'^^^  son  who  has  recovered,  to  hold  the  estate,  without  com* 
pensation  to  him.  It  is  a  case  to  which  the  maxim  forci- 
bly applies,  <*  nemo  locupUtari  debet  aliena  jaetura.^*  Pe* 
tenon  vs.  WckmanffgJ  and  Bdlin  vs.  Battaly^ChJ  are  il- 
lustrations of  these  princi|des  and  cases  in  which  relief 
was  given  against  the  legal  title.  As  to  the  objection 
that  the  appellant  knew,  at  the  time  he  entered,  that  he 
had  no  title,  the  answer  is,  that  his  title  was  hunest  as  te 
the  appellees.  If  their  title  was  kgalf  it  was  a  dormant 
one.  It  appeal's,  that  Swinton's  neighbours  were  unac- 
quainted with  it;  and  the  appellant,  upon  the  proofs,  was 
equally  ignorant  of  it.  In  reference  to  the  owner  of  the 
ticket,  he  claimed  to  hold  in  subordination  to  his  title,  and 
became  a  trustee  for  him  by  his  very  contract  with  Nel- 
son ;  and  if  it  was  dishonest  in  the  appellant  to  purchase 
the  legal  title,  it  was  equally  dishonest  in  the  trustee  to 
sell  it ;  a  charge,  which  implicates  very  many  individuals 
who  hold  their  property,  which  they  have  expensively  im- 
proved, by  the  same  title.  The  omission  to  proceed  upon 
the  contract  with  Nelson,  is  explained  by  the  death  of 
Mr.  Carter,  the  trustee. 

Another  title  of  the  appellant  to  relief  is,  that  the  ap- 
pellees stood  by  and  permitted  him  to  make  his  improve- 
ments, without  making  known  their  claim.  It  is  proved, 
that  they  had  knowledge  of  his  proceedings,  by  the  will 
of  Swinton.  The  case  of  Savage  vs.  Foster f(i J  shews, 
that  a  person  who  stands  by  without  making  known  bis 
claim,  acts  fraudulently ;  and  the  privileges  of  infoncy 
and  coverture  are  given  for  the  protection  of  the  parties, 
not  to  enable  them  to  defraud  others.    As  to  the  objection 

Gr)  Cited  1,  Cb.  Rep.  5,  and  in  laUi  Vm.  Abr.  tit  porcluser  L  piM  I, 
\i)  9  Mod.  37. 


odien. 
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that  the  parties  have  a  legal  right  which  cannot  be  loet,     i^ 
Vkt  am  equitable  one,  by  the  omission  to  assert  tt^  it  has  \^^>rs^ 
no  application  to  the  case.    The  appellant  seeks  not  to   MeKim 
deprive  them  of  their  estatet  as  to  which  alone  the  maxim  moo^  aod 
applies ;  but*  claims  compensation  for  an  injury  sustained 
in  consequence  of  their  fraudulent  conduct. 

The  case  from  Johnson,  cited  by  Mr.  Taylor,  depended 
upon  the  proTisioiis  of  a  statute  of  New-Tork,  and  can 
have  no  application.  It  is  open  to  the  further  observation^ 
that  the  Improvements  were  made  after  a  grant  had  issued 
to  another,  which,  being  a  recorded  title,  was  notice.* 

Judge  RoAHE,  delivered  the  opinion  of  the  court,  that 
the  decree  of  the  chancellor  should  be  affirmed.* 

*  Judge  Coalter  absent. 


Allen  against  Winston's  administrator.       >•«• 


Mareb. 


iVhere  land  is  sold  at  public  anction,  and  a  duTd  peno«  makes  a  deelaralion 
in  the  hearing  of  the  vendor  and  the  bidden,  that  he  isagent  for  persons  having 
is  elaim  to  part  of  the  land,  but  that  an  agreement  has  been  made  between 
him  and  the  vendor,  by  which  the  purchaser  shall  not  be  injured  by  the 
conflioting  claims,  and  the  vendor  remains  silent,  he  shaU  be  bound  by 
sneh  deebiratJon. 


Appeal  from  the  superior  court  of  chancery,  for  the 
Richmond  district. 

William  A.  Allen  presented  a  bill  to  the  chancellor,  in 
▼acaliony  praying  an  injunction  to  a  judgment,  which 
Edfldund  Winston  administrator,  with  the  will  annexed  of 
Edmund  Winston  deceased,  had  obtained  against  him,  on 

Vox.  I.  9 


66  Court  of  JippeaU  of  Virgima. 

M^    a  *oiid  giveu  by  the  complainant  for  a  tract  of  land  which 

v^.->^>^  he  had  purchased,  at  pablic  sale»  and  which  was  directed 

Allen     to  be  sold,  by  the  will  of  the  said  Edoiund  Winston  de- 
ft. 
Winsum'k  ceased.    He  also  prayed  an  injunction  to  stay  the  pro- 

^'°'^'     ceedings  in  a  suit  brought  on  another  bond,  given  for  the 
same  consideration,  on  which  judgment  had  not  been  y^ 
obtained.    The  material  facts  set  forth  in  the  bill»  were 
tliese :  that  Edmund  Winstonf  the  defendant,  advertised 
for  sale,  at  public  auction,  certain  tracts  of  land  in  Buck- 
ingham county,  being  part  of  the  estate  oK- his  testator, 
whirl)  sale  was  authorised  by  his  will :  that  it  was  under- 
stood, that  a  fee  simple  title,  with  general  warranty,  was 
to  be  conveyed :  that  un  the  day  of  sale,  some  doubts 
were  expressed  with  regard  to  the  title  of  the  testator, 
a  claim  having  been  set  up  by  the  heirs  of  one  Elizabeth 
Hudson :  that  Edward  Bouker,  the  attorney  at  law  for 
the  heirs  of  the  said  Elizabeth,  publicly  proclaimed,  that 
be  had  been  employed  to  prosecute  a  suit  for  the  land  in 
question :   that  as  soon  as  the  requisite  papers  could 
be  obtained,  the  suit  would  be  instituted ;   but,  that  no 
purchaser  could  be  affected  by  his  clients'  claim,  as  they 
had  authorised  him  to  state,  that  in  case  of  the  reco- 
very of  the  land,  they  would  be  willing  to  receive  the 
purchase  money,  and  that  it  was  immaterial  to  the  pur- 
chaser to  whom  that  was  paid  :  that  upon  this,  the  com- 
plainant became  the  purchaser  of  one  of  the  aforesaid 
tracts  of  land,  containing  £24  acres  at  S  IS  05  per  acre, 
for  which  he  gave  his  bonds  according  to  the  terms  of 
sale,  believing  that  whoever  received  his  money  would 
convey  to  him  an  indefeasible  title :  that  Edmund  Win- 
ston delivered  to  him  a  deed,  which  he  has  since  been  ad- 
vised by  counsel  is  insufficient,  and  which  he  believes  was 
written  to  defraud  him  :  that  in  consequence  of  this  opin- 
ion, the  complainant  has  4iot  had  the  said  deed  recorded  : 
that  judgment  has  been  obtained  on  one  of  the  aforesaid 
bonds^  and  a  suit  instituted  on  the  other :  that  the  heirs  of 
the  said  Hudson,  have  breiight  a  suit  in  the  county  court 
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of  Backingham  against  him»  the  said  E.  Winston  and    ^"^ 
others,  to  recover  the  land  aforesaid,  which  suit  is  still  v^'-v^^ 
•depending :  Be  therefore  prays  an  injunction  to  stay  the     Alien 
proceedings  in  the  said  suits,  until  the  suit  aforesaid  in  ^^muon'b 
Buckingham  shall  bo  decided,  and  he  can   determine  to    *^^^*^' 
whom  he  is  to  pay  the  price  agreed  to  be  given  for  the 
land. 

Upon  this  bill,  an  injunction  was  awarded. 

The  answer  of  Edmund  Winston,  administrator  with 
the  will  annexed  of  Edmund  Winston  deceased,  admits 
the  sale  as  stated  in  the  bill  :  that  the  complainant  became 
the  purchaser  of  the  quantity  of  land  in  the  bill  stated, 
and  that  he  executed  his  bonds  for  the  purchase  money. 
He  denies,  that  it  was  understood  at  the  sale,  that  a  fee 
simple  title,  with  general  warranty,  was  to  be  made  to  the 
purchaser ;  on  the  contrary,  it  was  clearly  understood, 
that  the  defendant  would  not  make  himself  responsible  fur 
the  title,  and  would  convey  only  such  as  was  vested  in  him 
bj  the  will.  He  does  not  admit,  that  when  the  plaintiff 
executed  his  bonds  aforesaid,  he  did  it  under  the  belief, 
that  whosoever  received  his  money  would  convey  to  him 
an  indefeasible  title ;  and  he  expressly  denies,  that  he  in- 
tended or  practised  any  fraud  on  the  plaintiff,  in  executing 
to  biro  a  deed  for  the  land  he  had  purchased.  He  asserts 
that  the  deed  was  strictly  in  pursuance  of  the  terms  of 
sale,  distinctly  announced  at  the  time,  and  well  understood, 
as  be  believes,  by  all  the  purchasers  :  that  having  heard 
in  his  father's  lifetime  of  a  daim  set  up  by  the  heirs  of 
E.  Hudson,  to  some  part  of  the  said  land,  he  resolved  to 
make  the  sale  in  such  manner  as  to  guard  against  any  res- 
ponsibility for  the  title.  He,  therefore,  on  the  day  of  sale, 
after  the  company  had  assembled,  mentioned  publicly  that 
he  had  heard  of  the  claim  aforesaid :  that  he  referred  the 
people  to  Mr.  Edward  Booker  (a  lawyer,  then  present, 
who  had  been  employed  to  prosecute  the  claim  of  the 
Hudsons,)  for  information  :  that  Mr.  Booker  addressed 
the  people  publicly  on  the  subject  j  told  them  that  he  had 
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been  employed  to  prosecate  the  claim  ;  that  he  was  to  bar^ 
one  half  of  the  land  be  could  recover ;  that  those  disposed 
to  purchase  mi^t  go  on  to  buy,  notwithstanding  his 
claim^  and  if  it  was  afterwards  found  to  be  good,  they 
might  pay  him  the  purchase  money  :  that  the  defendant 
did  not  assent  in  any  manner  to  this  proposition^  but  on 
the  contrary  mentioned  to  several  who  were  desirous  to 
purchase,  and  he  thinks  to  the  plaintiff  among  the  rest^ 
that  the  declaration  of  Mr.  Booker  was  calculated  to  lead 
them  into  an  error,  fort  that  he  would  not  consent  to  their 
paying  the  purchase  money  to  Mr.  Booker  in  any  event : 
that  he  would  sell  such  title  only  as  he  had  a  right  to  seUf 
under  his  father's  will,  and  would  be  responsible  for  none 
other :  that  the  defendant,  after  Mr.  Booker's  address, 
and  before  the  comAaencement  of  the  sale,  caused  it  to' be 
proclaimed  by  the  cry^r,  that  he  sold  only  such  title  as 
was  vested  in  him  by  the  will :  that  ho  believes  that  this 
declaration  caused  the  land  to  sell  much  low^r  than  it 
otherwise  would  have  done.  After  the  sale  was  over,  a 
deed  was  executed  to  the  plaintiff  in  strict  pursuance  of 
the  terms  of  sale,  who  made  no  objection  to  it,  although 
it  was  distinctly  read  over  to  him,  and  he  read  it  himself  9 
and  executed  his  bonds  with  the  said  Edward  Booker,  as 
his  surety,  for  the  purchase  money :  and  as  a  further 
security,  gave  a  deed  of  trust  on  the  land  itself.  The 
def<bndant  says  further,  that  he  does  not  believe  the  claim 
of  the  heirs  of  E.  Hudson  can  he  supported,  and  be  sus- 
pects that  the  suit  in  their  name  has  been  probably  brought 
at  the  instance  of  the  plaintiff  and  other  purchasers  at 
the  sale  aforesaid,  to  enable  them  to  delay  the  payment 
of  the  purchase  money. 

The  plaintiff  replied  generally. 

Many  affidavits  were  taken  on  both  sides,  which  go  to 
establish  the  facts  of  Booker's  declaration  ;  of  Winston's 
silence ;  of  the  proclamation  made  by  the  cryer  that  Win- 
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ston  would  not  be  responsible  for  any  thing  more  than  the    ^^ 
title  wbicb  be  derived  from  bis  father ;  of  the  price  of  y^^>r^ 
the  IiuhI  being  enbanced  by  Booker's  proclamation.    One     AHm 
"  witness  stalest  that  be  did  not  bear  the  proclamation  made  w\mtaa*» 
by  the  cryer.  '^"'''' 

On  motioOf  the  chancellor  dissolved  the  injunction. 

A  petition  for  an  appeal^  was  presented  to  a  judge  of 
this  court,  and  granted. 

Ltighf  for  the  appellant,  contended,  tliat  Winston  gave 
Us  assent  to  Booker's  declaration  that  the  land  might  be 
Bold,  and  that  the  Hudsons  would  be  content  to  receive 
the  proportion  whtcb  might  fall  to  tiiem,  when  their  claim 
shoald  be  a^usted.  Under  such  circumstances,  silence 
was  equivalent  to  express  ossmL  It  was  the  duty  of 
Winston  to  have  contradicted  Booker's  declaration,  if  he 
did  not  mean  to  aanction  it  But,  by  remaining  silent  he 
led  the  purchasers  into  an  error,  and  encouraged  them  to 
bid  their  money  under  a  false  expectation.  That  such 
was  the  effect,  is  proved  by  several  aflftdavits,  which  de- 
clare that  thftland  was  enbanced  in  price,  by  the  idea  that 
the  purchaser  might  pay  his  money  either  to  Hudson  or 
Winston,  as  their  rights  might  be  thereafter  adjusted. 
But,  the  case  does  not  rest  merely  on  the  silence  of  Win- 
ston. He  expresslf  recognised  tbe  declarations  of  Booker, 
by  referring  to  him  on  the  day  of  sale,  to  give  the  people' 
inloroiation  of  tbe  state  of  tbe  adverse  claim.  When, 
therefore,  Booker  made  the  statement  in  question,  and 
Winston  remained  silent,  what  were  tbe  people  to 
cottclude,  but  that  Winston  assented  to  his  statements? 
It  is  not  consistent  with  natural  equityt  that  Winston 
sboMid  rec^ve  the  whole  purchase  money^  when  the  title 
to  a  part  of  tbe  land  was  in  di^pote^ 

JohnsoHf  for  tbe  appellee.  Winston  did  not  acquiesce 
in  the  statements  of  Booker,  but  told  many  people  that 
Booker  had  no  authority  to  say  any  thing  about  the  ap- 
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mJ^  propriation  of  the  purcbase  money.  Indeed,  he  pnbKdj 
v^^v^i^/  contradicted  it  by  making  the  cryer  announce,  that  he 
Allen  would  only  be  responsible  for  the  title  which  he  held  un* 
Winston's  der  his  father's  will.  Booker  was  Winston's  advenariff  ^ 
not  his  agent.  He  ought  not,  therefore,  to  be  considered 
as  adopting  the  assertions  of  Bo<iker«  by  mere  nlence ; 
even  if  he  had  not  expressly  contradicted  them  by  the  pro* 
clamation  of  the  cryer.  But,  the  subsequent  conduct  of 
the  appellant  places  this  subject  beyond  doubt.  He  gave 
an  unconditional  bond,  and  received  a  deed  without  a  gen- 
eral warranty  :  that  an  executor  or  administrator  is  not 
bound  to  give  a  general  warranty,  is  proved  by  a  case  in 
3  Vez.  jr.faj  and  by  St/me  vs.  John$on.(hJ  The  doc- 
trine of  failure  of  consideration  does  not  apply  to  the  sale 
of  land  evidenced  by  deed.  The  deed  alone  expresses  the 
extent  of  the  vendor's  liability.^ cj  Cases  of  fraud  are 
alone  excepted.fdj  But  Allen  has  shewn  no  defect  of 
title.  It  wouM  be  very  easy  to  evade  a  just  debt,  if  the 
bare  allegation  of  a  claim  should  be  deemed  sufficient  to 
injoin  it 

LngK  in  reply.  There  is  no  ground  to  presume  any 
collusion  between  Allen  and  the  Hodsons.  The  proofe 
are  complete  to  shew,  that  this  claim  had  long  subsisted, 
and  has  since  been  actually  put  in  suit.  The  evidence 
of  acquiescence,  on  the  part  of  Winston,  cannot  admit  of 
a  doubt.  It  is  precisely  similar  in  principle,  to  the  case 
of  a  mortgagee  standing  by  when  the  mortgaged  lands  are 
sold.  As  to  the  pretence  that  Winston  contradicted  the 
declarations  of  Booker,  it  is  not  proved  by  any  of  the  per- 
sons to  whom  he  Is  said  to  have  spoken.  But,  if  it  were^ 
such  contradiction  would  not  affect  Allen,  unless  it  was 
made  personally  to  him.  Booker's  declaration  was  made 
publicly  and  heard  by  every  one  present.    The  pretended 


i 


»  p.  933,  503. 
[bS  3  CaII,  55S. 
\c\  Sogd.  313. 

Sugd.  315.    FoDb.  fol.  1,  p.  S61,  n.  %, 


eontradiction  is  said  to  have  been  made  to  a  small  circle     i>^ 

March. 

of  peraoii8«  Hone  »f  whom  are  brou^^ht  to  coiiErm  the  as-  >^r>r>^^ 
sertion*    The  proclamation  of  the  cryrr,  so  far  from  be-     Alien 
ing  in  opposition  to  the  declaration  of  Booker,  is  perfect-  Wieston't 
ly  consistent  with  it     Winston  might  very  well  say,  that    *^  ' 
he  would  only  be  responsible  for  his  father's  title,  and  at 
the  same  time,  that  he  would  agree  to  divide  the  purchase 
money  with  the  Hudsons,  if  they  should  recover  any  paK 
of  the  land.    As  to  the  unconditional  bond  and  the  deed 
without  general  warranty,  they  both  proceeded  from  the 
confidence  inspired  by  Winston's  conduct  and  the  positive 
declarations  of  Booker,  that  the  purchaser  should  run  no 
risque.    The  cases  cited  by  Mr.  Johnson  have  no  bearing 
upon  a  question,  where  fraud  or  deception  is  a  principal 
ingredient. 

Judge  Brookb,  delivered  the  opinion  of  the  court.* 
The  court  is  of  opinion,  that  although  the  appellee  was 
not  bound  to  give  a  general  warranty,  yet  by  the  bill, 
answer,  exhibits  and  depositions,  it  sufficiently  appears, 
that  he  permitted  it  to  be  understood  by  the  bidders  and 
by-standers,  at  the  sale  of  the  land  in  question,  in  a  man- 
ner equivalent  to  his  express  assent,  that  the  purchase 
money  was  to  be  paid  to  him  or  to  the  representatives  of 
£liaabeth  Hudson,  in  the  event  that  they  had  a  better 
title.  The  court  is  therefore  of  opinion,  that  the  injunc- 
tion ought  not  to  have  been  dissolved,  until  the  state  of 
that  title  had  been  ascertained  to  the  satisfaction  of  the 
chancellor.  The  decree  is  therefore  reversed,  the  injunc- 
tion re-instated,  and  the  cause  remanded  to  be  further 
proceeded  in,  according  to  the  principles  aforesaid. 

*  Judge  Boane  absent  from  mditpositkm. 
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-Nu^h.  ^^y  against  Hancock  and  otben. 


Where  land  is  mM  with  general  vammty,  and  a  deed  of  troat  f^iven  on  the 
knd  itself,  to  seeare  the  pigment  of  the  porobaae  money,  if  an  adferse 
claim  to  the  land  if  afterwards  discovered,  a  court  of  equity  will  injoin  the 
sale,  under  the  trust  deed,  until  such  adverse  claim  is  reguhirly  decided. 


This  was  an  appeal  from  an  order  of  the  chancellor, 
of  the  Richmond  district^  dissolving  an  injunction  ob- 
tained by  the  appellant  a^inst  the  appellees,  to  stop  them 
from  proceeding  under  a  deed  of  trust.  The  case  was 
this  :  Gay  purchased  of  Hancock,  a  tract  of  land  called 
Chester  Hill,  the  purchase  money  to  be  paid  by  instal-' 
ments.  He  took  a  deed  with  general  warranty  from 
Hancock,  and  gave  a  deed  of  trust  on  the  land  itself  to 
secure  the  purch^e  money.  After  several  instalments 
had  been  paid  by  the  appellant  Gay,  be  discovered  that 
there  was  a  claim  to  the  land  by  the  representatives  of 
David  Ross,  and  a  suit  then  actually  pending  for  the  same. 
Gay  avers  in  his  bill,  that  he  had  no  knowledge  of  the 
existence  of  such  a  suit,  at  the  time  of  the  purchase  afore- 
said. Hancock,  on  the  contrary,  asserts  in  his  answer, 
that  he  gave  Gay  full  information  of  the  claim  of  Ross, 
and  cautioned  him  not  to  proceed  with  the  pui*chase,  un- 
til he  had  satisfied  himself  respecting  the  validity  of  the 
said  claim.  This  assertion  is  not  supported  by  any  other 
evidence.  The  notes,  given  for  the  remaining  instalntonts, 
were  assigned  to  Judith  Nicholson,  and  protested  for  non- 
payment when  they  became  due.  Whereupon,  ^e  trus- 
tees advertised  the  Chester  Hill  tract  for  sale.  Gay 
applied  for  an  injunction  ;  which  was  refused  by  the  chan- 
cellor, but  granted  by  the  judges  of  the  court  of  appeals. 
Upon  the  coming  in  of  the  answers,  the  chancellor  dis- 
solved the  injunction^  and  an  appeal  was  taken  to  this 
court 
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The  case  was  argued  hj  ff  Bally ^  for  the  appeBmt,  and    ^^J^Sl 
Ck^nd,  for  the  appdlees.  s^^sr^^^ 

Judge  Bk6oks»  ddivered  the  opinion  of  the  conrt,*  nwwwfc 
that  it  was  error  to  dissolre  the  injunctiont  antil  the  cloud,  *^  ^'^*^^' 
resting  on  the  title  in  cooseqiience  of  the  claim  of  Ross, 
was  reoaoved.  Therefore,  it  is  decreed  and  ordered,  that 
the  order  aforesaid  be  reversed  and  aonnlled  ;  and  that  the 
injanction  be  re-instated,  and  the  cause  remanded  to  the 
court  of  chancery,  to  be  further  proceeded  in. 

*Jii<%e  Bone  atoot  from  inditpoaicioD. 


Findlay,  executor  £$c.  agahtst  Sheffey. 


A  teaCatorderiMteerUiii  real  propertj  to  be  mM,  and  ike  proeecdi  to  be  divU 
ded  in  different  proportions,  among  several  legateea  |  and  appoiott  tvo  ex* 
eeoton,  both  of  whom  unite  in  the  sale  of  the  said  property.  One  of  the 
legatees  assigns  his  interest  in  the  legaej  to  a  thind  person.  The  assignee 
lirings  his  suit  in  ehaneerj  against  one  of  the  exeeutora  only,  and  without 
making  the  other  legatees  interested  in  the  sale  of  the  said  property,  parties* 
On  both  grounds  it  is  error  in  the  eourt  to  render  a  decree  »  fiiTor  of  the 
plaintifr.  The  court  should  also  have  an  aeeount  of  the  sales  of  the  said 
land,  before  rendering  a  final  decree  fi>r  anj  particular  sum ;  notwithstand- 
ing the  defendants  hare  not  answered,  and  the  bill  is  taken  ttt  eonfesscd. 


This  was  an  appeal  from  the  Wythe  chancery  court* 
The  case,  presented  by  the  bill  and  exhibits,  was  this : 
Thomas  King,  by  bis  last  ^ill,  devised  certain  houses  and 
lots  in  the  town  of  Fincastle  to  be  sold  by  his  executors, 
and  the  proceeds  to  be  divided  among  certain  legatees,  in 
the  following  proportions,  tiz  :  to  the  children  of  bis  son 
Vox,  I.  10 
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^j*^    and  dav^ter  Comiftlly  and  Nancy  Findby^  tw#  ifths  :  to 
his  son  and  daughter  John  and  Etiaabeth  Mitchell,  two 


Fin^>   fifths :  and  to  his  son  and  daughter  John  and  Hannah 
*«.  •    Al)en>  the  remaining  one  fifth.     He  appawled  three  ex- 

shdKsj.  ecutors,  only  two  of  whoai,  Fiadbiy  and  Mitchell,  ^lalU 
fied.  Allen,  one  of  the  legaleeSf  transferred  his  legacy 
to  Daaiel  Skeffey,  for  valuable  consideration.  The  pro- 
p«*ty,  dovtsed  to  be  aoldf  was  accordingly  sold  by  hoik  the 
acting  CQCfcutani.  Sheflfey  brouglit  a  suit  in  ^ytbe  chan- 
cery court  i^alMt  Findlay,  one  of  the  acting  executors, 
and  Allen  the  assignor,  to  i*ecover  the  legacy  due  to  Allen, 
and  which  had  been  transferred  by  him  to  SlH>lfey.  The 
defendants  not  answering,  a  decree  nisi  was  obtained 
against  them,  and  duly  served.  On  motion  of  the  plain- 
tiff, the  accounts  between  the  parties  were  referred  to  a 
commissioner.  No  account  was  taken  i  but  at  a  subse- 
quent term  the  chancellor  made  a  decree,  that  the  matter 
of  the  plaintiff^s  bill  should  be  taken  for  confessed,  and 
that  the  defendant  Fiodlay  siiould  pay  unto  the  plaintiflT, 
four  hundred  dollars.*  being  the  amount  of  the  legacy 
left  by  Thomas  Ring  to  the  defendant  John  Allen  and 
Hannah  Ills  wife,  wiih  interest  on  the  sane  from  the  9th 
day  of  May  1812»  antil  paid,  and  the  costs  expended  by 
the  plaintiff  in  the  prosecution  of  his  suit. 

The  defendant  Findlay  obtained  an  appeal  upon  peti- 
tion to  the  jadged  of  this  court  In  the  petition  five 
errors  are  assigned.  1.  Because  the  other  devisees  of 
an  undivided  interest  were  not  made  parties,  as  the  rules 
and  practice  of  courts  of  equity  require.  Bichardson^s 
executors  vs.  HunUfaJ  2.  Because  Mitchell  the  co-execu- 
tor was  not  made  a  party,  he  having  proved  the  will,  and 
the-  bill  charging  that  he  joined  in  the  sale.  S.  Because 
(he  wife  of  the  said^Allen  was  not  a  party,  the  interest  in 

*Tlie  obff  put  of  tae  vteord  from  whioh  tMs  preoiie  Miin  can  be  obtained 
ii  the  pUMitiflE>i  biU,  in  whieh  he  tay  that  the  two  exe««tors  "  told  the  fro- 
"  pertjr  in  Fincastle  for  the  aam  of  g  8000,  at  your  oraitir  U  informed.*^ 

{a)  2  Monf.  148. 
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the  legacy  to  ber  being  hers  until  reduced  into  possession^ 
and  it  being  iquettiovable  ^  least*  witetber  the  FincfHilr 
property  rioild  be  considered  as  personal  estate  in  the 
hands  of  the  executors.  4.  Because  no  final  decree  for 
any  specific  sum,  ought  to  have  been  rendered,  but  an 
account  ought  to  have  been  taken,  that  the  nett  balance 
mi/^t  certainly  appear,  end  any  olivets  exhibited ;  the 
order  takiJig  the  bill  fur  confessed,  being  only  an  adniis- 
aioB  that  the  plaivtiff  iNaa  entitled  to  an  accottnt.  5*  Be- 
cause the  decree  was  not  made  on  the  umial  and  proper 
condition,  that  the  plaintlfT  shonld  give  a  bond  to  refund, 
in  the  case  of  creditors  being  unsatisfied. 

The  caaa  was  argued  in  this  court,  by  IFtekAaM>  for 
the  appellant,  and  Johnsouy  for  the  appellees. 

Judge  Bbooke,  delivered  the  opinion  of  the  court.* 
The  court  is  of  opinion,  that  the  other  devisees  inter; 
ested  in  the  Fincasfle  property,  ought  to  have  been  made 
parties,  and  an  account  of  the  sales  of  that  property 
taken.  The  court  is  further  of  opinion,  that  John  Mitch- 
dl,  the  other  executor,  ought  also  to  have  been  before  the 
Gourty  it  being  alledged  in  the  bill  that  the  sale  was  OMulf 
by  tbea  joiaUy,  and  that  the  said  decree  is  erroneous  $ 
therefore,  it  is  decreed  and  ordered,  that  the  aaioe  be  re*< 
nursed  and  annulled,  and  that  the  appellee  do  pay  unto 
the  ajppeUants  the  costs,  as  well  by  themselves  as  by  their 
intestate  expended  in  the  prosecution  of  the  appeal  afore- 
said  here ;  and  it  is  ordered,  that  the  cauae  be  reoiaoded 
to  the  said  chancery  court,  for  further  proceedings  to  be 
bad  therein. 

*  Judge  Rtene  wat  absent  from  indiiposition.     * 
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Wilson  a^atiisf  Spencer.    McGuire  against 
Ashby.     Snyder  against^  Dailey. 


AHhongfa  the  act  of  F^rtmy  Skh*  1816,  (9  Bev.  Ca  p.  Ill  J  re^etiog  on. 

ebartered  banks,  wm  sospended  by  the  acU  of  NoTerober  1816,  (8  Bey. 

Co.  p.  115,  116,)  yet  the  act  of  1805,  (9  Rev.  Co.  p.  Ill,  §  «,)  reroabed 

in  ferae.    TImwIbre,  tto  MtionbitMightby  an  iinelMrteredbaiik,oiiab(m4 

giv«B  for  baok  notet  amUted  by  the  taid  bank,  can  be  auttained. 
A  court  of  equity,  as  veil  as  a  court  of  law,  will  interfere  to  prohibit  the 

effect  of  contracts,  made  in  vioUtion  of  laws  enacted  for  the  poblie  good. 
The  principle  m  peai  delicto  Uc,  does  not  apply  to  cases  b  which  the  act 

compfadiied  of,  is  inteidicted  by  the  positive  prOTisions  of  a  statute. 
The  perKM,  who  merely  takes  the  notes  of  an  oaehartisrBd  bank  in  paiFmeatt 

may  not  be  as  culpable  as  the  institution  which  isaues  them. 
These  principles  apply,  as  well  to  contracts  prohibited  under  penalties,  as  to 

those  expre$9ly  declared  toU  by  statute. 


These  three  cases  were  argaed  and  decided  together  | 
and  as  they  relate  to  the  same  general  principles^  tbey.are 
presented  under  one  view. 

'  The  case  of  WUsan  ^c.  vs.  Speneer,  was  an  action  of 
debt  originallj  brought  in  the  court  oF  Wood  county,  by 
Spencer  against  Wilson  and  Neale,  on  a  note  ntider  seal; 
Tlie  defendants  filed  two  special  pleas  stating,  in  sub- 
stance, that  the  note  on  which  the  action  was  brought,  was 
given  to  the  president  of  an  unchartered  bank,  establish- 
ed  contrary  to  the  provisions  of  the  statutes  in  such  case 
made  and  provided,  and  that  it  was  g^ven  in  consideration 
of  bank  notes,  emitted  by  the  said  bank,  in  equal  viola- 
tion of  those  statutes. 

To  these  pleas,  the  plaintiff  filed  a  general  demurrer, 
and  the  defendants  joined.  / 

The  county  court  gave  judgment  for  the  plaintiff; 
which  judgment,  upon  appeal  to  the  superior  court,  was 
affirmed.    The  defendants  appealed  to  this  court 

The  case  of  McOuire  vs.  JUkby,  was  a  suit  in  chancery. 


ftto. 
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Ashby  and  Stribling,  merchantsy  Mng  creators  of  ona     i^^* 
Murray,  took  a  deed  of  trust  from  the  latter,  on  a  tract  s^^^^ 
of  land,  to  secure  themselves.    Previous  to  this  deed,   wHiod, 
Murraj  had  conveyed  to  Powell  as  trustee  for  McOuit*e,  Spmoer, 
the  saoM  land  which  was  included  in  the  deed  to  Ashby 
and  Stribltng.    The  land  was  advertised  for  sale  under 
the  deed  to  Powell.    Ashby  and  Stribling  applied  to  the 
chancellor  of  the  Winchester  district,  for  an  injunction, 
to  stop  the  sale  under  the  deed  of  trust  to  Powell ;  ailedg- 
ing,  that  McGuire  was  not  the  real  creditor  in  the  deed 
fh>m  Murray  to  Powell,  but  that  it  was  in  ftict  for  the  be- 
nefit of  the  unchartered  bank  in  Winchester.    He  con- 
tends, that  the  deed  is  void  by  the  laws  of  Virginia,  and 
that  the  sde  under  it  ought  to  be  injoine^ 

The  chancellor  Awarded  the  injunction. 

McGuire  and  Powell  put  in  their  answers,  admitting 
that  the  deed  above  mentioned  was  for  the  benefit  of  the 
bank  of  Winchester,  as  stated  in  the  bill ;  but  they  con- 
tend, that  the  bank  had  a  good  and  legal  right,  under  the 
act  of  1816,  to  take  any  security  for  money  due  them,  to 
sue  for  the  same,  and  indeed  to  carry  on  all  their  opera- 
tions. 

A  motion  to  diasolve  was  overruled,  and  an  appeal  al- 
lowed to  this  court 

The  case  of  Snyder  against  Ilat/ey,  was  an  appeal  from 
the  chancery  court  of  Winchester,  on  an  order  of  that 
court,  dissolving  an  injunction.    The  case  was  this : 

Charies  L.  Snyder  had  become  bound  in  two  notes  un- 
der seal,  with  John  Snyder  as  his  surety,  to  James  Dai- 
ley,  for  the  sum  of  g2,5S5.  James  Dailey  brought  suit 
at  law,  and  recovered  judgments  to  that  amount.  John 
Snyder  afterwards  presented  a  biH  of  ittiunction  t6  the 
chancellor  of  the  Winchester  district,  slledgtngtbat  those 
notes  were  not  given  to  Bailey  in  his  individual  character, 
but  as  {tt^ident  of  an  unchartered  bank,  known  by  the 
style  of  the  president  and  directors  of  the  Bank  of  the 
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Bovth  Bffaiidi#r  Patanac ;  that  this  HiatitotiRm  was  ilk«al, 

^•nd  its  acts  rmdeeed  void  hy  the  laws  of  Yir^miL 

womib.   There  is  also  a  iMail  ef  transactions  between  the  several 

Sp^^  parties  to  the  8iift«  going  to  shew,  that  -the  compiainaat  is 

*^      estitied  to  hirge  disconntSf  even  admhtiiig  tfie  validity  of 

the  oontraete ;  but,  aoHisoe  mattiers  are  lot  at  all  emhracod 

bj  the  argtuaeats  or  the  decisioii  of  the  coart,  they  are 

ofliitted« 

The  chaneenor  reiaaed  the  iajunetion  ;  which  was 
Awarded  by  a  j«dgs  of  this  court. 

Janes  Dailey  filed  his  answer,  in  which  lie  adaiits  that 
the  debts  in  ifuestion  vere  due  to  the  South  Branch  Bank 
of  Poton^ac,  as  alledged  in  the  bill.  He  tbea  makes  a 
counter-statement  of  the  transactions  between  the  iiarties, 
which,  for  the  reason  already  assigned,  is  not  deemed 
material  to  this  report. 

Depositions  were  taken  and  exhibits  filed ;  and  on  mo- 
tion, the  inianctinn  was  dissolved ;  on  which  outer  an  ap- 
peal was  allowed  to  thia  court 

W.  Btf$  janr*  for  the  appellants,  "Wilson  and  Nea]e4^ 

The  appellee  having  demurred  generally  to  the  pleas 
of  the  appellants,  has  thereby  confessed  the  facts  wett 
pleaded. 

I^  may,  therefore,  be  assumed  that  the  singlo  biU  upon 
which  the  action  is  founded,  was  executed  to  the  appellee, 
the  president  of  an  illegal  unchartered  banking  associa- 
tion, to  secure  the  re-payment  of  notes  emitted  and  issued 
by  it,  of  the  character,  tenor  and  eflfect.of  bank  notes^ 
and  loaned  by  its  ofkers  to  one  of  the  appellaots ;  and 
that  the  said  bank  wa(9  rstablished  Cm*  the  piirpoae  of  naa- 
king  and  eauttingliotes  of  that  character  and  tenor ;  for 
such  is  the  snbatance  of  the  pleas*    The  case  may  be  con* 

*  Aldioogfa  Mr.  Hay  vat  only  eoonsel  in  one  of  tbe  luitSy  yet  bis  argumeDt 
it  eqoaUj  ippfioiible  t*  them  aU. 
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sUflKMb  Itkupw  the  act  of  laoA  ;CmJ  teA,  vpoii  the  ftcto 
of  February  and  Nwtnber,  1816.(^&^ 

L  Upan  Ike  fair  MMtriiGtion#f  the  act  •C1M5»Um  sin.   wibiMi, 
gle  bill,  being  founded  on  aoaiitracldurectlycoirtravaaiag 
the  IMToviaioaa  id  tba*  act,  ia  void ;  and  tiiia,  althaagh  the 
siatate  ig  panal  in  its  enactaMatSf  and  doaa  not  ia  tenia 
avoid  the  contract  or  aecarilj. 

It  is  a  principle  of  the  coaMion  law,  that  an  acttoa  can- 
not be  aapported  upon  a  contract*  or  a  secnrityt  the  con* 
sideration  of  which  is  ill^tal»  aa  being  against  either  the 
positive  prohibitions  or  the  foticy  of  the  law :  andconrta 
hare  applied  this  principle  to  prohiUtioiis  lowing  feom 
statutes.  Upon  principle,  tliere  can  ha  no  distinetian  he* 
twean  the  cases.  The  only  ground  upon  which  a  diiTer- 
ence  can  be  supposed  to  exiatf  is,  ttiat  when  tba  legisbitnra 
proUhit  an  act  under  a  penalty,  without  vacating  the  con- 
tract in  terms,  it  HMy  he  supposed  they  did  not  intend  it 
should  he  void. 

But  this  argument,  however  specians^  has  not  been  al- 
lowed to  prevail.  It  is  said  by  lord  Holt  in  the  case  of 
MartUU  vs*  Ftn£r,(c)  «^  that  every  caaitract  made^  or  ab$id 
**  any  matter  or  thing  which  is  prohibited  ami  made  un- 
<^  lawCul  by  any  statute,  is  a  void  contract,  though  the  sta- 
^<  tnte  itself  doth  not  mention  thai  it  shall  be  so,  but  only 
«  inflicts  a  penalty  on  the  offender ;  because,  a  penalty  im- 
<<  pliea  a  prohibition,  though  there  are  no  prohibitery 
«  words  in  the  statute*''  And  to  the  same  efiea  is  Sir 
James  Mansield  in  Hmry  vs.  ^^MtaiMe.CdJ  It  is  no 
ol^ection  to  this  principle,  that  penal  statutes  are  ta  be 
construed  strictly.  This  is  true,  where  the  penalty  is 
claimed.  Bat  in  other  casee,  When  the  statute  is  nuide 
for  the  prevention  of  a  public  mischief,  it  is  the  doty  of 
courts  to  give  it  a  liberal  exposition. (^e;;  As  contracts 
contravening  the  provisions  or  poUcy  of  a  statute  are  held 

(•)  9  8«T.  Code  •€  1S19,  p.  Ul.       Id)  i  TaoatoR^  151. 

(6)  lb.  p.  Ulk  115.  {e)Ucwvt,UiW,Om,Temp.r$lkot, 

(<r)  Carthew,  S5«.  lU. 
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to  be  Yoidy  bj  an  appUcation  of  tbe  comnMm  law  princi- 
ple adverted  to,  the  extent  of  that  principle  will  shew  how 
far  contracts  and  secarities  founded  apon  them  are  made 
void  by  statutory  prohibitions. 

By  the  common  law,  a  contract  or  a  security  founded 
upon  it,  is  void,  not  only  when  it  directly  violates  its  pro- 
visions ;  but  also,  when  in  its  consequences  it  may  have 
that  effect,  as  if  it  have  a  tendency  to  encourage  the  vio- 
lation in  others.^ /^  And  so,  with  regard  to  the  statute 
law :  if  the  contractbe,  to  do  the  thing  which  is  prohibit* 
ed  under  a  penaltyt  it  is  void.  So  also,  if  the  contract  be 
eeUaUral  to  the  illegal  actf  but  has  a  tendency  to  encou- 
rage it,  and  thus  militates  against  the  policy  of  the  statute, 
it  is  void.^^f^  From  all  these  cases,  (and  many  more 
might  be  added,)  the  principles  which  have  been  asserted, 
*  may  be  very  clearly  deduced,  and  it  will  appear  from  an 
examination  of  themt  that  lord  Alvanley  was  fully  war- 
ranted in  saying  that  it  is  the  result  of  all  tbe  cases^  <«  that 
^^  no  person  can  come  itito  court  and  demand  its  aid  upon  a 
<^  contract  made  in  contravention  of  the  laws.''f  &^  Such  is 
the  case  under  consideration.  By  the  second  section  of 
the  act  of  1805,  it  is  made  unla\%Ail  to  oflfer  in  payment 
any  note  or  bill,  whether  payable  to  bearer  or  other  per- 
sons, which  shall  have  been  emitted  by  any  banking  com- 
pany not  having  a  charter. 

The  contract  in  this  case,  between  the  bank  and  the  ap- 
pellants, was,  both  directly  and  consequentiallyf  a  violation 
of  the  provisions  of  the  statute,  and  of  course  the  security 
founded  upon  it*is  void.  It  was  so  directly  ;  because»  the 
very  act  of  discounting,  was  a  circulation  of  notes  of  the 
character  and  kind  proscribed  by  tbe  statute  ^  and  also 


(/)  1  Powell  on  ooDtraets,  196  to  199. 

(^)  Biggi  w.  liRwrenoe,  3  Term.  Rep.  454.  CloSM  va,  Penahnia,  4  T. 
Rep.  456.  Weyroel  w.  Read,  5  Term.  Rep.  599.  Nerot  vt,  Wallace,  3  T. 
Rep.  17.  Lightfoot  vs.  Teonant,  1  Bos.  and  Pull.  558.  Gallmi  vs.  Laborie, 
5  T.  Rep.  8&.  liibbons  tw.  Cricket,  1  Bos.  and  PaU.  864.  Paitm  vt.  Diek, 
11  Basi  501     Hunt  vt,  Knickerbocker,  5  Jobnton*s  Bep.  320. 

(A)  Marck  vt.  Abel,  3  Bos.  and  Pali.  38. 
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cfl—eyiiiiilingf,  as  U  led  to  their  circulatioD  by  the  appel'     j^ 
leeB  and  others*  who  BUfht  receive  them. 
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II.  If  such  be  the  ceiuitructioa  of  the  act  of  1805*  the    wwmm, 
caee  is  not  varied  by  the  subseqiieiit  acts. 

In  the  first  ptace,  the  court  caiiaot  notice  these  acts. 
They  were  not  in  force  when  the  note  was  executedt  and 
the  action  instituted.  The  note  is  dated  the  16th  of 
March,  1816,  and  the  action  was  instituted  in  July,  18ir. 
The  act  of  February,  1816,  was  to  go  into  operation  on 
the  15th  of  November  ensuing ;  on  which  day  the  suspend- 
ing act  was  passed,  postponing  its  operation  until  the  Slst 
day  of  August,  18ir»  leaving  the  act  of  1805  in  full  force 
and  applying  to  the  case.  It  is  true,  the  act  of  February, 
1816,  was  in  force  before  tlie  determination  of  the  suit. 
But  this  is  immaterial ;  the  act  is  prospective  in  its  opera- 
tion. But  if  otherwise,  it  cannot  be  applied  to  actions 
pending  at  the  time  of  its  commeocementf  without  a  vio- 
lation  of  the  rights  of  the  partie8.(^i^ 

Bttty  conceding  that  it  is  competent  to  the  court  to 
notice  them,  how  do  they  afiect  the  case  ?  It  will  be  said, 
that  by  the  suspending  act,  the  legislature  have  agreed  in 
relation  to  the  unchartered  institutions  named  in  it,  that 
they  shall  have  (nrther  time  to  wind  up  their  business,  and 
bave  thus  virtually  conceded  the  capacity  of  suing.  But 
this  is  a  construction  which  cannot  be  supported.  If  the 
words  of  the  enaotiog  clause  are  unambiguous!  they  can- 
not be  controlled  by  the  preamble.^ jj  To  have  the  effect 
contended  for,  the  act  of  November*  1816,  must  not  only 
suspend  the  act  of  February,  1816,  but  also  rq^l  that  of 
1805,  because  by  the  latter  act  they  have  no  capacity  to 
0ne«  This  it  has  not  done  escpreoslyf  and  will  the  court 
imply  a  repeal  i  The  consequence  of  such  a  construction 
"wouUI  be,  that  the  banks  must  go  on  to  emit  and  circulate 
their  notes^  as  there  would  be  no  law  in  force  to  restrain 


(Q  Goieh  «t.  Jefferiet,  4  Borrow,  24M. 
(>)Cra9iBDjvt.  WittoMons  4  T.  Rep.  793. 
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Ihetii.  Old  tb^  leginbitiire  intend  tbto^  8«r4f  ^  iMt; 
They  intended,  as  their  words  impbrt,  only- id  siispohd- 
the'adt  of  February,  1816,  by  which  the  banks  and  tieir 
officers  obtained  an  etemption  front  the  heavy  i«enmlcisii» 
imposed  hf  that  act,  leavings  the  aet  of- 1805  in  fall  fbree. 

Again,  i(  will  be  safif  that  the  several  aets  being  In  poH 
ittiiteriaj  the  conrt,  in  dscfding  the  case,  will  take  allof 
them  into  consideratidvif,  and  view  them  as  «iat«alfy  ex-> 
iffanitbry,  and  that' the  legiriit^npe  having,  byth&act  of 
February,  1816,  eac^ittssljr  tMken  away  tto  right  oT^saingi 
fVbm  the  banks  afM  their  officers,  have  pota  coMitrtMit)i» 
upon  tite  act  of  1805,  dHRrent  fhim  the  one  relied  on,  and' 
by  which  the  courts  are  boAnd< 

The  first  answer  to  be  ihad6  to  this  afgdmefft  iSf  that 
it  is  the  province  of  the  leglstetur^  to  d^rlhre  what  the 
law  shall  be,  not  what  it' is.  Such  a  power  cannot  be  con- 
ceded to  them,  without  placif^  private  rights  at  their  mer^ 
cy.  If  the  nature  and  legal  efltect  of  the  contract  between 
the  appellants  and  the  appellee  is,  upon  tlie  construction 
of  the  act  of  1805,  such  as  has  been  8tkted',tlie  expositimi 
of  that  act  by  the  legislature,  admitting  tlutt  they  have 
made  it,  can  upon  no  principle  be  obligatory,  either  npon 
the  parties  or  the  courts.  And  it  is  the  duty  of  the  courts, 
if  the  legislature  have  acted  under  a'  mistake  of  the  ktw, 
to  disregard  their  construction,  and  to  decide  pre-existing 
cases,  by  the  law  as  it  stood  when  they  oecnrrtod.  This 
Would  be  no  novel  proceeding.  Courts  have  often  had 
occasion  to  decide,  that  legislative  provisions  vmrt  on- 
necessary  and  merely  declaratory  of  what  the  law  was 
before  their  enactment.  Such  was  the  declaration  of 
lord  Mansfield,  in  relatibn  to  ttie  statate  eoncemitig  fraa- 
AMent  conveyances ;  and  for  which  there  is  aisa  the  sanc- 
tion of  this  court,  in  the  cise  of  fttseku^vs.  Jtnder^ 

But  it  is  not  admitted,  that  the  legislature  have  put  such 

(Jt)  fi  H.  &  M.  p.  S89. 


.«  caiKfcMtfen  opiHi  the  net  of  IMff.    Tlu^  i>^  Feiirttar/,     J^^ 
laififf  .is.iDaaifiwtly  cwnvtottv^  in  its  provisioniBy  lUid  nay,  w^-nc^ 
¥ieU  Jitand  with  ttMConfitrttctioB  put  opan  tbe  acf  of  1805   v^iuim, 
.bj  ttoapfiellajite.    Tbu  will  be «p|wrc»t  from  tberiigbteet  spen^, 
iiiipeGtioa^if  tbeact    Itit^^atJikJUewirii.tpMtMt^  imA"     ^' 
'.11^9  by  aoy  aBaocUitum  of  iiidividoala^  not  having  a  char- 
ter.   Such  was  not  the  efiect  of  the  act  of  1805.    That 
^aot  did  not  prevent  individiiab  frqm  anaoriating  tbemaelves 
laa  a.biMlk  of  diqioait,  or  even  of  4«acottnt»  |Mrovided  tbay 
4id  ao(  eout  their  own  Jiojtes.    Such«  however*  ia  the  effect 
of  the'  laat  act ;  in  addition  to  which*  it  had  the  further 
object  of  impoaMii;  beavior  penalties  and  foi^feiturea.   And 
.  the  legialafare  may  have  auppoaed  it  oeceoaary  lo  insert 
Ihe. provision* wUeh  has  been  relied  oOf  in  order  to  meet 
oases  .not  within  the  pnrview  of  the  act  of  1805. 

An  stig^mtmU  aimilar  to  the  qao  wUeh  has  been  combat- 
todv  nasiw^^  but  did  iiot|irevailt  in  the  case  of  Lm^on 
fi»uSbighu.(lJ  In  that  case*  where  an  act  of  partiameiit, 
intordietiog  the  right  of  .miing  in  certain  cases*  was  relied 
Oi»»  by  which  the  act. was  merely  proliibited«  the  same 
oflbct  was.pvodnced. 

Upon  the  wJMle»  it  is  not  easy  to  conceive*  upon  what 
jpround  the  daiaw  of  the  banlLS  can  be  supported.  An 
ju*giimeat,  which  is  specious*  but  not  solid*  may  perhaps 
'be  Bilged ;  that*, from  the. number  of  these  institutions  and 
.-their  oxtauaive  dealings* .  great  iuconveniences  wooM  re- 
suit  from  that  construction  of  the  law,  which  dehara  them 
#f  the  right  of  aiiing*jmd  that  the.  court*  in  order  to  pre- 
vent one  public  jaiscbieC^  will  not  adopt  a  construction, 
.wbicb  wonUfiHMfhfips*. introduce  a    renter. 

,Sat*  if  the  law  be.sleiu**  the  comrt  cannot  omit  to  en- 
Ibroeiitt  (fom  it  consideration 'Of  Uie  inconvenience  it  may 
.<Wiisioi>.  And  in  lict*  the  greater  the  confederaqy*  the 
gveator  is  the  UHSohiefi  which  it  wws  the  design  of  Ihe.low 
to  repme;  and  therefore  the  woassitgrof  executing  ^ho 
Jow* 

(0  1  MtnleMdSelwyn,  50S,  l.n«tim '«t.  Hoghei. 
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^^-        Ltighf  CKNifrii.    These  three  caeoe  all  preaent  the  gene- 

K^^>r^%^  ral  queattofi.     Whether  contracts  made  by  indi^idiMdi 

Wilton,    with  these  unchartered  banks,  prior  to  the  Slst  of  An- 

Speller,  gttst,  18ir»  (till  which  time  the  act  of  assembly  of  February 

14th,  lftl6f  for  suppressing  those  associations,  was%os- 

ponded,  for  the  avowed  purpose  of  giving  them  ttmo  to 

wind  up  their  affairs,)  were  so  contrary  to  the  prohibition, 

or  to  the  policy,  of  the  law  of  the  land,  that  neither  party 

ought  to  be  entertained  in  a  court  of  justice,  to  enforce 

such  contracts,  or  to  adjust  the  riglKs  clakned  under 

them  \    In  other  words,  whether  aH  such  contracts  ought 

not  be  deemed  and  treated  as  wholly  void  I 

It  is  inoislfd,  that  as  the  act  of  January ,  1 805,  made  it  un- 
lawful for  any  person,  to  offer  in  payment  any  note  or  UU 
whether  payable  to  bearer  or  any  other  person,  emitted  by 
any  unchartered  bank  company,  under  a  sevm«  penalty  for 
every  offence  ;f  nj  an  unehartered  company,  formed  for 
the  purpose  of  emitting  such  notes  or  bills,  for  the  very 
purpose  of  supplying  materials  for  the  perpetration  of 
the  offence,  roust  be  oontrary  to  the  policy  of  the  statute, 
if  not  to  its  letter.  •  Neither  can  I  attempt  to  main- 
tain, that  these  unchartered  bank  companies,  whatever 
were  the  devices  they  contrived  to  evade  the  statute,  were 
not  associatiotts  contrary  to  its  policy*  I  own^  that,  in 
reference  to  the  quention  before  the  court,  I  can  see  no 
distinction  between  the  cvasiim  and  the  yistotmn,  of  saeb 
a  statute. 

This  being  premised,  it  is  next  asserted,  in  the  words 
of  Lord  Holt,  <<  that  every  contract  made  for  m*  about 
any  matter  or  thi^g,  which  is  prohibited  and  made  un- 
lawful by  any  statute,  is  void,  though  the  statute  do  not 
expressly  declare  it  so,  but  only  inflictB  a  penalty  on  the 
oflbnder;  because  every  penalty  impliee  a  prehibitie»f 
though  there  be  ne.pmbibitory  words  in  the  statute :''  that 
contracts,  contrary  to  the  poUoy  of  the  law,  are  within 
the  same  reason,  and  equally  illegal  and  void :  nay  for- 

(n)  8  Rer.  Code,  o.  907,  §  S,  p.  111. 


thwt  Aat  contracts,  not  direotlj  connected  with  the  act 
prohibited,  but  only  conducive  or  colimtemi  to  or  depen- 
dent npon  tbe  act  prohibited,  are  abo  illegal  and  void : 
and,  ooneeqnenttj,  that  the  dooro  of  tbe  conrte  of  juatice 
are  ahot  againat  all  chd«»  fiiunded  npon  or  growing  oat 
of  snch  contracts. 

I  waive  nil  exanrinatim  of  tbe  nniaorons  caoes,  cited  by 
Mr.  Haj,  in  snpport  of  these  doctrines,  though  thej  are 
open  to  much  comnentary.  Thej  are  all  cases  in  which 
some  -two  or  three  individnals,  were  the  only  offonders, 
or  the  only  accessaries  to  the  ofbnee  |  in  wiiich,  to  shut 
tbe  courts  of  jastice  against  tlieir  daias,  nygfat  oporato 
as  a  pamshinent  on  the  few  oOhnders  cancel  nod,  without 
inUcting  ponishamiit,  much  more  serioas  nischief  and 
eren  rain,  on  large  masses  of  the  coaMiunity.  In  the 
cases  cited,  the  doctrine  has  been  applied  to  the  ehaa* 
tipiDmanl  of  individual  sins.  Bat  tbe  case  of  these  un- 
chartered baaks  was  a  diseaas  of  tbe  body  politic.  The 
oSsndws  agaiast  the  act  of  January,  1801^,  were  the 
whole  people  of  sons  twelve  or  noore  of  the  largest  coon- 
ties  in  tho  commonwealth.  The  roost  respectable  and  in- 
telKgenl  men  in  that  large  tract  of  country,  (with  very 
few  exceptions,)  wore  aMmbers  of  titese  irreg^ar  asso- 
ciatimis.  Their  notes  were  in  general  circidation  f  and 
there  was  hardly  an  individual,  who  did  net  receive^ 
aad  pay  them  away  f  ia  other  words»  who  did  not  violate 
the  law.  It  is  matter  of  history :  there  was  a  general 
rage  throaghoot  tbe  state,  for  bank  capital,  aad  bank 
acraaamodatlon*  ^^um  DI^UBvMf^riirt^frn^dtmtnkLU 
But  it  is  not  the  province  of  mash  to  paaioh  the  madneas 
of  hia  feHow  men  with  rain.  It  was  said  by  a  very  wise 
and  great  man,  that  lie  did  not  haow  how  to  frame  an 
indictment  against  a  whole  people:  afid  I  do  not  know 
how  to  apply  the  principles  asserted  by  tbe  chancellor^ 
and  maintained  by  Mr.  Hay,  to  the  large  and  popnioas 
coiuiti<»s,  who  fell  into  the  guilt  or  the  iblly  of  these  bank 
associations.    I  sbaU  shew  ia  the  sequel,  that  the  legis- 
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teture  iric^rod  ftiie  wkjeol  in  the  «Miie  UgW;  Mii  wlieihfir 
it  be  the  pr^viaoe  of  tke  judges  to  99  beyood  tbe  lef|i«« 
laUHfe  in  eerertty,  let  tte  wiadoai  of  tbis  court  decide. 

Let  ae  however  take  the  broad  ductriaaOf  etated  by  Mi^ 
Hay  in  aryuaienty  and  by  tbe  obaacellor  im  deciamif  to 
law.  If  ever  law  was  admiDietered  accordiaf  to  tha  letn 
ter,  witboiitrf^gard  to  ita  reaaoD  4ir  its  ayurity  hare  ia  an  ia- 
atance  of  it  Ni^  BNT^r  it  ia  deaioaatraUe,  that  the  law 
on  which  the  chaaoeUor  faanda  baa  decrtaet  defeatit  uadar 
bia  administration  of  it,  its  own  acknowledged  endai 

Tbe  prtndplef  on  wbiaboMrta  of  justice  have  rafaaed  (a- 
entertain  daiana  tonded  on  contracts*  entered  into  in  a|h 
peaitMNi  to  probihitory  lawst  or  in  contravantaan  of  tb^ 
policy*  is  abvioiisly  this :  to  dtaoouraga  aach  nnlawlal  can« 
ti«cts»  and  to  panish  the  partias  to  them,  by  wltMMdding 
from,  them  tbe  iniquitaiia  gains  tbey  hoped  toaainira  by 
the  vidatian  or  evaaion  of  the  laws^  or  by  refiisiff^  lbfi«i 
all  retribution  for  losses  saatained  in  canaennenca  of  saoh 
violation  or  evasion.  Whenevert  tben»  tk^e  principle  m 
pnabed  to  that  extreme*  that  tbe  chief  violators  of  the  law 
are  pM*oiitted  to  retain  all  their  M^jaat  gains,  and  all  the 
losses  are  thrown  upan  tbe  suffirriagcommunity^  the  prinr 
dple  is  extended  byond  its  reasan  and  spirit,  and  fiMr  freai 
aocomplisbing  the  ends  for  which  it  was  designed*  works 
Uie  direct  contrary  aitets.  Now*  let  us  apply  tbe  chan*- 
oellor's  doctrine  to  the  oaae  of  theae  unchartered  haak  coair 
paMes»  and  test  tbe  justnessof  the  application,  by  tbe  conr 
sequences. 

The  act  of  January*  laos,  to  prevent  the  ckoalatten  of 
private  bank  nates  in  amy  fiDnp*  is  (as  was  jnslily  said  by 
Mr*  Hay*)  to  be  liberally  ccmstauad  to  suppress  the  ania* 
cbiet  Whoever  recaivea  one  of  thoae  notea  in  pajwnentt 
ia  aa  nuieh  a  party  to  tbe  violation  af  the  Mt»  m  be  who 
pays  it  I  both  join  in  giving  daQnlation  toihe  notot  wbkdb 
aa  the  evil  the  atatute  meant  to  prevent.  Whoever  receivas 
ana  of  thoae  notes*  becosMs  an  assignee  of  a  contract  m^ 
with  the  pnvata  hank  coaipany  $  jyad  in  that  nbaiwrter 
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•only  caa  b*  mm  tto  wpaay.  If  pajneal  to  wMkbeM*  If 
lie  MK^  be  is  net  hylbiinrfe  of  law:  tbii  cantract  which 
yciu  are  eeekfiig  16  eafbi^ee^iecMitrmry  to  the  express  pra«  Wte, 
feMMoasof  thelawy  er  at  hNMt  t»  its  f^kjf  and  therelbrs 
the  otMiHs  of  Jasliee  are  not  o|ieii  te  700.  The  consei. 
qoence  is^  that  by  this  a|»|iNeatien  of  the  rale  ef  hiw»  the 
oritoditig  company,  wbosi  the  rale  was  iksigiiei  to  Msap*- 
point  9Mi  paaish,  May  sbat  «p  Ha  eicbeqiier»  pocket  all  its 
illicit  gaias^  aad  rest  se^re  In  a  cempleleabeolatUMi  frooi 
Its  debts. 

AgSFifl,  let  as  8iipp«ss  that  the  aaehartsred  bank  (thrtagh 
Oe  obstinate  inertness  of  tbeooartsof  jostice)  has  acoeai* 
pushed  tMs  thMt  on  the  pablic^  and  that  the  steofchoMers 
are  f^easing  thenselves  with  tbe  anticipation  of  the  flmMt ) 
ar  fat  as  sappoee,  that  the  conpanyi  baTing  dUigendy 
wound  ap  its  aflhirs»  and  honestly  paid  all  ito  debts,  «nieet 
to  divide  to  each  sbarshalder  his  peHion  af  the  original 
fltack :  the  sAcers  of  the  instltotion  (Uie  SMst  gallty»  er 
ait  least  the  nest  certainly  obnaxioas  to  pnnishsMnt)  re- 
solve to  play  the  game  which  tbe  coarto  ef  justice  ham 
tenght  them,  agahiet  tbeir  principals,  the  stockholders ;  and 
in  tbe  Ibce  of  day,  empty  tbe  oontento  of  the  ?aalts  into 
Aeir  own  pockets.  According  to  tbe  broad  doctrine,  and 
4he  broader  appNeation  of  it,  asserted  in  toese  cases,  no 
SM^ion  will  be  entoftaiaed  against  them,  si  law  or  in  eqnl* 
tj.  IftH  only  the  original  stockholders,  bat  aU  who  may 
have  been  deluded  to  purchase  Ibsir  shares  $  tbe  Ignorant 
and  anwary ;  the  widow  and  the  orphan ;  these  mast  pay 
Hkt  penalty  ^  while  the  most  guilty  not  only  escape  withoot 
panishaMnt,  bat  depart  with  aiBaeace  and  mUMy. 

Again,  suppose  a  man  had  contracted  to  sell  hisppoperi- 
ty  for  a  given  price  payable  in  these  uncbartored  tomk 
netos  (then  the  prine^ml  circulating  mediam  in  thatcaan* 
try.)  If  the  price  be  pidd  in  toe  stipuhited  notos,  «d 
though  the  bankn  be  sohreat,  tbe  eoorto  of  jostice  wHl  aot 
^itortain  bis  action  tat  flm  conteati  of  the  notes ;  no  more 
wiH  tbey  entortoin  Ms  satt  against  tbe  parchaser>  cMer 


fi>r  the  prc^rty  thus  sold  for  a  coBsideratioii  tbat  has  ut* 
terly  failedf  or  for  the  stipulated  price  :  the  purchaseTy 
though  he  might  have  borrowed  the  very  notes  for  ttie 
purpose  of  making  the  payment,  and  was  the  chief  offenr 
der  in  putting  them  into  circulationt  reaps  a  clear  gain  ; 
and  the  yendor»  though  no  more  guilty  of  violating  the 
law  than  any  other  man  in  the  commumtyy  is  mulcted  with 
the  whole  loss.  If  the  price  be  not  paid,  the  purchase 
may  securely  enjoy  the  property  without  fear  of  retribu- 
tion or  reclamation ;  for,  if  his  creditor  appeal  to  justice^ 
she  turns  a  deaf  ear  to  his  complaints^  and  shi^  her  doors 
In  his  face. 

Instances  of  the  like  kind,  might  be  multiplied  without 
number ;  instances,  which  would  shock  the  moral  sense 
of  mankind,  and  dishonor  the  name  of  justice.  Enough 
have^beec  suggested,  to  shew,  that  this  sweeping  applica- 
tion of  the  principle  of  the  common  law,  on  which  the 
chancellor  has  founded  his  decrees,  is  not  only  a  depar- 
ture from  its  reason  and  spirit,  but  defeats  its  ends,  and 
works  the  very  mischiefs  it  was  intended  to  prevent ;  that^ 
whereas  the  principle  i/«^was  designed  and  established, 
to  discourage  illegal  contracts,  and  for  that  end  to  punish 
the  guilty  parties  to  them,  by  a  sort  of  outlawry  in  re- 
spect of  those  contracts,  this  applicatum  of  it  would  en- 
courage all  such  schemes,  by  giving  all  the  gains  to  the 
most  guilty,  and  throwing  the  losses  on  those  who  have 
least  offended,  or  even  on  the  innocent. 

The  principle  in  question,  rests  on  too  narrow  a  basis, 
and  its  aim  is  quite  too  confined,  to  be  applied  to  the  case 
of  these  unchartered  banks.  The  numerous  and  exten- 
sive associations  of  such  companies,  was,  (I  repeat,)  a 
distemper  of  the  state,  which  called  for  the  application  of 
a  general  enlarged  policy,  of  a  sound  political  economy, 
that  might  best  eradicate  the  evil,  and  avert  all  the  mis- 
chiefs it  threatened.  It  can  never  be  the  policy  of  the 
commonwealth,  to  correct  the  evil  of  a  vicious  circulating 
medium  in  any  district  of  country,  by  rendering  it  more 
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Tickm*  The  direct  tendency  of  this  doctrinef  which 
would  bar  these  nnchartered  hanlLS  of  all  resort  to  the 
courts  of  justice,  to  collect  the  debts  doe  to  tbemy  is,  to 
withhold  from  them  the  means  of  taking  in  the  condemned 
mediam  they  put  into  circalation.  It  must  depreciate :  it 
may  become  utterly  worthless.  The  paper  emitted  by 
these  banks  amoonted,  on  a  moderate  calculation,  to  a 
milKon  of  doUars,  if  the  imprudence  of  the  execution 
bore  any  proportion  to  the  indiscretion  of  the  design. 
The  debts  contracted  to  them  amounted  to  as  much.  Tru- 
ly, the  penalty  which  the  chancellor's  doctrine  would  in- 
flict^  is  enormoos^  and  the  objects  of  legal  vengeance  nu- 
merous beyond  all  example.  It  is  little  less,  in  effect,  than  a 
proclamation  of  outlawry  against  the  good  people  of  his 
two  chancery  districts,  in  respect  of  the  greater  part  of 
their  contracts,  during  the  time  these  unchartered  banks 
existed  among  them. 

What  is  this  doctrine,  the  application  of  which  to  the 
cases  at  bar  I  am  resisting,  (for  I  do  not  controvert  the 
doctrine  itself,)  but  a  part  of  the  poUcy  of  the  common 
law  ?  It  is  as  competent  to  the  legislature,  to  alter  tlie 
policy  of  the  common  law,  as  any  of  its  positive  institu- 
tions. Let  us  see,  whether  the  acts  of  the  legislature  have 
not  indicated  a  direct  contrary  policy  in  the  case  of  these 
vnchartered  banks. 

All  the  statutes,  being  made  in  pari  materiat  are  to  be 
taken  together ;  and  taking  these  statutes  together,  I  afirm, 
that  when  the  legislature  set  about  to  suppress  the  nume- 
rous unchartered  banks,  which  had  been  recently  formed* 
by  its  act  of  February,  ISlSffeJ  it  designedly  and  wise» 
ly  waived  all  consideration  of  the  legality  or  illegaKty  of 
those  institutions.  The  act  was  i^together  prospective  ; 
and  its  obvious  policy  was,  to  legalize  the  unchartered 
banks,  so  far  as  to  enable  them  bona  fide  to  close  their 
transactions ;  and,  by  conse<]pience»  to  legalise  those  trans- 
Co)  Her.  Code»  e.  908,  p.  111. 
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actions  themselves ;  for,  the  legislature  could  never  have 
intended  to  give  time  to  close  illegal  transactions. 

The  1st  section  of  the  act  of  Februaryt  1816,  makes  it 
unlawftil,  for  any  unchartered  company  then  formed  or 
to  be  formed,  to  commence  and  continue  bank  opera- 
tionSf  from  and  after  the  commencement  of  the  act  only. 

The  remainder  of  the  ]st»  and  the  £nd  section,  impose 
heavy  penalties  and  forfeitures,  for  the  violation  (^  that 
particular  act  only. 

The  3rd  section  vacates  all  such  contracts  between  nn* 
chartered  banks  and  dealers  with  them,  entered  into  for 
the  benefit  of  the  banks,  as  should  be  made  contrary  to 
the  provisions  of  that  actf  but  none  others  ;  not  contracts 
previously  made,  or  which  should  be  made  before  the  com- 
mencement of  the  act,  in  furtherance  of  the  end  of  closing 
their  transactions. 

The  4th  section  8ubjects«any  person  who  should,  after 
the  eommencement  of  the  act^  as  president,  manager  or 
cashier,  sign,  counter-sign  or  endorse  any  note  of  any 
such  unchartered  bank,  to  summary  motion  and  judgment, 
at  the  suit  of  the  commonwealth,  for  three  fold  the  amount 
of  the  note ;  no  penalty  is  inflicted  for  notes  previously 
emitted. 

The  5th  section  vacates  all  such  contracts  for  forming 
such  unchartered  bank  companies,  as  should  be  made  after 
the  passing  of  the  act,  and  none  other. 

The  6th  section  provides,  that,  if  any  unchartered  bank 
issue  any  notes  contrary  to  the  provisions  of  the  Ist  section, 
the  holder  or  owner  of  such  notes,  should  have  summary 
remedy  by  motion,  for  the  amount  of  such  notes,  and  fif- 
teen per  cent  damages,  against  all  or  any  of  the  mem- 
bers ;  but,  is  silent  as  to  all  notes  issued  not  in  contra- 
vention of  the  1st  section. 

The  7th  section  shute  the  courts  of  justice  against  all 
claims  and  suits  on  behalf  of  the  unchartered  banks,  for 
debts  originating  out  of  any  dealing  or  trading,  contrary 
io  the  provisions  of  that  act.    Bxpressio  uniw  est  excln- 
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sio  atteriun.  The  courts  of  justice  were  left  open  to  thein» 
as  to  all  contracts  not  made  in  contravention  of  that  par- 
ticular statute* 

And  the  last  section  postponed  the  operation  and  com- 
mencement of  the  act  to  the  15th  November,  1816. 

The  two  acts  of  November,  lS16^fpJ  reciting  that 
ifteen  of  the  unchartered  banks  by  name,  (the  institu- 
tions intended  to  be  suppressed  by  the  act  of  the  preceding 
sessioUf)  had  proceeded  with  a  bona  fide  intention  of  cfa»9- 
ing  the  traruactiota  of  those  UistituHonSf  in  conformiiii  of 
the  provisiom  (^  the  act  (^  February^  1816,  but  found  it 
necessary  to  ask  more  time  for  the  same;  thertfore^  these 
acts  farther  suspended  the  act  of  February,  1816,  till  the 
Slst  August,  1817.  These  acts  declare,  that  the  inten- 
tion of  the  act  of  the  preceding  session,  was,  to  g^ve  the 
unchartered  banks  time  to  close  their  transactions ;  and 
that  not  having  given  enough,  these  give  more.  To  give 
them  time  to  close  their  transactions,  were  vain  and  illu- 
sory, if  they  were  meanwhile  interdicted  by  law  from  co- 
ercing payment  of,  or  securing,  the  debts  due  to  them ; 
that  is,  from  closing  their  transactions. 

Surely,  the  policy  of  these  laws  was,  to  give  the  unchar^ 
tered  banks  every  opportunity  of  securing  and  collecting 
the  debts  due  to  them,  in  order  to  pay  those  they  owed  ; 
and  even  to  stimulate  them  to  the  utmost  activity.  Sure* 
ly,  the  policy  of  these  laws  is  wholly  irreconcileable  with 
that  policy  of  the  common  law,  now  brought  to  bear  on 
these  associations,  oi*  rather  with  the  fbrced  application 
of  the  principle,  which  would  in  effect  outlaw  them. 

The  policy  of  the  statutes  must  prevail.  As  to  the  pro- 
position, that  it  was  not  competent  to  the  legislature,  to 
legalize  the  transactions  of  these  unchartered  banks  in 
that  partial  degree,  necessary  to  cure  the  e\ils  which  had 
grown  out  of  them,  at  the  same  time  that  the  cause  of 
disease  and  mischief  was  eradicated ;  I  do  not  mean  to 

(p)  S  IUy.  C0d«,  0.  SOO,  SIC,  p.  115, 11«. 
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discuss  it,  and  in  trnth  know  not  how.  If  the  kgklature 
bad  given  all  these  companies  a  charter,  confirming  their 
articles  of  association,  and  legalizing  their  transactions 
fram  the  beginmng  to  the  full  extent  and  term  of  their 
original  protection,  I  could  not  have  heard  without  sor* 
prise,  a  denial,  or  the  least  doubt,  of  its  competency  to 
make  such  enactments,  and  to  bind  the  cttisens,  and  the 
courts  of  the  commonwealth,  to  respect  and  enforce  them* 
If  I  am  right,  the  judgment  in  the  case  of  IFibon  and 
f<ltaU  vs.  SpenccTf  must  be  affirmed.  The  decree  in 
Snyder  vs.  Daileyf  must  be  reversed,  and  the  cause  re* 
manded  to  be  matured  for  a  hearing  on  its  merits ;  for,  it  is 
agreed  on  all  hands,  that  it  is  not  ripe  for  a  decision  on  its 
merits  now.  And  the  decree  in  JdcGmre  \a.  Jishby  and 
oL  nuist  be  reversed^  and  the  injunction  dissolved. 

Tudur%  in  reply.  In  these  cases  I  maintain  no  incon- 
sistent propositions.  I  contend  that  contracts  naade  with 
the  unchartered  banks  were  void ;  and  that  therefore  Ash-* 
by's  deed  of  trust,  which  was  no  bank  transaction,  takes 
preference  of  McGuire*s,  which  was  one.  I  contend  alsOf 
that  Snyder  is  entitled  (o  relief  on  principles  of  public 
policy,  and  that  his  contract  with  the  bank  is  not  only  void* 
but  that  a  court  of  equity  will  declare  it  so.  In  both  ca« 
ses,  therefore,  I  seek  to  avoid  the  bank  contract 

That  the  unchartered  banks  were  illegal  associations^ 
is  admitted  by  Mr.  Leigh.  He  could  not  have  done  other- 
wise. The  act  of  1805  had  prohibited  the  circulation  of 
private  hank  notes.  If  to  put  one  note  in  circulation, 
was  illegal,  to  associate  for  the  circulation  of  thousands, 
must  have  been  so.  The  banks  were  therefore  unlawful 
institutions.  But,  it  is  of  some  importance  to  dwell  on  the 
character  of  their  infraction  of  the  law.  It  was  an  usur- 
pation of  one  of  the  most  valuable  prerogatives  of  the 
sovereign  power ;  the  power  of  regulating  the  circula- 
ting medium.  The  history  of  the  last  ten  years  has  proved 
the  importance  of  guarding  this  power  with  jealous  cir- 
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camsfMCtion ;  and  if  the  courts  can  throw  before  it  the  j|^ 
shield  of  the  jiidiciar7»  it  'm  wise  and  politic  to  do  so.  ^^^^r^ 
The  difiicuhy  of  sappressing  associations  of  this  descrip*  WiiM», 
tiofit  fiimisbes  additional  motiyes  for  firmness  in  the  excr-  ^ 
cise  of  those  jodicial  functions^  which  may  crippis  and 
destroy  them.  The  consideration  that  many  Tery  honour* 
able  and  npright  men  may  have  been  concerned  in  them 
famishes  no  reason  for  relaxing  the  rules  of  law.  Of  all 
illegal  establishments,  large  monied  institutions  of  this 
kind,  are  most  dangerous.  Operating  upon  the  purse, 
their  influence  is  all  powerful.  Lending  their  paper  to 
the  needy,  the  needy  become  their  instruments  in  forcing 
into  circulation,  a  currency  which  is  reprobated  by  the 
laws.  Soon,  every  man  within  their  sphere,  becomes  in 
some  way  or  other»  an  accomplice.  Every  man  in  the 
ordinary  transaction  of  business,  has  been  compelled  to 
reodve  and  to  pay  away  the  illegal  paper  which  has  driven 
ay  other  from  circulation.  Thus  no  grand  jury  can  be 
found  to  prevent ;  no  attorney  to  prosecute ;  no  jury  to 
convict  of  an  offence,  of  which  all  are  equally  guilty.  The 
faifluence  acquired,  is  moreover  dangerous  and  alarmingt 
Public  opinion  is  afibcted,  and  in  its  turn,  affects  the  legis^ 
lative  body.  The  general  assembly  is  besieged  by  the 
advocates  of  the  banks,  and  but  for  the  exemption  from 
similar  influence  in  other  parts  of  the  state,  we  should 
have  had  an  act  legalising  all  these  institutions.  In  fine» 
defeat  in  these  efforts  has  been,  by  many,  believed  to  have 
originated  a  plan  for  altering  the  constitution.  It  may 
well  be  said,  therefore,  that  such  establishments  are  ille- 
gal and  dangerous,  and  if  the  evU  be  a  disease  of  the  body 
politic,  it  requires  so  much  the  more  vigorous  treatment 
for  its  cure. 

What  then  are  the  remedies  which  the  law  has  provided 
lor  such  a  stale  of  things  i  What  are  its  provisions  for 
its  own  vindication  i  Penalties  for  violation,  and  the  vacat- 
ing illegal  contracts.  The  first  are  evaded.  The  latter 
remedy  alone  remains.    Shall  tbis#  too,  be  laid  aside^  and 
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vm.     these  dangerous  inroads  upon  the  law  passed  by  withoaf  no- 
s,^'>r^  tice  ?  By  no  means*  The  more  extensive  the  mischief,  the 
Wilson,   more  necessity  for  vigour.  Neither  reason  nor  authority, 
Speoloer,  justifies  Mr.  Leigh's  distinction,  that  what  will  be  punished 
^^      as  a  sin  in  a  few  individuals,  will  be  overlooked  because  it 
is  committed  by  thousands.  Indeed  for  this  <<  disease  of  the 
body  politic/'  as  it  is  called,  there  is  no  more  appropriate 
remedy,  than  the  refusal  to  hear  the  offender  in  the  courts 
of  justice.    Nothing  brings  home  to  our  bosoms  the  neces- 
sity  of  law,  more  than  the  inconvenience  of  being  denied 
its  assistance.    The  operation  of  such  a  penalty  is  also 
silent,  though  effectual.    Heavy  penalties  to  be  inflicted 
by  criminal  prosecutions,  either  are  not  enforced,  or  pro- 
duce heart-burnings  and  discontent,  and  sometimes  revo- 
lution or  revolt.    But  he,  who  has  disregarded  the  law, 
cannot  complain,  that  the  law  will  not  help  him. 

In  consonance  with  these  principles,  we  find  that  suits 
cannot  be  maintained  on  a  contract  against  the  policy  of 
law.  Is  it  reasonable,  that  a  court  organized  to  execute 
the  law  should  assist  in  breaking  it  \  If  a  party  commence 
a  suit  en  an  illegal  contract,  will  the  court  assist  him  if 
that  appears  by  his  declaration  ?  Or  if  it  appears  by  the 
plea,  is  it  not  the  same  in  principh  f  Or  if  the  wrong- 
doer has  obtained  the  advantage  in  a  court  of  law,  by 
hiding  the  real  character  of  the  transaction  under  a  trus- 
tee's name,  shall  even  a  court  of  equity  refuse  its  aid  in  va- 
cating the  contract  and  vindicating  the  law  ?  By  no 
means.  Authority  concurs  with  the  reason  of  the  thing 
in  supporting  the  negative.  Thus,  a  court  of  law  will  not 
aid  the  plaintiff  who  seeks  to  enforce  an  illegal  contract 
whether  in  restraint  of  trade  or  marriage,  or  in  cases  of 
smuggling,  &c,  &c ;  CqJ  and  the  rule  in  a  court  of  law  is 
laid  down  explicitly  to  that  effector  J  A  court  of  equity 
too  will  lend  its  aid.f  sj    And  the  objection  of  partieeps 

(g)  ST.  R.  17,  454.    4  T.  R. 466.    5  T.  a  599. 
(r)  8  Boi.  tnd  Poll.  Loid  Altmler,  page  84. 
(f)8P.  V^ini.89l.   Talbot,  140. 
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mnAiM  never  prevtilg.f  ^J    For,  relief  is  given  not  to  the    |»^ 
partyt  but  to  the  public  through  him.f  uj    These  cases  in  s^^>r^w 
equity  are  decisive  that  Snyder  should  have  been  relieved.  WBmb, 
The  order  of  dissolution  in  that  case  must  therefore  be  re-  Speaoer, 
versed ;  for  Snyder  was  not  pari  ddido.fvj    He  was  en- 
titled to  credit  at  least«ftc;J 

But  it  will  be  objected,  that  It  is  iniquitous  that  be  who 
bas  borrowed  the  money  should  not  return  it.  The  law 
abounds  with  such  instances.  Such  are  usury  cases ;  mo- 
ney lent  to  game  with»  the  proceeds  of  sales  of  Lottery 
ticketSf  goods  sold  to  be  smuggled,  and  various  others  in 
none  of  which  can  tbe  wrong-doer  recover  even  what  in 
justice  may  seem  his  due. 

If  the  contracts  made  with  the  bank  are  illegal,  it  follows 
from  the  authorities  cited,  that  they  may  be  avoided  by 
plea  or  relieved  against  in  equity. 

But  they  were  illegal,  for  the  contract  was  in  effect  that 
the  dealer  should  give  hi$  note  and  the  bank  their  notes. 
Ms  part  of  the  contract  is  void*  if  the  transaction  is  illegal. 
Now,  the  illegality  is  clear  in  itself  and  is  established  by 
Bolt's  oifimon^CxJ  **  that  every  contract  made  about  any 
matter  or  thing  which  is  prohibited  is  void." 

But  Mr.  Leigh  depicts  in  strong  colours,  tbe  general 
ruin  which  would  be  produced  by  the  application  of  these 
doctrines  to  so  extensive  <<  a  disease  of  the  body  politic.'^ 
These  evils  would  not  result  from  the  principles  for  which 
I  contend.  They  would  flow  indeed  from  the  chancellor's 
doctrine  of  refusing  relief  against  these  contracts,  and  de- 
nying to  parties  even  their  just  credits  in  their  transac- 
tions with  the  banks.  But,  if  dealers  with  the  bank  are 
permitted  to  enforce  their  just  credits  and  even  to  get  ror 
Hef  against  their  whole  debts,  the  few  individuals  concern- 
ed in  the  banks  alone  would  sufibr^  and  they  could  not 
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A^    Ju^%  complain.    Thus  too,  the  lass  would  fall  upon  the 
\^^^r>^  proper  person.    This  system  of  measures  would  not  be 
Wiisoo,   liable  to  the  objection  justly  imputed  to  the  chancellor's 
Spencer*   opinion  in  the  case  of  8nyder  and  Daile^t  in  which  the  rule 
^^*      laid  down  would  place  unchartered  hanks  in  a  better  si- 
tuation than  others,  and  enable  them  to  practice  frauds  by 
refusing  credits. 

•  Here,  however,  we  shall  doubtless  meet  again  with  the 
objection,  that  it  is  unequal  to  permit  the  banks  to  be 
sued,  but  not  to  sue.  But,  the  diversity  is,  that  we  per- 
,mit  suits  to  vacate  the  contract,  and  only  reject  those 
which  would  enforce  them.  Thus  far,  the  supposed  ine« 
quality  is  sustained  throughout  all  the  cases  cited.  We 
are  told,  too,  that  the  tendency  of  the  doctrine  is  to  render 
the  vicious  circulation  more  vicious.  That  danger  is  not 
now  to  be  apprehended,  for  that  circulation  has  entirely' 
disappeared.  And  as  to  the  future,  it  never  can  arise  ; 
for,  if  the  court  pursues  this  policy,  (so  long  the  policy  of 
the  common  law,)  there  never  can  be  another  unchartered 
bank.  Men  will  not  be  mad  enough  to  lend  out  money 
which  they  cannot  recover;  and  even  if  suchshould  be 
found,  they  could  not  force  their  paper  into  circulation, 
when  every  one  must  see  their  inevitable  bankruptcy  in 
prospect.  Had  these  principles  been  familiarly  known> 
those  banks  would  never  have  been  created. 

Considering  that  the  banks  have  been  composed,  in  a 
great  degree,  of  innocent  persons,  it  is  indeed  matter  of 
consolation  to  reflect,  that  the  adherence  to  the  principles 
of  the  law  will  produce  no  extensive  ill.  They  have,  with 
but  few  exceptions,  honorably  wound  up  their  concerns. 

I  come  next  to  the  acts  of  1816.  They  may  be  con- 
sidered together;  for,  the  last  is  a  mere  suspension  of  the 
first,  and  passed  on  the  very  day  the  first  had  at  first 
been  intended  to  commence.  The  first  act,  made  with  a 
view  to  put  down  the  banks,  contains  superadded  penal- 
ties and  superadded  prohibitions  also.  And  this  is  all  it 
does  contain.    But,  as  the  penalties  were  very  heavy,  and 


&c. 
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if  Uiejr  erer  attached  at  alU  would  forfeit  to  the  com*     j[*^* 
BMmwealth  all  the  bank  funds ;  the  act  itself  was  bus*  \^-v^ 
pended  in  its  operationy  first  until  Novemher,  181 69*  and    wusoo^ 
then  till  August^  1817.    There  is  not  a  word  of  the  re-  Speoeer, 
peal  or  suspension  of  the  act  of  1805.     Can  this*  then» 
be .  supposed  to  be  suspended  by  the  mere  suspension  of 
the  superadded  penalties  and  prohibitions  ?    It  would  be 
against  every  principle  of  fair  coastruction.    Iff  indeed^' 
there  had  been  a  clause  suspending  the  act  of  1805,  that 
clause  would  itself  have  been  suspended,  as  the  act  was 
not  to  commence  utttil  August,  1817.    Thus  it  could  not 
possibly  have  had  the  operation  conUrnded  for,  of  suspend-^ 
ing  the  act  of  1805,  from  February,  1816,  till  August 
1817.    But  suppose  it  had.    Then  during  that  time  there 
would  have  been  no  law  against  emitting  private  bank 
notes ;  or,  if  the  act  was  to  be  considered  as  suspended 
anlff  08  to  these  baukSf  then  they  might  lawfuUjf  have  is- 
sued as  many  as  they  pleased  in  the  interval.     Could  the 
legislature,  in  passing  the  act  ^^  more  effectually  to  pre- 
vent the  circulation  of  private  bank  notes,''  have  intend- 
ed this  ?     Impossible ! 

The  act  of  1805  was  then  in  full  force  between  the  pas* 
nage  of  the  act  of  February,  1816,  and  the  month  of 
August,  1817 ;  and  if  so,  the  consequences  of  contracts 
against  its  policy  must  follow. 

The  preamble  of  the  latter  acts  is  referred  to,  to  shew 
that  tfie  legislature  intended  to  give  time.  But  it  has  long 
been  settled,  that  it  is  not  proper  to  grope  amid  the  dark- 
ness of  an  obscure  preamble,  for  the  interpretation  of  an 
act  plain  in  itself.  The  question,  indeed,  is  not  about 
the  meaning  of  the  act,  which  is  ptTfectly  plain,  but  about 
its  effect  in  suspending  the  operation  of  a  former  law. 
This  question  is  one  of  judicial  pninciple,  not  one  of  in- 
terpretation which  can  be  illustrated  by  the  preamble  of 
an  act  in  no  wise  doubtfiil. 

If  I  am  right,  then,  in  these  principles,  the  case  of 
McChnire  and  A$hby  should  be  affirmed,  and  that  of  Sny- 
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der  and  Dailey  reversed  in  totOf  with  directions  to  per' 
petuate  the  injunction  for  the  whole  sum  ;  or,  if  the  court 
will  not  go  thus  far,  we  must  at  least  have  our  credits 
allowed  in  that  case. 

Judge  RoANB,  delivered  the  opinion  of  the  court  i* 

Wilson  vs.  Spencer. 

This  is  an  action  of  debt,  brought  in  the  county  court, 
by  the  appellee,  upon  a  single  bill.  The  defendants  plead- 
ed two  pleas,  stating,  in  substance,  that  that  bill  was  given 
to  the  president  of  an  unchartered  bank,  established  con- 
trary to  the  provisions  of  the  statutes  in  such  case  made 
and  provided,  and  that  it  was  given  in  consideration  of 
bank  notes,  emitted  by  the  said  bank,  in  equal  violation 
of  those  statutes.  These  pleas  were  demurred  to,  and  the 
facts  therein  stated,  are  consequently  admitted.  The  coun- 
ty court  gave  judgment  for  the  plaintiff,  on  the  demurrer^ 
and  that  judgment  was  affirmed  by  the  superior  court : 
from  which  judgment  of  affirmance,  an  appeal  was  taken 
to  this  court. 

It  is  not  easy  for  this  court  to  perceive  on  what  grounds 
this  judgment  can  be  justified  :  although  the  act  of  Feb- 
ruary 24th,  1816,(^yJ  was  not  in  force,  when  this  bill  was 
given,  the.  act  of  1 805  was,f  «J  and  the  bill  was  given 
for  a  consideration  utterly  prohibited  by  that  act.  It  was 
given  for  a  consideration,  prohibited  under  severe  penal- 
ties*: and  the  cases  cited  for  the  appellant,  incontestibly 
prove,  that  any  contract  founded  on  an  act  forbidden  by  a 
statute,  under  a  penalty,  is  void,  although  it  be  not  ex- 
prtsdy  declared  to  be'  so ;  and  that  no  action  lies  to  en- 
force it    Whatever  might  be  said,  in  relation  to  an  action 


*  The  eoonsel  mored  for  a  re>hearing  of  these  euuet,  and  the  eourt,  after 
having  had  the  motioD  some  time  under  oonsideration,  eipresaed  themsehea 
satisfied  with  the  decision. 

(jf)  8  Rev.  Code,  p.  tU.  {*)  3  Rev.  Code,  p.  til,  eh.  SOT,  §  «. 
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brought  to  recover  the  amouDt  of  the  bank  notes,  given  as    ^^ 
t^e  consideration  of  this  bill.  In  favor  of  the  holder  against  %,^^noL/ 
the  bank;  in  favor,  gs  might  be  argued,  of  an  innocent   wawa,^ 
endorsee,  or  holder  of  the  said  notes ;  it  is  clear,  that  no   speneer, 
action  will  lie,  on  a  bund  given  to  secure  the  payment      ^' 
thereof,  in  favor  of  the  bank,  the  party  more  emphati- 
cally offending  against  the  policy  of  the  act.    It  is  this 
last  mentioned  party,  who  is  now  asking  the  court  to  giv^ 
its  aid  to  violate  the  provisions  of  an  act  of  great  public 
policy  and  utility.    There  can  be  no  ground  for  such  a 
pretension,  unless  we  consider  the  act  of  1805,  as  repeal- 
ed at  the  time,  and  as  having  no  binding  force  or  au- 
thority.   In  relation  to  a  law  of  this  importance  and  cha- 
racter, and  of  such  long-standing  in  our  code,  we  ought 
not  lightly  to  imply  such  a  repeal.    It  should  be  shewn  to 
be  repealed,  either  expressly,  or  by  a  strong  and  netetsary 
implication.   The  only  ground,  on  which  that  inference  is 
atteoipted  to  be  supported,  in  this  case,  arises  from  the 
suspension  of  the  act  of  February  24tli,  1816.    That  act 
was  additional  to  that  of  1805,  and  created  further  pen- 
alties and  forfeitures  for  its  infraction :  but  it  left  the  act 
of  1805,  in  full  force. 

In  making  ti  further  declaration,  in  the  act  of  1816, 
that  notes,  bills  &c.  issued  contrary  to  its  provisions, 
should  be  null  and  void,  it  cannot  be  inferred,  that  those 
made  contrary  to  the  act  of  1805,  are  valid.  The  sus- 
pension of  the  former  act  does  not  necessarily  carry  with 
it,  the  repcfU  or  iuspension  of  the  latter :  nor  did  a  parti- 
cular provision  of  the  act  of  1816,  $  7,  specially  pro- 
hibiting suits,  by  the  banks  therein  contemplated,  inter- 
fere with  similar  prohibitions,  resulting  on  general  prin- 
ciples of  law,  from  the  inhibitions  contained  in  tlic  act  of 
1805.  A  suspension  of  the  act  of  1816,  therefore,  did 
not  suspend,  repeal,  or  interfere  with,  the  provisions  of 
the  act  of  1805  :  nor  does  a  recognition  contained  in  the 
suspending  act,  of  a  right  in  the  banks,  therein-mentioned, 
to  close  their  transactions,  in  conformity  with  the  pro*. 
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visions  of  the  act  of  1816,  annul  or  apply  to  the  prohibi* 
tions  contained  in  tiie  act  of  1805.  That  suspension  left 
the  batiks  aforesaid,  on  the  ground  they  occupied,  before 
the  passage  of  the  act  suspended ;  but  did  not  place  them 
in  a  better  situation ;  and,  far  less,  as  was  argued,  did  it 
legalize  and  charter  those  associations.  It  left  those  banks 
ttee  to  arrange  their  matters,  if  they  could,  without  suit : 
and  unaffected  by  the  severe  and  additional  restraints 
and  penalties,  of  the  act  of  1 8 1 6.  It  did  not  mean  to  inter* 
fere  with  the  original  act,  when  it  only  purported  to  sus- 
liend  in  part  another  act,  more  effectually  to  suppress  the 
circulation  of  notes,  emitted  by  unchartered  banks.  The 
suspension  only  operated  up  to  the  point,  embraced  by 
the  last  act,  and  did  not  go  beyond  it. 

Under  the  admission,  that  the  prohibition  in  the  act  of 
1805  is  not  repealed,  the  counsel  for  the  appellee  concedes^ 
that  in  regard  to  individual  cases,  the  law  would  be  de- 
cided against  him :  but  he  claims  an  exemption  for  bis 
clients,  rn  the  ground  of  the  extent  of  this  confederacy' 
to  infringe  the  laws,  and  of  what  he  is  pleased  to  call,  a 
disease  of  the  body-politic.  There  may  be  cases,  in  which 
the  still  voice  of  the  law  may  not  be  heard,  nor  the  power 
of  the  civil  officer  be  competent  to  execute  its  judgments. 
Thatf  however,  is  an  extreme  case,  partakes  of  the  nature 
of  a  revolution,  and,  in  point  of  magnitude,  is  not  shewn 
to  exist  in  the  case  before  us.  But  where  would  gentle- 
men draw  the  line  in  such  cases  ?  We  know  of  no  such 
boundary  in  the  case  before  us.  AJI  that  we  know,  is^ 
that  certain  associations  of  Individuals  have  set  them- 
selves up,  in  open  violation  of  the  laws,  to  exercise  a  high 
function  of  sovereignty,  at  most  only  confided  to  the 
power  of  the  legislature. 

We  are,  therefore,  unanimously  of  opinion,  that  the 
judgment,  in  this  rase,  is  erroneous,  and  that  it  should  be 
reversed,  and  entered  for  the  appellants. 


Ic«. 
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McGuiRE  V8.  ASHBT.  ]•*{• 

ApriL 

On  the  general  grounds  of  our  decisiony  in  the  case  of  whmm^ 
Wilson  vs.  Spencer^  we  are  of  opinion  to  affirm  the  decree. 
There  is,  in  principlet  no  difference  between  the  two  ca- 
ses ;  except  lliat,  in  the  present^  the  interposition  is  by  a 
court  of  equity.  That  courts  as  well  as  a  court  of  law, 
will  interfere  to  prohibit  the  effect  of  contracts,  made  in 
Tiolation  of  laws*  enacted  for  the  public  good.  The  cases 
cited  fully  support  this  position,  and  are  entirely  satisfac- 
tory.   The  decree  is  to  be  affirmed. 

SlTTDBB  X8.  DaHJST. 

The  diflsoItttioB  of  the  injanction  in  this  case,  gives  full 
effbct,  en  the  part  of  a  court  of  equity,  to  a  contract  en- 
tered into,  in  open  violation  of  the  law.  It  could  only  be 
pretended  to  be  right,  to  repel  the  plaintiff  from  that 
forum,  on  the  ground  that  he  is  equally  guilty  with  the  de- 
fendant. That  principle  Is  not^  however,  admitted  to  ap- 
ply to  cases  in  which  the  act  complained  of,  is  interdicted 
by  the  positive  provisions  of  a  statute  i  and  in  which  the 
commonwealth,  whose  policy  is  thus  violated,  may  be  con- 
sidered as  the  real  party*  Besides ;  there  may  not  be 
par  delictumf  in  this  case.  The  person  who  merely  takes 
the  notes  of  an  unchartered  bank  in  payment,  may  not  be 
considered  so  highly  culpable,  as  the  institution  which  is- 
sues them ;  and  besides,  his  necessities  may  have  occlu- 
ded his  freedom  of  will.  If  this  objection  does  not  lie  in 
relatioB  to  contrsici^  eocpresilff  declared  void  by  statute^ 
neither  does  it,  as  to  such  as  are  conclusively  held  to  be 
8o,  by  being  prohibited  under  penalties.  The  cases,  re- 
ferred to  in  the  argument^  shew  that  the  contracts  are  void 
in  the  last  case,  as  well  as  in  the  first. 

We  are  of  opinion  to  reverse  the  decree^  and  perpetu- 
ate  the  injunction. 
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m!^.  Beverley  against  Ellis  ^  Allan,  and  others. 


Wbere  a  deed  if  duly  prored  or  acknowledged,  aod  ordered  to  be  recorded, 
and  left  with  the  clerk  for  that  purpose,  it  ihall  be  considered  as  recorded 
from  that  time,  although  K  may  never,  in  &ct,  be  recorded,  but  is  lost  by 
the  negligence  of  the  clerk  or  other  accident. 

Therefore  a  deed,  under  such  circumstances,  will  be  preferred  to  a  subsequent 
deed,  which  has  been  duly  recorded,  even  although  the  party  to  such  subse^ 
quentdeed  may  not  have  bad  notice  of  the  prior  deed. 


Appeal  from  the  superior  court  of  chancery  for  the 
Richmond  district. 

Peter  R.  Beverley  filed  his  bill  in  that  courts  setting 
forthy  that  Carter  Beverley  conveyed  to  him  a  tract  of 
land  containing  five  hundred  acres  in  Culpeper  county^ 
by  deed  of  bargain  and  sale,  on  the  day  of  January, 
1808  ;  and  on  the  18th  day  of  the  same  montht  acknow^ 
lodged  the  same  in  the  county  court  of  Culpeper,  when  the 
said  deed  waSf  by  the  said  court,  ordered  to  be  recorded, 
and  was  left  with  the  clerk  for  that  purpose  ;  that  before 
the  said  deed  was  actually  recorded,  it  was  lost  or  des- 
troyed by  the  negligence  of  the  said  clerkt  and  cannot 
now  bo  found  :  that  after  the  18th  day  of  January  afore- 
said, the  said  Carter  Beverley  conveyed  the  same  land  to 
Charles  Copland  and  William  C.  Williams  in  trust  for 
the  purpose  of  securing  the  payment  of  certain  sums  of 
money  to  Ellis  and  Allan,  merchants  :  that  the  said  land 
has  been  since  sold  under  the  said  deed  of  trust,  and  El- 
lis and  Allan  became  the  purchasers :  that  Ellis  and  Allan 
bad  notice  of  the  complainant's  title,  before  the  sale  under 
the  deed  of  trust  aforesaid.  He  therefore  prays,  that  Car- 
ter Beverley  and  Ellis  and  Allan  may  be  decreed  to  con- 
vey the  said  tract  of  land  to  him. 

Ellis  and  Allan  filed  their  answer,  giving  an  account  of 
the  manner  in  which  the  debt  arose  between  them  and 
Carter  Beverley :  that  to  secure  this  debt^  the  deed  of  trust 
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mentioned  in  the  bill  was  executed :  that  they  bad  no    ^^^ 
knowledge  or  suspicion,  that  there  was  any  claim  or  pre-  s^^^<^0 
tended  claim  whatever  by  any  person  or  persons  to  the  BevcHej, 
said  landf  exc*ept  the  dower  right  of  Mrs.  Catlett,  and  ne-  EUiiMd 
ver  heard  of  the  complainant's  claim,  until  the  land  was 
advertised  for  sale^  that  the  sale  was  postponed  in  conse- 
quence of  an  advertisement  in  the  name  of  Peter  R.  Bev- 
erley, announcing  to  the  public  bis  claim,  and  cautioning 
them  against  purchasing  the  land  :  that  they  made  diligent 
enquiry  in  all  the  offices  where  the  said  deed  must  be  re- 
corded, and  found  that  there  was  no  deed  for  the  said  land 
to  the  complainant,  nor  any  paper  shewing  him  to  have 
any  title  :  that  thereupon  the  land  was  again  advertised 
for  sale,  under  the  trust  deed,  and  another  notification  was 
issued  by  the  complainant,  like  the  first ;  and  at  the  sale, 
the  defendants  became  the  purchasers,  and  received  a  deed 
from  the  acting  trustee.    They  therefore  conceive  them- 
selves to  be  innocent  purchasers,  without  notice,  and  for  a 
valuable  consideration,  &c. 

The  deposition  of  Munford  Beverley  proves,  that  Car* 
ter  Beverley  executed  a  deed  to  Peter  R.  Beverley,  for 
the  tract  of  land  aforesaid.  William  Broaddus,  who  was 
deputy  clerk  of  John  Jamieson,  clerk  of  the  county  of 
Culpeper,  states,  that  on  the  18th  day  of  January,  1808, 
a  deed  was  acknowledged  from  Carter  Beverley  to  Peter  R. 
Beverley,  as  appears  by  the  minute  book  of  the  said  court, 
in  the  hand  writing  of  the  deponent*  He  further  says, 
that  be  believes,  that  the  said  deed  conveyed  two  tracts  of 
land  to  the  said  Peter  R.  Beverley,  lying  on  Mountain 
Bun,  in  the  said  county  :  that,  beTore  the  said  deed  was 
copied  into  the  record  bmik,  he  believes  it  was  taken  from 
the  said  oflk;e,  privately,  by  some  person  to  him  unknown : 
that  a  diligent  search  has  been  made  for  it,  but  it  has 
never  been  found. 

The  chancellor  dismissed  the  plaintiff's  bill,  and  the 
plaintiff  appealed  to  this  court 
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j^^  Slanardf  for  the  appellantf  contended^  tliat  nccording 
s^^v^^  to  the  act  for  «  regulating  con veyances/Y^^^)  the  api>dlant 
Bereriej,  had  done  every  thing  incumbent  on  hinit  to  give  his  deed 
Bills  and  the  privileges  of  a  recorded  deed.  The  condition  con- 
tained in  the  law,  <<  and  be  lodged  with  the  clerk  of  such 
court  to  be  there  recordedt'*  has  been  literally*  complied 
with.  The  fourth  section  of  the  act  must  be  construed  so 
a^  to  make  it  consistent  with  the  first.  If  it  should  be 
understood  to  make  the  achuU  recording  an  essential  pre- 
requisite, instead  of  the  being  lodged  with  the  derk  io  be 
recorded^  the  two  sections  will  be  at  variance  with  each 
other.  Butf  the  qualification  in  the  fourth  section,  **  ac- 
cording to  the  directions  of  this  act/'  plainly  refers  to  the 
first  sertioUf  which  declai^es  that  it  will  be  sufficient  for 
the  party  to  lodge  the  deed  with  the  derk  to  he  record/^. 
When  the  party  has  lodged  the  deed  with  the  clerk,  he  has 
done  all  in  his  power.  The  deed  is  no  longer  under  his 
control;  and  it  depends  upon  the  c/«rA,  whetlier  it  sbaU 
be  recorded  or  not.  It  would  be  highly  unjust  to  make 
the  partu  sufier  for  the  negligence  of  the  dtrk.  If  the  op- 
posite doctrine  shall  prevail,  the  ^ectual  recording  w;ill 
depend,  not  upon  the  time  of  acknowledgment*  but  upon 
the  time  when  the  clerk  might  find  it  convenient  to  record 
it  This  would  place  the  rights  of  land-holderflij  upon  a 
very  precarious  footing* 

ffickhanif  for  the  appellee,  admitted  the  correctness  of 
the  position,  that  Peter  R.  Beverley  was  only  required  to 
lodge  the  deed  with  the  clerk  to  be  recorded.  But  thd 
deed  must  be  recorded  at  some  time  or  oth^^  to  give  a  par- 
ty the  benefit  intended  by  the  act  of  Assembly.  This  is 
the  import  of  the  4th  and  8th  sections  of  tbe,act.  By  this 
construction*  the  supposed  variance  between  the  1st  and 
4th  sections  is  avoided.  The  first  section  declares  that 
it  will  be  sufficient  to  lodge  the  deed  with  the  derk}  the  4th 

(a)  1  Rer.  Code,  p.  U7,  S  1,  old  edition. 
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.  s^tion  says  it  must  be  recorded^    Both  sections  must  have    ^^ 
their  full  meaningy  if  it  be  possible  ;  and  this  can   only  s^^>s<>^ 
be  done  bj  supposing  that  the  legislature  meant,  that  al-  Be%erie7, 
thoagh  it  is  sufficient  if  the  deed  be  lodged  with  the  clerk,  EiiitMid 

.  yet  that  it  must  be  recorded  at  some  time  or  other  after- 
wards. Here  the  deed  in  question  nex^er  has  been  record- 
ed and  never  can  be*  The  act  is  positive  and  not  to  be 
evaded  by  any^reasons  of  expediency.  The  minute  made 
by  the  clerk  does  not  give  notice  of  any  particular  quan* 
tity  of  land,  and  the  boundaries  and  situation  are  left 
quite  uncertain.  But  upon  general  equitable  principles, 
the  case  is  with  the  appellees.  They  are  defendants  and 
innocent  purthasers.  Where  equity  is  equal,  the  parties 
will  be  left  to  their  remedy  at  law.  But  in  point  of  fact, 
there  is  no  proof  that  this  land  was  ever  conveyed  to  Peter 
R.  Beverley.  Even  if  this  were  proved,  there  was  fraud 
in  Peter  R.  Beverley,  in  not  securing  his  title  by  a  Ks 
pendens  ;  which  might  easily  have  been  done,  as  Ellis  and 
Allan's  deed  was  made  two  years  after  the  acknowledg- 
ment. Besides  this,  the  appellant  has  a  clear  remedy 
against  the  clerk.    He  has  therefore  mistaken  his  remedy. 

Btanardf  in  reply,  enforced  his  construction  of  the  act 
or  assembly,  by  referring  to  the  Revisal  of  1819,  which 
has  inserted  in  the  4th  section  of  the  old  act,  the  words 
««  lodged  with  the  clerk,  &c.''  which  explain  the  meaning 
of  the  old  act,  and  remove  the  whole  foundation  of  Mr. 
Wickham's  reasoning.  The  assumption  that  Ellis  and 
Allan  are  innocent  purchasers,  is  nothing  but  a  peiitio  prin* 
eipii.  If  the  acknowledgment  of  the  deed  and  lodging  it 
with  the  clerk,  is  equivalent  to  actual  recording,  it  is  no- 
tice to  the  world,  and  Ellis  and  Allan  must  be  affected 
with  that  notice.  The  minute  of  the  clerk  gives  sufficient 
notice  to  a  subsequent  purchaser  to  put  him  up<m  inquiry. 
Peter  R.  Beverley  was  not  guilty  of  laches^  because  it  was 
not  his  duty  to  inquire  at  the  office,  whether  the  deed  was 
recorded  or  not.    As  to  the  argument  that  the  clerk  is 

Voi;.  I.  14 
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M^h.  Bumley'8  administrator  against  Duke  and 
'^'^^'^^^  others. 


Where  a  teaCttor  leaTes  two  wills,  one  in  Virginia,  and  the  other  in  England, 
the  EngUah  will  being  the  last  in  date  $  and  his  execator  takes  oat  letters  of 
administration  on  the  posterior  will,  in  England ;  this  does  not  i^  Jacto 
repeal  letters  of  administration  which  have  been  granted  in  Virginia,  on  the 
fint  will  $  bat  the  English  ezeeator  must  first  qoaKfy  by  giving  bond  and 
security  as  the  law  directs. 

Qu^rre  whether  the  recording  in  Virginia,  of  the  ezemplifioation  of  a  will  and 
the  probat  thereof,  in  the  prerogative  court  of  the  Archbishop  of  Canter- 
bory,  without  further  proo^  would  authorise  the  granting  of  letters  testa- 
mentary in  Viiiginia  ? 

What  acu  will  amount  to  a  virtual  renunciation  of  an  executorship  ? 

The  principle  of  Granbcrry  vs.  Cranberry,  (I  Washington,)  affirmed. 


This  suit  was  originally  brought  in  the  high  court  of 
chancery,  and  afterwards  transferred  to  the  Fredericks- 
burg district^  upon  the  division  of  the  court. 

John  Burnley,  who  had  been  a  resident  of  Virginia, 
afterwards  moved  to  Great  Britain,  and  died  at  sea  on 
his  return  to  Virginia.  He  left  two  wills,  one  dated  in 
1771 ,  and  the  other  in  1 778.  The  last  will  was  proved  in 
the  prerogative  court  of  the  Archbishop  of  Canterbury, 
and  Hardin  Burnley  qualified  as  executor,  in  England. 
This  will  was  admitted  to  record  in  the  year  1785,  in  the 
county  court  of  Hanover,  upon  the  production  of  a  tran- 
script of  the  will  with  the  probat  thereof,  duly  certified 
according  to  the  laws  of  Great  Britain.  Before  this,  how- 
ever, a  will  of  John  Burnley*  dated  in  1771,  had  been 
recorded  in  Hanover  county  in  1779,  and  administration 
granted  in  1782,  to  Zacbariah  Burnley,  who  took  upon 
himself  the  administration  of  the  estate  of  John  Burnley, 
in  Virginia. 

By  the  will  of  1778  (and  indeed  by  both  wills)  the 
testator  directed  his  executors  to  put  600(.  Virginia  cur- 
rency to  interest^  and  the  interest  arising  to  be  annually 
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paid  to  his  sister  Elizabeth  Duke,  and  after  her  decease,    J||^ 
the  principal  to  be  equally  dmde^l  between  the  said  Eli-  s^^^rs^ 
zabeth's  then  surviving  children.    This  suit  was  brought  Bumfey'k 
by  Elizabeth  Duke  and  her  children,  to  recover  of  Za-      «#. ' 
chariah  Burnley,  the  amount  of  their  legacies.    They  al-  ^^'•**'- 
ledge  in  their  bill,  tliat  Z.  Burnley  has  got  the  whole 
estate  of  John  Burnley  in  Virginia,  into  his  possession, 
and  that  it  amounts  to  much  more  than  enough  to  satisfy 
all  specific  legacies,  after  paying  debts ;   that  he  has 
wasted  the  estate  without  putting  out  600L  to  interest  ac- 
cording to  the  directions  of  the  will,  and  has  not  only  re* 
fused  to  pay  the  said  interest  for  many  years,  but  has  also 
refused  to  place  the  principal  in  such  a  situation,  as  would 
secure  the  payment  of  it  to  the  children  of  Elizabeth  Duke, 
at  a  future  day :  that  the  complainants,  seeing  the  danger 
of  their  legacy  being  lost,  agreed  among  themselves  to 
make  partition  of  it  as  soon  as  it  could  be  got,  without 
waiting  the  death  of  the  said  Elizabeth,  who  is  willing  to 
renounce  all  claim  to  the  annual  Interest  in  future,  and  to 
receive  from  her  children  a  compensation,  in  lieu  thereof; 
of  all  which  they  have  long  ago  informed  Z.  Burnley : 
they,  therefore,  pray  that  he  may  be  compelled  to  pay  to 
the  complainants  the  legacy  with  all  the  interest  thereon 
which  may  be  due,  and  that  he  may  be  required  to  render 
an  account  of  his  administration. 

Z.  Burnley  says  in  his  answer,  that  he  has  paid  some 
of  the  instalments  of  interest,  and  believes  that  in  1789,  he 
acknowledged  by  letter,  that  three  years  interest  were 
doe  to  E.  Duke ;  but  since  the  dat«  of  this  letter,  sundry 
evidences  of  debts  due  from  his  testator  have  come  to  his 
knowledge,  which  have  made  it  doubtful  whether  there  will 
be  suflBcient  assets  to  pay  debts ;  that  this  doubt  has  pro- 
duced a  suspension  in  the  payment  of  the  interest  upon 
the  legacy ;  that  the  agreement  mentioned  in  the  bill, 
between  the  complainants,  is  not  binding  on  him,  as  he 
is  no  party  to  it ;  and  submits  it  to  the  court.  Whether 
the  complainants,  by  their  agreement,  have  a  right  to  take 
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182^  the  principal  legacy  out  of  Iiis  bands,  in  the  lifetime  of 
s^^^r^  £•  Duke ;  and  he  expresses  his  willingness  to  account. 
Burnley*!  By  an  amended  bill,  the  complainants  alledge,  as  new 
^/'  matter  :  Ist.  That  Z.  Burnley  sold  a  tract  of  land,  part  of 
Buke^ke.  ^|^^  estate  of  John  Burnley,  deceased,  at  private  sale,  to 
Hardin  Burnley,  who  relinquished  his  bargain,  and  then 
it  was  sold  to  B.  Temple  for  2,000t. ;  which,  they  alledge, 
was  much  less  than  could  have  been  got  for  it  at  public 
auction.  They,  therefore,  pray  that  th«  said  Z.  Burnley 
may  be  compelled  to  account  for  tbe  value  of  the  said  land 
at  such  price  as  it  would  have  sold  for  at  public  auction. 
[N.  B.  The  deed  to  Temple  is  executed  by  Z.  Burnley 
and  Hardin  Burnley ;  the  latter  of  whom  signs  it,  not  in 
the  character  of  executor,  but  as  heir  to  John  Burnley  de- 
ceased.] S.  That  the  said  Hardin  Burnley,  (the  English 
executor)  had  possessed  himself  of  all  the  estate  of  J. 
Burnley  in  England,  and  of  several  bonds,  judgments, 
and  other  evidences  of  debts  due  to  the  said  J.  Burnley, 
in  this  country,  and  that  be  ought  not  to  have  received  any 
part  of  the  assets  in  tliis  country,  until  he  had  settled  the 
account  of  his  executorship  in  England  |  so  as  to  shew  the 
amount  of  assets  in  his  hands  which  might  have  been  ap- 
plied to  the  discharge  of  his  claims  against  the  said  es* 
tate.  They  state,  that  the  estate  of  the  said  J.  Burnle  j  in 
England  was  fully  sufficient  to  satisfy  any  demand  wbich 
the  said  Hardin  Burnley  might  have  against  the  said  J. 
Burnley :  that  a  certain  Edmund  Littlepage,  of  this  state, 
has  effects  in  his  hands  belonging  to  the  said  Hardin 
Burnley,  fully  sufficient  to  satisfy  the  legacies,  bequeathed 
by  the  will  of  the  said  John  Burnley.  They  therefore 
make  Hardin  Burnley  and  Edmund  Littlepage,  parties  to 
this  suit ;  and  pray,  that  the  former  may  render  an  ac- 
count of  his  executorship  in  England,  and  the  latter  may 
disclose  what  effeccs  he  may  have  of  the  said  Hardin 
Burnley  in  his  hands,  &c« 

Hardin  Burnley  being  a  non-fesldenti  an  order  of  pab* 
licatioa  was  made  against  bim. 


Comi  of  JfpeoU  of  yirgimUu  ill 

Z.  Baraley  Mswers^  tbmt  it  is  tra«  that  ht  sold  tb€ 
King' William  lands  as  stated  in  the  amended  billf  bat^ 
verily  believes  that  they  were  sold  for  their  Tull  ralue  in  ^^JT^V^ 
ready  money  ;  that  he  is  ignorant  of  the  state  of  J.  Burn*      ««. 
ley's  affairs  in  England,  but  is  rather  inclined  to  belieire  '^••^^ 
that  he  was  rather  a  debtor  than  a  creditor  in  that  couo* 
try;  that  conceiving  that  Hardin  Burnley  acted  under 
an  authority  superior  to  his  own,  he  permitted  the  said 
Hardin  to  receive  the  price  of  the  land  from  the  said 
Temple,  &c. 

Z.  Burnley  afterwards  died,  and  the  suit  was  revived 
against  Alexander  Shepherd,  his  administrator  de  bonU 
natu 

Upon  reference  of  the  accounts  to  a  commissioner,  be 
reported  a  balance  due  from  the  estate  of  Z.  Burnley, 
greatly  exceeding  the  amount  of  legacies  due  to  the  com- 
plainants, under  the  will  of  J.  Burnley,  deceased. 

The  commissioner  also  reported  a  considerable  balance 
against  Alexander  Shepherd,  as  administrator  de  botm 
non  of  Z.  Burnley,  deceased. 

Exceptions  were  filed  to  these  reports  by  the  defendant 
Shepherd,  some  of  which  were  sanctioned  by  the  court  of 
chancery  and  others  rejected;  whereupon  the  accounts 
were  again  referred,  and  the  commissioner  again  reported 
a  balance  against  the  defendant,  sufficient  to  satisfy  the 
claims  of  the  complainants. 

To  this  new  statement,  the  defendant  Shepherd  again 
filed  exceptions ;  and  the  court  of  chancery,  upon  a  bear- 
ing, decreed  that  Alexander  Shepherd,  administrator  &c. 
do  pay  to  the  plaintiffs  Elizabeth  Duke,  Burnley  Duke, 
'William  Smith  and  Ann  his  wife,  Reuben  Smith  and 
Elisabeth  his  wife,  Richard  Keeling  Tyler  and  Mary  his 
wife,  and  Patsey  Duke,  four  hundred  and  eighty-three 
poun'ds,  four  shillings,  with  interest  at  the  rate  oi  Jive 
per  cenU  per  annum, ^on  four  hundred  and  fourteen  pounds, 
five  shillings  and  eleven  pence,  part  thereof,  from  the  dlst 
day  of  December,  1817,  until  payment;  to  the  plaintiffs 
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isfis.     Kesriah  Redd,'*^  Cleviers  Duke,  James  Duke  and  Amy  Pet- 
s^^v^^/  tus,  the  sum  of  five  hundred  and  sixty-nine  pounds,  eight 
Burntey*!  shillings  and  one  penny,  with  the  like  interest  on  Toar 
v9.      hundred  and  eighty-eight  pounds,  eleven  shillings,  part 
'^'*®'***  thereof,  from  the  Slst  day  of  December,  1817,  until  pay- 
ment ;  and  to  the  plaintiflb  James  R.  Pannel  and  otherst 
five  hundred  and  sixty-one  pounds*  four  shillings  and 
seven  pence,  with  like  interest  on  four  hundred  and  eighty- 
one  pounds,  sixteen  shillings  and  eight  pence,  from  the 
Slst  day  of  December,  1817>  until  payment;  which  pay- 
ments, are  to  be  made  to  the  said  parties  respectively, 
upon  their  respectively  entering  into  bond  with  good  se- 
curity to  the  defendant  Shepherd,  in  the  penalty  of  double 
the  sum  respectively  decreed  to  them,  with  condition  to 
refund  in  due  and  rateable  proportions  to  the  said  defen- 
dant for  the  payment  of  any  debts  which  may  hereafter 
appear  to  be  due  from  the  said  John  Burnley  deceased, 
and  the  costs  of  recovering  the  same ;  and  that  the  said 
defendant  Shepherd,  pay  to  the  plaintiffs  the  costs  by  them 
expended,  &c« 

From  this  decree,  the  defendant,  Alexander  Shepherd, 
appealed  to  this  court. 

Stanardf  for  the  appellant. 

Hay  and  Call,  for  the  appellees. 

March  30th.— Judge  Brooks,  delivered  the  opinion  of 
the  court  tf 

The  court,  not  deciding  whether  the  recording  in  the 
court  of  Hanover  county  of  the  exemplification  of  the 
will  of  John  Burnley  of  1778,  and  the  probat  thereof  by 
Hardin  Burnley  in  the  prerogative  court  of  the  Archbishop 

*  All  the  penoQi  whose  names  follow,  were  made  parties  hy  content  Tbef 
daim  by  clauses  in  the  will,  similar  to  the  bequest  to  EUsabeth  Ottke  tad  l^r 
children. 

t  Jadge  Boane  was  absent  from  indispositicn. 
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of  CaiiteriMM7,  witkMrt  fiutber  proof,  wouM  bivo  mmImh  ^i^ 
riMdl  tbo  gnuituig  of  leUem  IttteMiiterj,  to  Hwdiiv^^PvO 
Burnleyt  is  of  opiiuoii  thot  U  did  doI  repeal  the  letters  of  Bwmky'g 
administratioB  grmnted  to  Zsch.  Bvmiley  upon  the  pre?l-  -J^.' 
oas  will  of  John  Biimley  of  177 1  $  and  that  Zacb»  Bvm-  ^^"^^ 
ley  was  not  aathorised  thereby  to  transfer  the  assets  of 
John  Bornlejr  in  his  bands,  to  Hardin  Burnley ;  be  hav- 
\m%  &iled  to  qaaiifjr  by  giving  bond  and  sacurity  as  tho 
law  directs ;  and  that  the  said  Z.  Burnley  was  chargeable 
with  all  the  assets  of  John  Burnley  which  came  to  his 
)iand»»  or  might  have  come  to  his  hands*  by  using  doe 
diligence^  the  more  especially,  as  in  this  case  Hardin 
Burnley,  by  omitting  to  qualify  as  aforesaid,  and  also  by 
uniting  in  the  deed  for  the  land  directed  to  be  sold  by  both 
wills,  with  Z.  Burnley  the  administrator  upon  the  first 
will,  as  heir  at  law  to  the  testator,  and  not  as  surviving 
executor,  virtually  renounced  that  character,  and  was 
only  entitled  as  creditor  and  legatee  to  receive  any  por- 
tion or  the  estate  of  John  Burnley ;  and  the  court  is  further 
of  opinion,  that  applying  these  principles  to  the  accounts 
and  reports  in  the  record,  without  deciding  on  the  excep. 
tions  of  the  parties  thereto,  it  does  not  appear  that  the 
estate  of  Z.  Burnley  in  the  hands  of  the  appellant  has 
been  charged  to  a  greater  amount  than  was  proper;  and 
although  the  court  does  not  approve  of  the  mode  of  set- 
tling the  account  of  the  appellant,  being  of  opinion  that 
the  principle  laid  down  in  the  case  of  OtaiiberT^  vs.  Qran" 
herryffaj  is  applicable  to  it,  yet  the  appellant,  in  the 
opinion  of  the  court,  has  no  just  ground  to  complain  of 
it,  inasmuch  as  he  is  credited  with  ISO/,  with  interest  to 
the  amount  of  21/.  12«.  without  producing  any  vouchers ; 
which  is  more  than  equivalent  to  any  error  against  him« 
The  decree  is  therefore  afilrmed. 


(a)  1  WashiDgtOD,  946. 
Vol.  t.  18 
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A^    Lyoe  against  Jackson,  and  Lyne  agaimt 
^-^■^^^^  Wilson. 


Wbere  a  part/  appUet  to  a  «ocirt  of  ehaneeiy  to  prevent  the  imiiiig  of  a  pa^ 
tent,  or  an  assignroent  of  a  survej,  and  alledges  a  fraud  committed  bj  the 
defendant  in  forging  an  agreement  between  him  and  the  oompkunant,  the 
•ourt  of  chanaery  haa  joriidietian  without  the  party's  leaortiof  to  a  eateat 
hi  the  first  inatanee. 

During  the  pendens  of  such  a  suit,  no  person  can  obtain  a  patent  for  the  same 
land  under  a  treasury  warrant,  located  since  the  institution  of  the  siUt ;  but 
he  will  be  regarded  as  a  porehaser  with  notioe. 


These  were  appeals  from  the  superior  court  of  chance- 
ry for  the  Richmond  district. 

John  Lyne  filed  his  bill  In  the  high  court  of  chancery 
against  George  Jackson  and  William  Martin,*  executors 
of  Hczekiah  Davisson  d<H;eased»  William  Haymond  and 
the  Register  of  the  Land  Office*  setting  forth  the  follow- 
ing case :  that  John  Lyne  the  complainant  being  possess- 
ed of  certain  treasury  warrants,  entered  into  an  agree- 
ment with  Hezekiah  Davi8son»  by  which  it  was  witnessed^ 
«<  that  the  said  John  Lyne  hath  this  day  delivered  the 
«  said  Bavisson  two  land  warrants  No.  15170  and  1 51 71* 
<<No.  15170  is  for  eight  thousand  acres,  and  No.  15171  is 
<<  for  eight  thousand,  seven  hundred  and  18|  acres  of  land. 
<^  The  said  Davisson  for  his  part  doth  promise  to  locate 
«<  and  survey  the  said  land  for  the  said  John  Lyne,  and  to 
"  return  plots  of  the  surveys  to  him,  the  said  Lyne,  or  to 
<<  the  register  of  the  land  office.  As  soon  as  patents  is- 
<<  sue,  the  said  John  Lyne  do  oblige  himself,  his  heirs,  to 
<^  assign  to  the  said  Davisson,  his  heirs  &c«  one  half  of  a]I 
<*  such  patented  land  as  shall  be  by  him  surveyed  for  the 
<<  said  Lyne,  the  expense  of  surveying  and  patents  to  be 
*'  equally  divided  between  the  said  Lyne  and  Davisson  :*' 


*  William  Manlsby  and  Anne  his  wife,  were  afterwards  made  defendantSt 
the  said  Anne  being  one  of  the  executon  of  HcKekiah  Oaviaaoii  deoeued. 
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which  agreement  was  signed  and  sealed  hy  both  parties : 
that  no  adjustment  was  made  between  the  parties  in  the 
life  time  of  the  said  Hezelsiahf  whereby  to  ascertain  the 
part  which  each  was  to  have  of  the  lands  aforesaid,  and 
the  complainant  did  not  part  with  his  title  in  common,  in 
any  manner  whatsoever,  except  to  that  of  three  thousand 
acres  whereon  tite  warrant  No.  15170  was  in  part  laid ; 
yet  the  said  Heiekiah  fraadtilently  wrote  or  caused  to  be 
written  an  assignment  to  himself  of  the  whole  of  that 
warrant  and  forged  the  signature  of  the  complainant 
thereto ;  and  under  colour  of  that  fraud,  he  caused  the 
land  to  be  surveyed  for  himself:  that  the  said  Hezekiah 
is  since  dead,  leaving  George  Jackson  and  William  Mar- 
tin his  executors,  who  have  offered  the  said  land  for  sale, 
although  no  patent  hath  yet  issued  for  the  same.  He 
therefore  prays,  that  the  said  executors  may  be  injoined 
from  selling  the  said  land  and  compelled  to  account  with 
the  complainant  on  the  principles  of  the  said  agreement* 
for  all  warrants  by  him  delivered  to  their  testator :  that 
"William  Baymond*  may  be  injoined  from  delivering  the 
said  warrant  to  any  person,  till  the  further  order  of  the 
court ;  and  that  the  register  may  be  injoined  from  issuing 
any  patent  for  the  land  aforesaid. 

The  injunction  was  a>%arded. 

William  Haymond,  by  his  answer,  says,  that  he  be- 
lieves that  the  assignment  mentioned  in  the  bill,  was 
wholly  written  by  Davisson  himself:  that  the  warrant  is 
in  hiB  (Haymond's)  hands :  that  it  was  delivered  to  him 
by  the  said  Davisson  for  the  purpose  of  being  surveyed ; 
by  virtue  of  which  he  hath  caused  five  thousand  acres  to 
be  surveyed  for  the  said  Davisson  ;  and  that  he  does  not 
intend  to  deliver  it  to  any  person  until  the  further  order 
of  the  court 

The  executors  say  in  their  answers,  that  they  know 
nothing  of  the  alledged  fraud  :  that  they  have  never  of^ 

*  The  tanejot  of  HtrritOB  eoontj. 
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2^     fered  my  M  tlie  said  Imds  for  sal^ :  tiiat  Mm  eomplaiii* 

\^^sns^  ant  has  hJnself  beea  in  default^  1st  bacausc  thejr  Mi«V6 

Ljne,     that  their  testator  has  borne  oU  the  expense  of  the  loea* 

jMkNo,  tions  and  surveys^  and  the  complainant  has  never  re« 

^'      funded  his  propoKion  of  Hie  same,  and  Snfly  beeanse  the 

complainant  has  not  conveyed  a  moiety  of  the  sud  lands 

to  their  testator.    They  therefore  hope^  that  the  com- 

phiinant  may  be  compelled  (o  make  such  division  aod  to 

execute  conveyances  accordingly,  and  account  for  his 

proportion  of  the  expenses  of  the  locations  and  surveys 

in  execution  of  the  said  articles  of  agreement* 

Upon  the  death  of  John  I^yne,  the  suit  was  revived  in 
the  names  of  William  Ljji»  his  executor,  and  the  said 
William  Lyne  and  William  Lyne,  jr.  Us  devisees  $  and 
upon  the  death  of  the  latter,  it  was  revived  by  his  eote* 
cutors  and  devisees. 

Depositions  were  taken,  which  clearly  prove  that  the 
assignment  in  question  was  wholly  written  by  Heeekiak 
Davisson,  and  establish  all  the  material  allegations  of  the 
bill. 

Tlie  same  complainants  afterwards  filed  a  supplemental 
bill  against  Benjamin  Wilson  jr.,  Daniel  Davisson  and 
the  Register,  charging,  that  pending  the  suit  against  Da<- 
vlsson's  repi*e8entatives,  the  said  Wilson  had  procured  a 
warrant  for  five  thousand  acres,  which  he  had  laid  on  the 
land  in  controversy,  and  having  had  a  plat  and  certtflcate 
of  survey  returned  to  the  Register's  office,  will  obtain  a 
patent  for  the  same,  unless  prevented  by  the  interpooitioB 
of  a  court  of  chancery  :  that  the  complaiaanto  were  ig- 
norant of  this  fraudulent  attempt  until  inforaied  of  it  by 
a  letter  received  by  the  last  mail :  that  the  first  survey 
being  in  the  name  of  Uezekiah  Daviason  by  virtue  of  the 
forged  assignment  aforesaid,  and  all  the  subsequent  pre- 
eeedlngs  being  in  the  name  of  the  said  Heoekiak,  the 
complainante  cannot  resort  to  the  remedy  by  caveat 
against  a  grant  to  the  said  Benjamin  Wilson,  with  any 
hope  of  success*    They  therefpre  pray#  that  the  register 


amiH^Jfp$A^nramM.  117 

of  ito  iMd  aOce  imj  be  injoiiMd  from  mwim  a  pitoat     i«^ 
to  the  said  B«^|aaiB»  on  tbe  Mid  plat  aad  certiicato  of  s^><^^ 
rarveyt  te.  l^tb^ 

The  ooart  granted  tl^  ii\i«iiictio«»  Jmkaom^ 

The  defeiadantB  Wibon  and  DaviiMHi  adMit#  tkat  the  ^"^ 
defendant  Wilton  did  eater  and  locate  a  warrant  for  5000 
acres^  and  the  saMo  wae  enrv^ed  on  tbe  lOtb  of  Septen* 
her  1815,  on  a  certain  tract  of  land  in  Harrieon  conntyj, 
contaiaing  4710  acree  ;  a  part  of  which  eorvey  is  inclo* 
ded  In  Lyne*e  sorrey,  assigned  to  Davisoon :  that  the  de« 
fondants  do  not  admit  that  the  said  asaignamU  was  brged 
or  anaifthoriaed,  ai^  reqnire  proof  thereof  if  the  same 
ahottld  become  malSerial  in  this  cause ;  they  then  aige 
several  legal  objections  to  the  okjects  and  proceedings  of 
tfamsttit. 

The  chancellor  decreed,  that  the  said  saito  be  dismissrd^ 
the  complaiaaniB  ha?ing  a  remedy  at  law  by  careat. 

The  piainti  A  appealed  to  this  conrt. 

Vpihur  and  Wtckhavnp  for  the  appellants. 

OilmtTj  for  the  appellees. 

For  the  appMant$9  it  was  said,  that  a  caveat  coald  not 
afford  complete  relief,  and  a  court  of  equity  had  juris* 
dictioOf  because  one  oiyect  of  the  bill  was  to  iiuoin  the 
defendaate  from  disposing  of  the  laud.  Lyne's  obje<4 
was  moreover  to  obtain  a  conveyance  of  an  undivided 
moiety.  This  could  not  be  accomplished  hy  cavtaiU 
There  oan  be  no  doubt  of  the  fraud  committed  by  Oavia* 


The  counsel  for  tbe  ofipMnt  contended*  that  the  court 
of  chancery  had  no  jurisdiction.  There  are  but  two  ca- 
ses in  which  a  court  of  equity  has  jurisdiction  in  a  ques- 
tioa  of  ooveol ;  1,  where  a  new  case  is  made  which  could 
not  be  introduced  on  %wHat;  2*  where  a  party  ia  pre- 
vented by  fraud  from  obtaining  a  carotat :  Neither  of  these 
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cases  is  made  out.  Every  objecthm  which  is  now  made, 
might  have  been  as  well  ur^  at  the  trial  of  a  caroeat. 
No  discovery  is  sought  from  the  defendants  ;  the  evidence 
is  entirely  aliunde  ;  and  that  evidence  might  have  been 
brought  out  with  full  as  much  effect  on  a  caveat  as  in  a 
chancery  suit  As  to  the  second  ground  9  there  is  not  even 
a  surmise,  that  the  complainants  were  |n*evented  by  fraud 
from  obtaining  a  caveat.  In  short,  this  case  comes  within 
the  spirit  and  tetter  of  the  cases  of  Johnson  vs.  Brown^faJ 
and  JMand  vs.  CromweU.fhJ  The  case  of  Currie  vs. 
MarHntCeJ  does  not  apply,  because  here  the  appellant 
could  prove  his  title  to  the  warrant.  A  Hs  pendens  can 
only  exist  where  the  parties  have  a  title  to  the  subject  in 
controversy.  The  original  entry  in  this  case  was  so 
vague,  that  it  would  not  give  any  notice  to  a  locator  of  the 
adjacent  residuum.^ d^ 

In  reply  it  was  said,  that  the  principle  in  Mland  vs. 
Cromwellf  ought  to  be  restricted  to  cases  falling  pre- 
dsdy  within  the  circumstances  of  that  case.  Davisson 
was  a  mere  trustee,  and  a  court  of  equity  ought,  upon 
well  known  principles,  to  enforce  the  due  execution  of  the 
trust.  Fraud  is  another  head  of  equitable  jurisdiction, 
which  would  equally  sustain  the  jurisdiction  in  this  case. 
In  addition  to  this,  there  was  an  original  right  to  come 
into  a  couit  of  equity,  to  obtain  a  partition;  an  object 
which  could  not  be  attained  by  a  caveat.  The  caveat  law 
does  not  take  away  an  original  equitable  right  The  case 
of  a  surety  who  has  a  summary  remedy  against  his  prin- 
cipal, is  an  illustration  of  this  doctrine.  The  case  of 
Christian  vs.  ChrisHanfeJ  is  a  conclusive  authority  in 
oar  favor.  The  law  limiting  a  time  within  which  a  sur- 
vey must  be  made  was  repealed  by  a  subsequent  law.    As 

fS  Can,  859. 
4  Man.  15S. 
SCt11,S8. 
t  Cdl,  900,  Hunter  ot.  HalL    1  Monf.  aoo^  Depew  ot.  Howwi. 
Taeker^s  OTioion. 
CMuiif;  6M. 
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to  the  survey  not  being  confomiable  to  the  entiyy  this  i 
tion  was  not  before  the  chancellor.    He  ikcided  on  the  . 
point  of  jurisdiction  only.    The  survey  is  consistent  with    i^ne, 
the  requisitions  of  the  law. 

Judge  Bboqkx»  delivered  the  opinion  of  the  court  :* 
The  court  is  of  opinion,  that  the  appellants  property 
eame  into  a  court  of  chancery  for  the  relief  prayed  in  the 
original  bill,  against  the  representatives  of  Besekiah 
Davisson,  and  also  for  the  relief  sought  by  the  supple* 
mental  bill  against  James  Wilson  and  Daniel  Davisso% 
and  that  the  register  of  tlie  land  office  was  a  proper  party 
in  both  cases,  to  effectuate  the  relief  to  be  decreed  them. 
The  object  of  the  original  bill  was^  to  prevent  the  issuing 
of  a  patent  by  the  register  on  the  survey  of  the  lands  in 
controversy,  or  an  assignment  thereof  by  the  representa- 
tives of  the  said  Davisson  ;  and  of  the  supplemental  bill^ 
to  prevent  Wilson  or  those  who  might  claim  under  him^ 
from  getting  a  patent  for  the  same  land,  before  the  con- 
troversy between  the  parties  to  the  first  bill,  was  adjusted. 
The  decree  of  the  chancellor  dismissing  both  bills  for 
vrant  of  jurisdiction  is  therefore  reversed,  and  the  court, 
proceeding  to  render  such  decree  as  the  chancellor  ought 
to  have  made,  is  of  opinion,  that  the  assignments  of  the 
warrant  by  H.  Davisson  to  himself  was  not  authorised 
by  the  agreement  with  Lyne,  in  the  proceedings  men- 
tioned, nor  had  he  a  right  to  survey  the  land  in  his  own 
name,  on  the  entry  made  by  virtue  of  that  warrant.  The 
court  is  further  of  opinion,  that  the  appellees  Wilson  and 
Daniel  Davisson  are  to  be  considered  as  having  notice  of 
the  rights  of  Lyne  from  the  filing  of  the  original  billf 
and  probably  on  the  facts  in  the  case,  had  express  notice 
thereof :  that  these  rights  are  to  be  affected  by  that  notice, 
and  must  yield  to  the  claims  of  the  appellants.  It  is 
therefore  decreed  and  ordered,  that  upon  the  appellants 

*  Jodge  Roftne  absent  firom  eontinaed  inditpotiticm. 


tR*o*iciny  to  the  wgakw  of  tbe  laod-oflfee  a  oopjr  of  ttie 
sarvey  ouuie  o«  the  Hth  day  of  Augwt  1785,  in  the 
i^,  name  of  the  said  DavisaoB,  he  make  out  or  caine  to  be 
executed  to  them  a  patent  in  due  form  of  Ian,  for  the 
land  comprehtfnded  within  the  lines  of  the  said  survey,  to 
be  heM  by  the  said  afipeHantSy  subject  lo  the  just  claims 
of  the  representatives  of  the  said  Davisson  to  any  part 
hereof  under  the  said  contract ;  and  liberty  is  reserved 
to  them  to  resort'  to  the  court  of  chancery  for  a  Ml  and 
final  settlement  of  aH  accounts  and  claims  unl^er  the  said 
contract.  And  it  is  ftirtfaer  decre^  and  ordered^  tbalt 
the  appellees  Wilson  and  Daniel  Davisson  and  the  resis- 
tor, be  perpetually  injoined  fh>m  taking  out  or  issuing 
any  patent  on  the  survey  in  the  name  of  the  said  Wilson, 
dated  on  the  lOth  day  of  September,  1815. 


Court  (f  Jppeals  qf  Vxtgimiu  \%\ 

Roberts's  administrator  against  Cocke,  exe- 
cutor of  Thompson. 


Wliere  Abomnrtnioiiey  ofBytoberepaid  onagifenday,andde1iTeritoB,a 
negro  man,  dedaring  bj-  a  writing  that  the  negro  is  so  delirered  ■  in  order 
'*  to  paj  t^  interest  thereon  and  to  seeore  the  pagrraent  of  the  fkrineipal*  at 
die  ttme  stifmlated,  ke.  *'  the  labor  of  the  said  negro  to  be  for  the  bterett 
'*  of  the  loQliey,  and  if  the  said  A  shall  &il  to  repay  the  said  sum  of  money 
**  on  or  before"  the  day  stipulated,  *•  then  the  asid  B/n  to  have  a  good  title 
*<  in  fee  simple  to  the  said  negro.  If  the  said  negro  shall  die  before''  the 
Hj  stipuhOed,  « it  is  to  be  the  kiss  of  the  said  A;"  the  eourt  were  divided 
whether  this  bstniment  shoald  be  coopered  a  mortgage  or  conditional 
Mde;  ooe  judge  regarding  it  as  a  mortgage  |  another  eonsidenng  it  as  a 
mortME*  ^ff^"^  '^  fi^*«»  ^^  rendered  a  oonditiooal  sale  by  the  attendant  eir- 
cnmstaneas;  and  a  third  viewmg  it  as  a  oonditional  sale. 

Qm.    What  shall  be  considered  an  adversary  possession  ? 

U  is  error  in  the  ehMeellor  to  refuse  an  applioatioo  to  open  an  interlocutory 
deeree,  founded  upon  affidavits  of  a  discovery  of  important  matter  sioee 
aoeh  decree  was  rendered. 


'Williani  Thompson  filed  his  bill  in  chancery^  in  the 
county  court  of  Halifax,  against  Henry  £•  Coleman  ad- 
ministrator of  Daniel  Roberts  deceased,  stating,  that  in 
the  year  he  (the  said  Thompson,)  borrowed  of 

Daniel  Roberts  deceased,  the  sum  of  100/.;  and  to  secure 
the  payment  thereof  and  to  pay  the  interest,  he  put  a 
certain  negro  man  named  Jerry,  in  pawn  or  pledge  with 
the  said  Daniel  Roberts ;  that  the  said  Thompson  nut  being 
able  to  redeem  the  said  negro  at  the  time  appointed,  was 
obliged  to  leave  him  in  the  possession  of  the  said  Roberts : 
that  Roberts  is  since  dead  and  Henry  E.  Coleman  has 
administered  on  bis  estate :  that  the  hire  of  the  said  negro 
is  worth  SOL  per  year,  and  amounts  to  a  sum  sufficient  to 
discbarge  the  debt  and  interest  aforesaid,  and  leave  the 
said  Coleman  administrator  as  aforesaid,  indebted  to  the 
said  Thompson  :  that  the  said  Coleman  in  his  representa- 
tive character,  has  refused  to  account  with  the  complai- 
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A^     nant  and  to  deliver  up  the  said  negro  man,  pretending  that 
v^^^v^  the  complaiiiant  bag  not  a  right  to  redeem  him.    Ua 
Bfl^ots't  therefore  prays,  that  the  defendant  may  be  compelled  to 
tw.  '    set  forth  the  title  by  which  he  withholds  the  possession  of 
exoY.Se.  ^^e  said  slave ;  whether  he  has  not  an  instrument  of  writ- 
ing in  his  hands  containing  the  contract  aforesaid ;  that 
he  may  deliver  the  said  slava  to  the  complainantt  and  ac- 
count fiir  his  hire,  9cjc. 

Coleman,  in  his  answer,  says,  that  as  administrator  he 
tiok  possession  of  the  personal  estate  of  Daniel  Roberts 
deceased,  among  which  was  the  slave  Jerry :  that  he  re- 
tained peaceable  possession  of  the  said  slave,  until  the 
day  of  ,  when  in  obedience  to  an  order 

of  the  county  court  of  Halifax,  he  delivered  the  said 
/  slave  and  all  the  other  personal  pro|)erty  of  his  intestatef 
into  the  possession  of  commissionera,  to  be  divided  among 
the  wife  and  children  of  the  said  Daniel  Roberts  de- 
ceased ;  that  the  said  slave  was  allotted  to  the  children  and 
delivered  to  their  guardian,  who  has  retained  possession 
ever  since,  as  the  respondent  believes,  without  any  demand 
being  made  on  the  part  of  the  complainant,  until  the  com- 
'  mencement  of  this  suit,  or  a  very  short  time  before ;  that 
before  the  institution  of  the  suit  he  had  fully  adminis-^ 
tered  the  assets  of  his  intestate,  except  three  bonds,  dii6 
from  the  guardian  of  the  orphans :  that  he  knows  nothing 
of  the  origin  of  his  intestate^s  title  to  the  said  slave,  and 
before  he  delivered  up  the  estate  as  aforesaid,  he  had  no 
notice  of  the  complainant's  claim ;  that  among  the  papers 
of  his  intestate,  he  found  an  instrument  of  writing,  pur- 
porting to  be  a  conveyance  of  a  slave  named  Jerry  from 
the  complainant  to  his  intestate ;  that  this  paper  purports 
upon  its  face  to  be  a  conditional  sale  and  not  a  mortgage  ; 
that  his  intestate  and  those  claiming  under  bim,  have  had 
adverse  possession  of  the  said  slave,  from  the  1st  day  of 
March,  179H;  by  which  the  complainant's  claim  (if  ho 
ever  had  any)  is  barred  by  the  act  of  limitations,  &c. 
The  writing  mentioned  in  the  foregoing  answer,  is  Itt 


llmie  wards:  ^WiliiaiB  Tbompsbn  junior*  borrows  of    •••• 
^  Daniel  Rokerts,  tho  mmi  of  one  hundred  pounds  to  be  s,^->r>^ 
^  repaid  on  or  before  the  first  day  of  March  next    The  B(*ertt»i 

'  '^  admV. 

^saM  Willias  Thonpion*  in  order  to  pay  the  interest      v$. 

**  thereon  and  to  secure  the  payment  of  the  principal  at  oiav.jdb. 

^ttie  tiaM  atipolated,  doth  deKver  to  the  said  Daniel 

^  Roberts*  a  negro  onmi  naoed  Jerry.    The  labor  of  the 

f«  said  Jorry,  to  be  for  the  interest  of  the  money ;  and  if 

^the  said  William  Thompson^  shall  fail  to  re-pay  the 

M  said  one  bandred  poands,  on  or  before  the  first  day  of 

'<  Mareh  next,  then  the  said  Daniel  Roberts  is  to  have  a 

^  good  title  in  fee  simple  to  the  said  negro.    If  the  said  ne- 

^  gro  sliaH  die  before  the  said  first  day  of  March,  it  is  to  be 

^  the  loss  of  the  said  William  Thompson.    This  agree- 

^  ment  entered  into  the  SSnd  day  of  August*  1797,  and 

<« signed  in  presence  of  John  B.  Scott,  William  Roberts 

«<  and  John  Clarke.'' 

(8^gnsd)  «« WnxiAM  TH0MP8<»r,  junr."  (seal.) 

The  complainant  afterwards,  by  an  amended  bill,  mado 
the  widow  and  infant  children  of  Daniel  Roberts  deceased* 
parties  to  the  suit,  and  prayed  that  they  might  say  how  long 
the  said  negro  Jerry  has  been  in  their  hands*  and  that 
they  might  account  for  his  hire  during  their  possession. 

Tiie  new  defendants  say  in  their  answer*  that  they  have 
been  in  peaceable  and  quiet  possession  of  the  said  slave^ 
and  have  used  him  as  their  own  property,  for  near  four- 
teen  years ;  and  they  therefore  rely  on  the  statute  of  limi- 
tationa^  as  being  a  complete  bar  to  the  complainant's 
cfami. 

Jiaay  depositions  were  taken  to  prove  the  declarations 
of  the  origifial  parties  respecting  tho  nature  of  the  con* 
tract;  fbe  sums  of  sMney  for  which  the  slave  had  been 
hired  wirile  in  tlie  possession  of  Roberts  $  that  tho  money 
was  tendered  by  Thonqison  a  few  days  after  tlie  stipulated 
time*  and  refused  by  Roberts*  because  the  sale  had  be* 
come  absolute  by  Thompson's  failure  to  pay  the  money  at 
the  day  appointed  i  the  value  of  the  negro,  &c. 
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AmS'        ^^^  county  court  dismissed  the  bill,  and  an  apjieal  wat 
v^v^^  taken  to  the  superior  court  of  chancery  for  the  Richolond 
Bobeii»»t  district. 

ftdin'r* 

vi.  The  chancellor  decreed,  that  the  appellant  had  a  right 

exovr&«  to  redeem  the  said  slave  upon  the  payment  of  the  princi- 
pal money,  with  interest^  and  to  have  an  account  of  his 
profits ;  since,  the  time  which  has  elapsed,  is  no  bar  to  the 
same.  For  which  reasons  he  reversed  the  decree  of  the 
county  court ;  and  retaining  the  cause,  by  consent  of  par- 
ties, he  decreed  that  the  appellees  render  an  account  of 
the  profits  of  the  said  slave,  since  he  came  to  the  posses- 
sion of  the  said  Daniel  Roberts  deceased  in  his  lifetime^ 
before  one  of  the  commissioners  of  the  court ;  and  that 
the  defendant  Coleman,  should  render  an  account  of  his 
administration  of  the  estate  of  his  intestate. 

The  suit  abating  by  the  death  of  the  complainant,  was 
revived  in  the  name  of  John  R.  Cocke,  as  bis  executor. 

The  commissioner  reported  a  balance  due  the  complai« 
nantof  2  1,437  38;  and  that  Henry  £•  Coleman,  was 
indebted  to  the  estate  of  Daniel  Roberts  deceasedi  in  the 
sum  of  SI, ££2  03. 

The  defendant  Coleman  presented  a  petition  to  the  court 
for  a  re*hearing,  accompanied  with  two  affidavits,  stat- 
ing that  since  the  interlocutory  decree  was  pronounce4»  be 
had  discovered  new  and  important  testimony,  of  which  he 
had  no  knowledge  when  the  decree  was  rendered  ;  that 
he  expects  to  prove,  that  after  the  time  had  expired  withia 
which  the  said  William  Thompson,  by  agreement,  should 
have  redeemed  the  said  negro,  the  said  Thompson,  in  con- 
sideration of  the  sum  of  ten  pounds  paid  by  Daniel  Ro- 
berts, agreed  to  release  all  claim  to  the  said  negro  Jerry ; 
^  which  sum  was  accordingly  paid.  But  this  petition  was 
over-ruled  by  the  court,  because  the  matter  set  forth  in 
the  said  petition  and  affidavits  was  not  stated  with  suffi- 
cient certainty.  Whereupon  the  chancellor  decreed,  that 
the  said  defendant  Coleman  should  pay  S  ],2d2  03  cents* 
being  the  amount  of  assets  reported  to  be  in  bis  hands, 
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wHb  interMt  on  S7S7  46  cents  Arom  the  2nd  nf  January    i^ 
last  until  paki ;  and  that  the  otiier  defipndants  should  pay  s^^>r%^ 
to  the  plaintiff  the  sum  of  Sdl5  55  cents  being  the  ba-  Bobcm'k 
lance  of  principal  money  for  bire»  with  Hke  interest  from      vt.  ' 
the  15th  day  of  October,  antil  paid.  ^^^. 

From  this  decree,  the  defendants  appealed  to  this  court 

Leighf  for  the  appetlants. 

HojIj  for  the  appellee.* 

April  5— Jadge  Coaltbb  : 

There  are  two  qoestions  presented  by  the  record  in  this 
case ;  Ist  Was  the  transaction  in  the  nature  of  a  mort- 
gage^ or  a  conditional  sale  f  2nd.  Iftheformer^orifthere 
is  a  doubt  on  the  subject,  ou|<ht  the  party  to  be  permitted 
now  to  redeem,  under  all  the  circumstances  of  the  case  i 

I  think  there  is  at  least  considerable  doubt  as  to  the 
real  Intention  of  the  parties,  and  the  true  nature  of  the 
transaction ;  especially  when  the  peculiar  provbions  of  the 
written  instrument  are  taken  in  connection  with  the  co« 
temporaneoos  and  subsequent  conduct  of  the  parties. 

Upon  the  face  of  the  writing  alone,  this  case  is  perhaps 
more  like  a  conditional  sale,  than  that  of  Chapman  and 
Turner.  In  both  cases,  the  labor  was  to  stand  for  the 
interest  until  the  day  of  re-payment,  when  the  principal 
alone  was  to  b^  returned.  In  both,  the  value  of  the  pro- 
perty was  little  more  than  the  money  advanced.  In  this 
case  there  was»  perhaps,  less  ineqadity  than  in  that. 
But  in  this  case  there  is  this  peculiar  feature ;  the  con- 
tract provides  expressly  that  in  the  case  of  the  death  of  the 

*  It  it  anneeetMiy  to  gwe  the  argument  in  this  eMe,  m  it  wu  clitevaed  bjr 
the  eoort,  md  ai  uie  opinion  of  the  eourt  onlj  emhraoed  loine  of  the  pointa 
mnde  in  the  amment.  The  eaaea  referred  to  nt  the  bar,  were  ChapoMn  vt. 
Xnmer,  1  Call  980,  Judge  Roane's  opinion  {  on  the  point  of  adverse  possession, 
1  Call  419,  Harrison  vs.  Harrison  ke.  and  Diakey  v$.  Dickenson  ke.  (not  re- 
ported)  decided  February  19,  1819;  4  Man.  504,  Gariand  vt.Enoss  at  to 
ifttcrca*  ou  bira,  Bland  vt.  BaM,  5  Mm. 


l£6  Cmmi  tfJIffmU^  Titgima. 

J^    tkiTe^  kelnre  the  daj  of  re-fmyoievt,  fke  loM  wm4«M1 

^^-'^r^^^  •»  tbe  iMTty  wIm  r^eeiTed  the  mntify  ;  Ibe  neceisury  mh- 

B^nti^  plicatniB  from  ¥PlMdi  is,  tb«t  if  be  difd  after  Ike  day,  to 

«•'*    4mA  the  property  of  the  utlier  party,  who  It  wm  sMd  was 

4iSv!!^  then  to  have  the  fee.    This  riM|iie  is  iacomptftible  with 

die  Mea  of  a  mor^tage,  and  k  aiie  ¥rMeh»  €«iiiiderkig  it 

as  a  mortgage,  a  court  of  equity  would  either  have  to 

relieve  against,  as  altogether  oncoMcionaMe ;  or  if  that 

court  could  not  annul  this  part  of  the  contract,  at  least 

when  applied  to  for  permission  to  redeem,  it  could  well 

say  to  such  application,  especially  after  a  great  lapse  of 

time ;  **  this  condition  imposed  a  rfs(|iie  against  .which 

«^  you  cannot  indemnify,  and  as  redemption  is  permitted 

<*  on  the  grouad  that  you  can  indsmnify,  it  wiUi^ba  diraied 

^<  in  this  case/' 

Whettier  we  consider  It  a  canditiOMi  sale  or  a  DKirt* 
gage#  neither  party  expected  a  redenrptian  alter  the  day  { 
otherwise,  this  risqne  woatd  no  more  have  been  thrown  en 
the  party  after » than  before,  the  day. 

In  the  case  of  Ckafman  and  TwnuXf  the  answer  es* 
plained  the  natnre  of  the  transaction,  so  as  te  change  it 
from  what  it  might  otherwise  have  appeared  from  the 
writing.  Had  IWner  been  dead#  that  cane  wnnM  per* 
baps  have  been  considered  a  mortgage,  to  the  min  ai^-liis 
family,  when  in  truth  it  was  no  such  thing. 

But  tbe  doubt  here,  arising  from  the  psfMr  il^\U  is  Mt 
removed,  bat  increased,  by  the  colemporaneons  acts  #f  Ika 
parties,  and  the  laiq;  ao^iescence.  Some  time  after  the 
day  of  paymentf  the  party  either  aflBpmd  the  moneys  be* 
lievlng  that  be  had  a  right  then  to  redeem ;  or  tbhiking 
be  had  no  snch  right,  unless  the  other  wonM  i^^ree  to  }^ 
beM  a  can^eraation  with  him  on  the  snhiiectf  and  finding 
he  would  not,  never  offered  the  money. 

I  think  from  the  evidence*  that  this  latter  was  most 
probably  tbe  fact  If  so,  how  can  we  say  whether  tbia 
opinion  arose  from  a  knowledge  that  it  was  a  conditional 
sale*  or  from  a  mistaken  idfla»  that  though  if  it  was  a 
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wirt|ipR§9,  be  \mA  ihi  right  to  reAemi  alter  the  day ;  anA    ^^ 
•apeciatty  when  the  property  waa  to  he  theneefbith  at  the  , 


nsqneorthetaortgager}  Amt,  if  the  slave  had  died  the  arat  ^j^wy^ 
day,  he  having  rebiscd  the  money^  no  court  wmM  have      m  *^ 
dacresd  it  te  hiai,  as  hie  dfclaraliea  anilcd  to  the  acqui-  ^^1^^^ 
eaGeace  of  the  oti^r  perty,  waaU,  in  thait  event,  have  for^ 
ever  ntainped  upon  the  traneactien^  Che  character  eC  a  can* 
ditional  sale. 

But  if  he  thought  it  a  mortgage,  and  that  ht  had  a  right 
to  redeem,  he  was  apprized  of  the  opposite  construction, 
and  acquiesced  therein,  antii  after  the  death  of  tlie  party. 
Be  either  did  so,  because,  having  received  a  good  price 
for  his  slave,  he  >raa  anwilling  to  risqoe  a  suit  ^  or  he  in*^ 
tended,  at  aeoie  future  day,  when,  if  the  slave  lived,  hia 
hires  might  amount  to,  or  exceed  the  dr ht  and  interest,  to 
Wing  \m  suit  te  redeem  :  well  knowing,  that  should  ttie 
slave  die  in  the  mean  dme,  it  would  be  no  loss  to  him,  but 
ta  the  other  party.  If  he  really  iateaded  to  abandon  hia 
right  to  redeem,  if  he  had  it,  I  tan  see  no  reason  why» 
vnder  all  the  circumstances,  he  shoald  now  he  permitted 
to  rc'^assert  It,  especially,  as  before  stated,  be  cannot  make 
coflspensation  (br  the  risque  ran  as  aforesaid.  And  if  he 
lieyer  intended  to  abandon,  bat  merely  lie  by,  to  take  aU 
ndiartltages  and  throw  every  risque  on  the  other  party,  I 
think  such  enfair  conduct  ought  not  to  make  hiai  a  favor- 
lit  of  a  court  of  equity. 

I  well  recollect  that  such  conduct,  unaccompanied  too 
bj  any  stipulated  risque,  as  in  this  case,  had  great  weight 
in  turning  the  scale  in  the  case  of  Mdbey  and  SHektn* 
son.faJ  Circumstances  of  this  kind,  if  not  decisive  of 
the  question  of  conditi<mal  sale  or  not,  are  at  least  welt 
ealculated  to  create  doubts  upon  that  subject ;  and  when 
doubts  exist,  or  where  to  permit  redemption  would  be  hard 
Mid  unconscionable,  as  in  this  case,  they  at  least  aflford 
gwNl  grwnd  to  caaclude  that  the  right  to  redeem  wa« 

(«)8«eUiel«taoCe. 
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waived  ;  especially  when  the  money  advanced  was  a  rea* 

>  sonable  and  adequate  price  (or  the  property.    For  these 
Roberto'k  feasonsy  I  am  for  reversing  the  decree  of  the  chancellor 

w.  *     ftnd  affirming  that  of  the  county  court. 
^^^^i^      Were  I  of  a  different  opinion,  I  think  the  decree  ought 

to  have  been  opened  to  admit  the  new  matter  of  defencd 

stated  in  the  petition  for  that  purpose. 

Judge  Cabell  : 

There  is  no  particular  form  of  expression  which  will 
necessarily  determine  a  conveyance  to  be  a  mortgage,  or 
a  conditional  sale.  It  must  always  depend  on  the  inten- 
tion of  the  parties.  In  the  total  absence  of  all  extraneous 
circumstances,  the  instrument  must  be  judged  of  by  itself. 
But  an  instrument  which,  in  its  form,  imports  to  be  an 
absolute  conveyance,  may  be  determined  to  be  a  mort- 
gage, whilst  another,  importing  on  its  face  to  be  a  mort- 
gage, may  be  determined  to  be  a  conditional  sale,  accord- 
ing to  the  intention  of  the  parties,  as  evinced  by  testimony 
aliunde.  Ross  vs.  ^orveUffbJ  affords  an  instance  of  the 
former ;  and  Chapman  vs.  TumeryfcJ  affords  an  instance 
of  the  latter.  If  the  instrument  now  before  us  were  to  be 
judged  of  by  itself,  abstracted  from  the  circumstances  de- 
tailed in  the  evidence,  I  should  be  of  opinion  that  it  is  a 
mere  m  >rtgage.  According  to  its  terms,  it  is  a  borrow- 
ing of  money.  Nothing  is  said  about  the  sale  or  the  price 
of  the  negro.  He  was  received  by  Roberts  as  a  security 
for  money  borrowed.  His  labor  was  to  be  for  the  inte- 
rest of  that  money,  and  his  life  was  to  be  «t  the  risque  of 
the  borrower  until  the  day  appointed  for  re-payment  of 
the  principal.  It  is  unquestionably  true,  as  contended  by 
Mr.  Leigh,  that  on  default  of  payment  at  the  day,  the 
parties  intended  the  risque  to  be  thereafter  on  Roberts. 
That  was  the  necessary  result  of  the  declared  intention  of 

(6)lWMh.  U.  (c)lC«U,880. 
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tbe  pftrticif  thfht  after  such  default*  the  negro  was  to  be-    j[^ 
come  Ibe  property  of  Robert^.    But  that  oiay  have  been  v«^r>r>^ 
|iii^eA4e4  as  a  laere  forfeiture,  or  as  fi  restriction  on  the  Itobeitiri 
right  of  redemption ;  which,  if  the  transaction  be  really  a      vt. 
mortgage^  equity  will  jnot  tolerate.    Such  is  the  opinion  tS^f^^, 
which  1  should  form  on  the  instrument  itself. 

JBi^  the  circumstances  exhibited  in  the  testimony  are 
liot  sMch  as  to  justify  the  interference  of  a  court  of  equity. 
^(j^WJtbstanding  the  form  of  the  instrument,  the  parties 
IMf  have  itttefided  a  Male  and  not  a  security  ,*  and  the  sum 
ndvanced  by  Roberts  may  have  been  the  agreed  price  of 
the  negro.  The  testimony  shews  it  was  not  more  than 
his  fair  value.  But,  as  both  parties  intended  that  Thomp- 
son might,  and  as  both  of  them,  probably,  expected  that 
he  would;  regain  the  negro  by  repaying  the  price  within 
the  short  period  allowed  for  that  purpose,  (in  which  event 
the  practical  operation  of  the  transaction  would  rather  re- 
semble a  loan  than  a  purchase,)  it  is  not  surprising  that, 
I'egardless  of  technical  language,  they  gave  to  a  contract 
which  was  really  a  purctiase,  the  forms  of  a  loan.  It  is 
in  prpof  that  the  money  not  being  repaid  at  the  day,  Ro- 
berts refused  to  receive  it  thereafter,  and  claimed  the 
9^ro  as  bis  own.  This  could  only  be  justifiable,  in  law, 
9fi  the  ground  of  the  transaction  having  been  intended  by 
the  parties  as  a  sale  and  not  a  moilgage.  Thompson, 
with  the  full  knowledge  of  this  pretension  on  the  part  of 
lUberts,  sUently  acquiesced  in  that  pretension  for  more 
than  ten  jeiss.  We  cannot  suppose  so  long  an  acquies- 
cence proceeded  from  ignorance  that  the  law  authorised 
him  to  enforce  a  redemption,  in  case  the  contract  had 
]been  no  mon^than  a  mortgage.  This  acquiescence,  whefi 
taken  in  connection  with  the  fact,  that,  although  Roberts 
survived  the  transaction  for  many  years,  he  was  permitted 
to  die  before  the  suit  was  brought,  cannot,  according  to 
the  evidence  in  this  cause,  be  satisfactorily  accounted  for 
on  any  other  consideration  than  a  conviction  oitthe  part 
of  Thompson,  that  Roberts  had  it  In  his  power,  bj  shcw- 

Voi.  I.  n 
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K^     tvig  the  real  character  of  the  transactioDy  eftctoaVy  to 

\^^>r^%^  oppose  his  demand.    Under  sach  circmmitaiiGeay  every 

Robeitt'b  thing  that  can  fairly  be  presumedt  ought  to  be  preonmed 

vt.  *     against  the  complainant.    I  am  therefore  of  opinion,  on 

en?!r^  the  merits*  to  reverse  the  decree  of  the  chancellory  and  to 

affirm  that  of  the  county  coart 

But«  if  my  opinion  on  the  merits,  as  disclosed  by  the 
evidence  exhibited  in  the  record,  had  been  diffi»rentf  I 
should  still  have  thought  the  coart  of  chancery  erred  in 
refttfting  to  open  the  interlocutory  decree,  ao  aa  t»  aHow 
the  appellants  the  benefit  of  the  newly  discovered  fact 
stated  in  the  petition  of  Roberts's  administrator. 

Judge  Brooke  :* 

Upon  the  face  of  the  contract  in  this  case,  it  was  a 
pledge  or  pawn  of  the  slave  Jerry,  and  not  a  conditional 
sale.  There  is  nothing  in  it  that  intimates  a  price  to  be 
given,  which  is  essential  in  a  sale.  The  expression  in 
the  contract,  that  if  the  said  negro  died  before  the  first 
day  of  March  next,  it  is  to  be  the  loss  of  the  said  Thomp- 
son,  means  nothing  more  than  what  mould  have  been  the 
effect  of  an  irredeemable  forfeiture,  which,  though  ln« 
tended  by  the  parties,  a  court  of  equity  will  not  permit 
The  object  was  to  borniw  money ;  and  the  slave  was  de- 
livered to  the  lender  to  keep  down  the  interest  until  the 
day  of  payment.  The  fact  proved,  that  the  value  of  the 
property  and  the  money  lent,  were  nearly  equal,  does  not 
affect  the  case,  as  no  treaty  for  a  sale  is  proved.  The 
inference  from  the  fact,  that  Thompson  tendered  the  money 
a  short  time  after  the  day  of  payment,  is  against  the  idea 
that  tie  considered  it  a  conditional  sale ;  though  that  is 
somewhat  accounted  for  by  the  fact,  that  he  was  absent 
on  a  journey,  at  the  day  of  payment  However  that  may 
be,  the  refusal  of  Rotierts  to  receive  the  money,  on  the 


*  .Judge  Roane  absent,  from  the  eoDtiuDAnee  of  Uiat  canae  whieh  bat  lor  to 
long  a  time  deprired  the  poblie  of  hit  topotut  aervloea. 


gromid  flMi  it  wts  a  salft  was  full  notice  to  Thompiioiit    ^^ 
that  his  right  to  redoiNB  was  denied  by  Roberts ;  and  s^^>rw 
thongli  I  an  not  prepared  to  say,  that  the  possession  of  fiobt«it'a . 
Boberts  was  thereby  converted  into  an  adversary  posses-      vt.  * 
aio«»  to  which  the  act  of  limitations  would  apply*  I  aoi  of  ei^^^^ 
opinionf  that  Thompson  onght  to  have  asserted  his  right 
at  an  earlier  day;  and  that  it  would  be  unjust  after  the 
lapse  of  thirteen  years,  and  after  tlie  death  of  Roberts^ 
to  pennit  him  to  redeem.    I  think,  therefore,  that  the  de- 
cree of  the  chancellor  onght  to  be  reversed,  and  the  decree 
of  the  coanty  court  afinaed. 


Barwell  and  others  against  CorbiD  and 
others. 


A  deeedent  learei  a  will  eonvejiog  rctA  estate,  whollf  w**kteii  bf  another 
and  t%ned  by  that  other  with  the  name  of  the  testator.  There  an 
two  aubaeribinf  witanwa  to  thia  papert  om  of  whom  mw  the  ngnatoie 
and  heard  the  teatator  acknowledge  that  it  wai  signed  by  his  autboritf  i 
die  other  does  not  say  whether  the  paper  was  signed  or  not  at  the  time 
of  his  attestation,  the  testator  tBerely  deelaring  « it  is  my  will  t**  it  was  h^ 
thst  s«sk  a  paper  waa  Mt  proved  aaaording  to  the  reqoisitioiis  of  the  statalt. 

JL  man  who  is  made  tkprochan  ami  to  an  iniant  without  his  knowledge  or  coi^ 
aent,  is  not  disqualified  fixmi  being  a  witness;  but  qtuetr,  what  shall  amount 
to  a  reeognitiao  by  aueh  prochdn  andy  that  his  name  was  properly  used  ? 


This  suit  was  originally  broqght  in  the  Williamsburg 
chancery  court,  and  afterwards  removed  to  the  Freder- 
icksburg district. 

Bacon  Burwell  and  otherst*  heirs  at  law  of  James  B. 
Burwell  deceased,  of  Richmond  county,  filed  their  bill 

*  The  infiuU  plaintiffs  pwieaiitc  hi  the  owie  of  WiOkuB  IMl,  their  n«^ 


isa  ikmrt  if  JfypMs  ^  PbrgmiuM 

1^     in  cbancery  agnitiAt  John  fU  F.  Gof bin^  ThdnHto  V*  Bntth 
s^->ni^  and  Francis  Smith,  stating :  ^t  «itice  the  detth  4f  tM 
*  Barweii    said  James  B.  Dufwell,  the  said  Corbin  liad  prod«c«d  A 
in.  ^^*  pretendrd  paper- writing  as  the  last  wiH  of  the  said  J««ei» 
^^^^^^^^^  whereby  the  greater  part  of  his  estate  is  deTised  aw»7  fron 
the  relatives  and  friends  df  the  deceased  and  left  to  ibm 
said  Corbin  ;  and  legacies  are  beqaeathed  to  the  mdd  F. 
Smith  Und  Thomas  P.  Smith  t  that  the  said  papmr  it 
wholly  feigned  and  coanterreit :  that  the  said  paper  has 
been  exhibited  by  the  said  deTisees  to  the  county  ctmrt  of 
Richmond  for  probata  and  being  proved  by  tin  two  «t« 
testing  witnesses^  has  been  admitted  to  record^  and  letters 
of  administration  granted  to  the  said  John  R.  F.  Corbin : 
that  the  witnesses  aforesaid  were  perjured  :  that  the  com- 
plainants being  only  relievable  in  equity,  they  pray  that 
an  issue  may  be  directed  to  try  whether  the  said  paper  is 
the  true  last  will  of  the  said  James  B.  Burwdl  deceased,  &c. 
John  R.  F.  Corbin  says  in  his  answer,  that  some  time 
before  the  death  of  James  B.  Burwetl,  he  had  been  in* 
duced  by  strong  persuasions  and  warm  professions  of 
friendship,  to  reside  with  the  said  Burwell ;  and  during 
this  time,  he  transacted  most  of  the  business  of  the  said 
Burweli :  that  some  short  time  before  the  death  of  the 
latter,  he  requested  the  defendant  to  write  bis  wiU  |  wWch 
be  accordingly  didt  in  exact  conformity  to  the  instruc- 
tions of  tiie  said  Burwell :  that  upon  perusing  the  said 
will,  the  said  Burwell  empressed  bis  entire  approhftliaii  of 
it,  and  requested  the  defendant  to  sign  his  mane  fbr  Mm, 
to  the  same :  that  it  was  attested  by  two  credible  witnes- 
ses,  who  subscribed  their  names  in  the  presence  of  the 
said  Burwell :  that  he  denies  the  fraud,  combination,  and 
forgery  charged  in  the  bill :  that  the  said  will  was  estab- 
lished in  the  county  court  of  Richmond,  although  it  was 
opposed  by  the  strenuous  efforts  of  the  complainants,  tt» 
invalidate  the  act  and  stigmatize  the  character  of  the  de- 
fendant :  that  although  the  complainants  are  the  near^ 
relations  of  Hue  «aid  BurwfU»  jA  tte  defendant  is  not 
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W17  rwwitrij  allM  to  hin  in  Mood ;  tluit  M  t#  one  nf    j|^ 
Mm  comphiitiaiits  (Lacy  Cleiwfita)  the  testtlor  had  ^ . 
%a7«  manlfrflted  a  footed  aversioii  to  her«  lu:. 

Franchi  Smith  denies  his  partidpatioii  in  atij  frand  o^'^tlT 
MwihhM^ioii $  that  he  was  not  pmy  to  the  execution  ^^Sk'iSm^ 
the  will,  and  did  not  know  of  the  existence  of  sach  an  in« 
strnmenty  nntil  alter  the  decease  of  the  said  Burwoll,  &o. 

Tlie  l^per  hi  question,  parportinff;  f o  be  a  will,  is  at- 
tested by  Thomas  1.  Scrimger  and  David  Barrick,  as 
sahnrribing  witnesses. 

Many  depositions  were  taken  on  both  sides*  embracing 
a  great  variety  of  aMtter,  and  impeaching  and  supporting 
the  character  of  Barrichy  one  of  the  snbscribing  witnesses* 

The  court  of  chancery  ordered  an  issue  to  be  OMide  up 
and  tried  in  the  superior  court  of  law  for  the  county  of 
Caroline,  •«  whether  thfT  writing  produced  and  refrrred 
«« to  in  the  biH  of  the  plaintias,  bearing  date  the  ad  day 
^  of  Septeaiberf  1811,  purporting  to  be  the  last  will  and 
•^  testaotient  of  James  B.  Burwell,  deceased,  he  the  wiH 
M  of  the  said  James  B.  Borwell  or  not ;  the  verdict  ef 
M  which-  jury,  when  rendered,  shall  be  certified  to  this 
•^  court  $  and  the  court  doth  decree  and  order,  that  upon 
«« the  trial  of  the  said -issue,  copies  of  the  bills^  answers 
'<  and  eahibits,  aad  depositions  of  such  of  the  witnesses 
M  as  aUB  diead,  fit  cannot  a^od  the  trialy  shall  he  read  in 
M  c«idunee/' 

William  Ball,  tin)  acst  friend  of  some  of  the  infhnt 
^aintHb,  being  dead.  Bacon  Burwell  was  admitted  to 
pronecute  4he  suit  as  their  neat  Criend* 

The  isswe  directed  hy  the  court,  was  accordingly  made 
sp  la  the  usual  fiin»,  and  *tried  fli4he  superior  court  ef 
iafw  ior  CaroNne  coanty. 

The  jury  not  agreeing  on  tiielr  verdict,  it  mwA  agreed 
by  the  parties,  ^  that  the  yisstfcm  of  law  arising  on  the 
^  evidence  ef  the  subscribing  witaeuses  to  the  paper-wri- 
«« ting  in  the  dechH*ation  a^entioned,  purporting  to  he  the 
M  wtU  -of  James  Ik  BarweU,  4a  tthe  event  that  that  evi- 
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a1^     **  dence  shoidd  be  credited  ky  the  jiiry^  to  wit:  whether 

\^>r>^  **  that  eridence  shews  that  the  said  paper-writing  was 

BunreO   a  i|a|y  executed  as  a  will,  accordiite  to  the  first  section  of 

and  oihert;  '  o 

V8,  **  the  act  of  the  general  assembly,  passed  the  ISth  day  of 
cs^^^JJj^^^  December,  1798»  entitled  <an  act  redacing  into  ana 
^  the  several  acts  comreming  wtUs,  the  distribation  of  ini 
**  testates'  estates,  and  the  duty  of  executors  and  adminis* 
^  trators/  shall  be  reserved  by  a  special  finding  of  the 
^  facts  that  the  jury  nay  determine  to  be  proved  by  that 
**  evidence  by  the  jury,  to  be  decided  by  the  proper  coart; 
•*  and  all  parties  agreeing  to  waive  all  objection,  now  and 
«'  hereafter,  that  might  be  made  to  any  irregularity  or 
<«  supposed  Irregularity  in  this  course/' 

The  jury  being  sent  oot^  returned  a  virdict  in  these 
DTords: 

<<  We  of  the  jury  find  that  the  paper-writing  in  the 
«<  proceedings  in  this  cause  mentioned,  bearing  date  the 
»  Snd  day  of  September,  181 1,  purporting  to  be  the  last 
**  will  and  testament  of  James  B.  Burwell,  deceased,  is 
^  the  true  last  will  and  testament  of  the  stid  James  B« 
«  Burwell,  deceased,  in  the  proceedings  in  this  cause  men- 
"f  tioned,  if  the  proper  court  shall  be  of  opinion  that  the 
M  said  paper-writing  was  duly  executed  as  the  last  will 
^  and  testament  of  the  said  James  B.  Burwell,  deceased^ 
^  upon  the  following  facts,  which  we  find :  that  on  the 
^  2nd  day  of  September,  1811,  the  said  James  B.  Bar- 
^  well  requested  Thomas  I.  Scrimger,  a  sabscrfting  wit- 
^  ness  lb  the  said  paper-writing,  to  call  at  his  haoae  tllat 
**  evening  on  his  way  from  Richmond  court,  as  he  (Bar- 
**  well)  had  particular  basinMS  with  him ;  that  the  said 
^  Scrimger  was  detained  at  Richmond  coort-housa  by  a 
**  thunder  storm,  and  did  not  cdl  at  the  said  Burwell\i 
^  that  evening;  thMthe  next  morning,  the  8rd  of  Septem- 
^  ber,  1811,  a  messengek*  came  from  the  hense  of  the  said 
^  Burwell  to  the  said  Scrimger,  to  know  if  he  had  gotten 
«<  home ;  and  the  said  Scrimger,  on  the  morning  of  that 
^  day^  weat  to  the  said  BorwdKs  boasei  and  there  fernid 
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^  defendant  in  eqaity  in  this  soil,  togecher; 

**  the  said  ScHmger  had  spidien  to  the  said  Burwell  »*^  JJ'^^J^ 

«<  Corbio,  the  said  Burwell  gave  a  paper-writing  to  the      «•. 

^  said  Corbin,  and  rw^uested  him  to  hand  it  to  the  said  |^  Qit^n. 

^  Scrimger,  that  he  might  sign  it  as  a  wikiess ;  that  the 

^<  said  Corbin  took  the  said  paper- writing,  and  ohsenred 

^  to  the  said  Burwell,  that  he  had  not  signed  it  himseH; 

<<  when  the  said  BurvFell  ohserred,  « aye,  you  can  sign  it 

^<  for  me  ;*  whereupon  the  said  Corbin,  In  the  pressnoe 

«<  of  the  said  Burwell,  signed  the  name  of  the  said  James 

^  B.  Burwell  to  the  said  paper-writing,  and  then  deliver^ 

**  ed  the  said  paper-writing  to  the  said  Thomas  L  Scrim* 

M  ger;  who,  in  the  presence  of  the  said  Burwell,  signed 

<«  his  name  to  the  said  paper-writing  as  ajiritness ;  that 

**  the  said  paper-writing  was  then  delivered  by  tha  said 

^  Corbin  to  the  said  Burwell,  who  put  it  into  a  small 

M  pocket-book,  and  put  the  book  into  his  pocket ;  that  the 

**  said  Thomas  L  Scrimger,  when  he  returned  the  said 

^  paper-writing  to  the  said  Corbin,  in  a  low  voice,  in  the 

««  presence  of  the  said  Burwell,  asked  the  said  Corbin 

^  if  that  paper  was  the  said  Burwell's  will,  when  the  saiid 

^  Corbin  answered  that  it  was;  but  the  witness  did  not  know 

ei  that  this  enquiry  and  answer  was  heard  by  Burwell ; 

<<  that  the  said  Thomas  L  Scrimger,  at  the  time  of  his 

^  signing  the  said  paper- writing  as  a  witness,  enquired 

M  in  the  presence  of  the  said  Burwell,  if  there  was  to  be 

M  no  ot(ier  witness ;  when  the  said  Corbin  ansipered,  in 

«« the  presence  of  said  Barwell,  that  David  Barrick  had 

^  been  sent  (or,  but  was  not  at  home ;  and  we  find  fiir- 

«Mher,  tiiat  the  said  Ekivid  Bariick«  having  returned 

^  home  at  nigUt  on  the  3rd  of  September,  1811,  was  in- 

**  formed  by  his  wife  that  the  said  Burwell  had  sent  for 

<<  him  in  the  course  of  that  day :  that  the  said  Barrick 

«<  went  to  the  house  of  the  said  James  B.  Burwell  on  the 

^  anorniug  of  the  4th  of  September,  1811,  and  found  the 

'<  said  James  B.  Burwell  sitting  on  the  bed  with  the  said 
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^  paper^-writipg  in  Us  haadf  mimn  tbft  atid  Jmm  B. 
«« Burwell  ask^  hini  to  Mga  thtt  p»iMW**  and  the  said 
^  David  Barrick  ibereapon  ained  kia  Mmfi  la  the  eaid 
w.  ^<  paper*wrHiDg  aa  a  wUnesa*  i«  the  preatface  of  the  aaid 
^^SUL.^  ^^^'^^  ^*  Burweil :  that  the  said  Barrict»  than  naked 
^<  the  aaid  Burweil*  what  it  waa  that  he  bad  algivHlt 
^  and  the  aaid  Barwell  replied  *  it  ia  ai>  willf  hut  jroa 
^  need  net  ta^tJu  a  talk  ol'  it  j  it  ia  tiane  enungh  ^  and 
^  that  the  aaid  paper-^writiug,  ao  attented  >or  aigmd  bf 
^*  the  aaid  Borimger  and  Bju-rickt  is  tfait^  eame  winch  waa 
<<  admitted  to  record  in  the  county  court  of  fticbiaond  oa 
<<  the  4th  day  of  Noveoiber,  181 U  which  is  referred  U 
<*  in  the  proceedings  and  issue  in  this  cause ;  and  tliat  the 
M  said  James  B.  Burweil,  at  tbe  time  of  the  attestation 
«<  of  the  saii|^paper*writing  by  the  said  Scrmger  and 
^  Barrick,  was  of  aouad  mind  and  diapqaing  me^iary ;  and 
^  if  the  court  shall  be  of  opinion*  that  the  said  facts  do  not 
^  shew  that  the  said  writing  was  duly  executed  according 
<*  to  the  directions  and  provisions  of  the  Ist  section  of 
«« tbe  act  of  the  general  assembly,  passed  the  1  dth  d^gr  af 
**  December,  179^,  entitled  •  an  act  redudi^  into  one  the 
<*  aeveral  acts  ciMicerning  wiUst  the  distribution  of  intea^ 
'<  tates'  estates,  and  the  dul^  of  eiecutars  and  adoMniatrar 
<<  tors/  then  we  find  that  the  said  pa|»er-writing  is  not  the 
M  last  will  and  testament  of  the  naid  James  B.  BurwwUt  aa 
^<  far  as  it  affects  the  real  estate  of  tbe  said  decadent 
<«  James  B.  Burweil/' 

Upon  this  verdict,  the  court  ^^  being  stronf^y  iacUaad 
«<  to  think  that  it  is  not  necessai^f  and  perhaps  jM>t  pr»- 
M  per,  that  this  court  should  give  any  opinion  on  tbaCiM^ 
<<  found  by  tbe  jury  on  this  issuer  was  about  to.cavtify 
^  the  verdict  without  giving  an  opinion,,  but  it  being  aog* 
**  gested  by  tbe  counsel,  that  possibly  tlie  cbaaceUor  may 
<<  think  that  this  court  o^ght  to  certify  its  opiaian,.and  if 
^  so,  that  great  delay  would  arise  to  the  partiea  from 
^<  sending  it  back  to  this  courtt  for  this  reason  tbe  court 
^  proceeds  to  pronounce  its  opiaioo^  aod  the  pMrtieaiNdag 


»  heard  by  their  counsd,  it  seems  to  the  court  here»  that    ^^ 
*«  the  paper-writing  in  the  verdict  mentioned  is  the  last  v,>^>r>^ 
**  will  and  testament  of  the  said  James  B.  Burwell  de-   BurweU 
<<  ceasedf  duly  executed  as  a  will  according  to  the  first      v. 
^  section  of  the  act  of  the  general  assembly*  passed  the  ^^  ou^eit. 
<<  ISth  day  of  Decembert  1792,  entitled  *  aa  act  redocing 
^  into  one  the  several  acts  concerning  wills,  the  distribution 
<^  of  intestates'  estates,  and  the  duty  of  executors  and  ad- 
^  ministrators  f  and  it  is  ordered,  that  the  verdict  of  the 
^  jury  in  this  issue,  and  the  opinion  of  this  court,  be 
^  certified  to  the  superior  court  of  chancery  fur  the  Freder- 
**  icksburg  district/* 

At  the  trial  the  plaintiffs  tendered  a  bill  of  exertions 
which  was  received,  stating,  that  the  defendants  in  the  issue 
(who  were  the  plaintiffs  in  the  chancery  suit)  offered  in 
evidence  a  deposition  of  William  Ball  duly  taken  in  this 
cause ;  which  William  Ball  was  admitted  to  be  the  same 
William  Ball  who  is  named  in  the  bill,  as  the  next  friend 
ef  Edwin,  James  and  Nancy  Burwell,  infant  children  of 
James  Burwell,  (who  are  among  the  complainants  in 
equity,)  and  that  the  said  William  is  now  dead.  But  the 
plaintiflk  in  the  issue  objected  to  the  said  deposition  being 
read,  because  the  said  W.  Ball  was  named  in  the  bill  as 
the  next  friend  of  the  said  infant  complainants,  and  so 
was  at  the  time  of  taking  his  deposition,  interested  in  the 
cause,  being  liable  for  costs ;  although  it  was  stated  in 
evidence  by  the  counsel  who  drew  the  said  bill,  that  he 
drew  it,  and  used  the  name  of  the  said  William  Ball  as 
next  friend,  without  consulting  him,  or  being  authorised 
by  him  so  to  use  his  name ;  nor  so  far  as  he  knows  or 
believes,  was  the  said  William  Ball,  at  any  time  prior  to 
his  said  deposition,  being  taken  or  at  that  time,  apprized, 
or  had  he  any  knowledge  of  the  fact,  that  his  name  had 
been  so  introduced  in  the  said  bill ;  though  he  cannot  say, 
that  he  was  not  apprized  of  the  fact  in  some  oth^r  way, 
which  objection  to  the  deposition  being  read,  was  sus- 
tained by  the  court,  and  the  same  was  excluded. 

VoXi.  I.  18 
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A^rt'        ^^^  vTBrdict  being  certified  to  the  coart  of  cfadncery, 

v^^sr^  that  court  was  of  opinion  tliat  tlie  papw-writing  in  th^ 

Barwen  proceedings  mentioned,  was  the  last  wiH  and  testament  of 

V9.    'James  B.  Barwell  deceased,  and  accordingly  dismissied 

Mid  otiiers.  *•»«*>*"• 

The  complainants  obtained  a  supersedeas  firotiii  thii 
coart  In  their  petition  they  assign  three  errors:  ist^tbat 
the  issue  was  directed  to  be  tried  in  the  superior  court  of 
Caroline  county,  in  which  county  neither  the  lands  lay, 
nor  the  testator  died :  that  the  issue  dtcisanM  vd  fum  is 
local  and  ought  not  to  he  tried  out  of  the  proper  coimtyt 
but  for  good  cause  shewn  on  the  record  :  2n6,  liecause  the 
deposition  of  William  Ball  was  rejected :  srd,  because 
the  will  was  not  duly  executed.  The  two  last  objectionB 
only  were  relied  on  in  the  argument  or  dlcussed  by  the 
court. 

The  case  was  argued  in  this  court  at  great  length  by 
Leigh  and  Wickham  for  the  appellants,  and  TuckcTf  Can- 
ard and  CoH  for  the  appellees ;  but  as  the  case  receive 
an  ample  discussion  from  the  court,  the  arguments  of 
counsel  are  omitted. 

April  lOtb.— Judge  Coalteb  : 

It  would  be  unnecessary  in  this  case  to  decide,  whether 
the  deposition  of  Ball  was  properly  rejected,  if  the  court 
was  unanimously  of  opinion  that  this  will,  on  tiie  merits^ 
could  not  be  Supported  as  a  good  will  of  lands.  This 
however  not  being  the  case,  it  becomes  necessary  fbr  ine, 
at  least  to  express  my  doubts  as  to  the  correctness  of  that 
decision. 

I  think  it  clear,  that  if  a  man's  name  is  used  as  next 
friend  to  infants,  without  his  knowledge  or  consent  at  any 
time  given,  he  is  not  answerable  for  costs,  and  if  not  so 
answerable,  and  in  no  other  way  interested,  that  he  Is  a 
good  witness.  The  improper  conduct  of  adult  plaintiff^ 
or  their  counsel,  in  prosecuting  a  suit  in  this  way,  jointly 
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with  iB&uits,  caiQot  prejudice  the  Iatter»  nor  subject  tbe    j^*^- 
next  friend,  without  his  assenty  to  the  payment  of  costs.  v,>^>r>^ 

There  is  no  proof  in  tbe  cause,  that  the  witness  e?en  ^"7^" 
knew  tliat  his  naipe  bad  been  used  as  next  friend ;  on  tbe  v$. 
contrary,  it  is  in  proof,  that  when  it  was  first  so  used  be^Q^^^^^, 
was  ignorant  of  it.  It  does  not  appear  that  he  ever  paid 
fees  to  counsel,  attended  to  take  depositions,  or  took  any 
part  in  the  business*  It  is  said,  he  was  probably  so  named 
in  the  commissions ;  but  this  does  not  appear :  on  tbe  con- 
trary, the  caption  of  his  deposition  recites  a  commission 
in  a  suit  between  <f  Burwdl  and  others  and  Corbin  and 
€tficr$  ;**  and  in  another  deposition  taken  before  the  same 
j^stic^,  the  caption  i*ecites  tbe  names  of  the  parties  with- 
out naming  Ball  as  next  friend.  Bad  he  been  so  named  in 
the  commission  by  which  his  deposition  was  taken,  it  is 
strange  that  neither  the  justices  nor  tbe  parties  should 
have  adverted  to  tbe  extraordinary  fact  of  one  of  tbe 
plaintiffs  giving  evidence  in  the  cause. 

But  this  deposition  was  not  excepted  to,  by  endorsement 
pn  it,  as  is  usual  in  chancery  suits.  On  the  contrary, 
the  cause  was  twice  heard  on  this  deposition  with  oUiers, 
without  objection ;  once,  probably  when  Ball  was  alive, 
and  once  during  the  same  term,  at  which  bis  death  is 
stated  in  the  record ;  at  which  time  too  the  issue  was  di- 
rectedf  and  the  depositions  of  the  witnesses  who  were 
dead,  ordered  to  hfi  read  on  tbe  trial. 

Tt^ere  is,  therefore,  not  only  the  absence  of  the  necessary 
proof  to  shew  an  interest  in  the  witness;  but  aU  these 
facts  and  circumstances  tend  to  prove  the  contrary. 

But  then  it  is  said,  that  if  Ball  was  not  answerable  for 
costs,  there  was  no  next  friend  of  the  infants,  and  so  they 
were  i^ot  properly  parties  to  the  suit ;  and  as  in  that  case 
depositions  against  them  could  not  be  read,  so  neither 
()Ottld  those  in  their  favor;  and  that  on  this  ground.  Ball's 
Reposition  would  be  properly  rejected.  This  at  first  ap- 
peared to  me  a  formidable  objection ;  but  on  reflection  I 
gm  not  entirely  satisfied  with  it.    Suppose  one  of  the  de- 


148  Court  of  appeals  of  Virgimai 

j^^     fendants'  important  witnesses  bad  been  dead,  and  his  dc- 
v^->r^  position  objected  to  on  this  ground,  that  Ball  had  never 
Burweii    assented  to  become  next  friend,  might  it  not  well  have 
Tit.  ^  been  said  in  answer  to  this,  that  the  suit  was  regularly 
tiid°oS«P8.  brought,  a  next  friend  to  the  infants  being  named  ?     He 
could  have  assented,  had  the  deposition  been  in  bis  favour^ 
and  in  that  case  it  would  have  been  read ;  but  as  it  is 
against  him,  he  chooses  now  to  dissent,  and  thus  the  pro- 
cess of  the  court  will  be  used  to  entrap  and  defraud  the 
parties.    I  should  think  it  would  be  very  hard  to  exclude 
the  deposition  on  tlie  part  of  the  defendant  under  such 
circumstances.     But,  if  it  would  have  been  proper  to  ex- 
clude BalPs  deposition  for  this  reason,  and  if  that  reason 
will  go  equally  to  exclude  all  the  depositions  on  both  sides, 
(for  they  were  all  taken  before  Burwell  was  appointed 
next  friend,)  ought  not  the  chancellor  to  have  set  aside  the 
verdict,  to  have  awarded  new  commissions,  or  to  have 
directed  a  new  trial,  excluding  all  the  depositions  ? 

These  arc  important  considerations,  which  I  should 
deem  worthy  of  further  investigation,  and  proper  to  be 
decided  one  way  or  the  other,  were  it  not,  that  excluding 
BalPs  testimony,  and  considering  every  thing  else  as  re- 
gular, I  am  satisfied,  on  the  merits,  that  the  writing  in 
question  cannot  be  supported  as  a  good  will  of  lands. 

This  paper-writing,  signature  and  all,  is  in  the  hand- 
writing of  the  appellee  Corbin,  who  is  the  principal  devi- 
see ,•  and  the  question  is,  whether  its  execution  is  properly 
attested  and  proved  by  two  subscribing  witnesses  ? 

The  statute  requires  that  a  will  of  lands  shall  be  in 
writing,  and  where  not  wholly  written  by  the  testator 
himself,  shall  be  signed  by  him,  or  by  some  other  person 
in  his  presence  and  by  his  direction,  and  be  attested  by  twe 
or  more  credible  witnesses  in  his  presence. 

In  the  case  before  us,  the  alledged  will  is  one  which  is 
not  signed  by  the  testator,  as  before  sUted,  but  it  is  proved 
by  a  witness,  (independent  of  what  is  said  by  one  of  the 
subscribing  winesses,  as  hereafter  noticed,)  that  Corbin 
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acknowledged  that  be  himself  had  sabscribed  the  testa-     J^^ 
tor's  name  to  It.    The  subscribing  witnesses  also  attested 


it  at  different  times.  Bnnrcn 

I  understand  it  to  be  clearly  established  by  all  the  au*  w.  ' 
thoritiesy  that  every  important  requisite  of  the  statute  M^Sin. 
most  be  attested  and  proved  by  each  witness.  Otherwise, 
there  would  be  but  one  witness  to  prove  what  the  law  says 
must  be  attested  by  two.  They  must  attest  a  tt^'ftn;,  not 
a  blank  sheet ;  they  must  attest  a  writing  signed,  and  not 
one  umngned.  When  this  writing  was  handed  to  the  ftrst 
subscribing  witness,  and  be  was  asked  to  attest  it^  it  was 
not  signed.  Suppose  he  had  attested  it  in  that  form,  and 
it  had  remained  unsigned  until  the  next  day,  when  the 
second  witness  attested  itt  and  the  testator  had  then  dis- 
covered the  omission,  and  signed  it ;  would  this  be  an  at- 
testation  of  a  Mgned  will  by  two  witnesses  t  Or  suppose 
that  one  witness  attests  in  the  presence  of  the  testator, 
and  the  same  witness  takes  the  same  paper  into  an  adjoin- 
ing room*  where  another  witness  only  bears  the  testator 
acknowledge,  and  attests  the  same  paper,  but  not  in  his 
presence ;  although  the  first  witness  is  one  of  the  highest 
credit,  and  a  jury  on  his  evidence  should  find  that  it  was 
the  same  paper  which  the  testator  had  but  the  moment 
before  signed  and  published  as  his  will,  could  it  be  estab- 
Ushed  as  such  under  the  statute? 

As  I  understand  the  law  and  all  the  adjudications  upon 
it,  we  are  not  at  liberty  to  believe  any  thing,  which  the 
statute  requires  to  make  the  will  a  complete  one.  on  the 
testimony  of  one  witness.  Suppose  the  statute  had  re- 
quired but  one  witness,  and  be  knows  only  a  part  of  these 
facts,  which  he  is  to  attest ;  ad,  for  instance,  he  knows  it 
was  a  writing  he  attested,  but  he  does  not  know  it  was  a 
signed  writing,  and  it  turns  out  that  the  signature,  which 
afterwards  appears  to  it,  was  not  even  in  the  hand-writing 
of  the  alledged  testator.  Could  this  be  established  as  a 
will  executed,  according  to  the  statute  i  And  would  not 
Mch  a  decision  open  a  wide  door  to  frauds? 
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i>^*        Tbe  wi(iieae8»  to  this  cme»  attested  at  ^Bffivent  tunes, 
p  The  first  provesy  that  when  be  was  c^led  on  to  attest,  tha 


Bwwm  pqier  was  not  signed  at  all*  When  the  testator  was  rot 
^  'MT^niiodefl  of  thisy  he  directed  Corbin  to  sign  it  for  Um^ 
JS^'^Sin,  which  be  did  in  his  prosence.  This  witness,  tben»  prores 
tbe  sigaatore  hy  another.  But  that  is  not  enou^  He 
flmst  prove  and  did  prove,  that  it  was  so  signed  by  tbe 
directim  of  the  testator,  and  in  his  presinu;  and  althoagh 
it  was  not  stated  by  the  testator  to  be  his  will  that  be  bad 
tbn^  <:;aiifled  to  b^  signed ;  yet,  if  the  oAber  witness  ba4 
been  present  at  tbst  timCf  and  bad  attested  and  proved  the 
same  facts,  J  am  aot  prepared  to  say  that  it  wonld  not  be 
«  publication  of  a  will,  notwithstanding  it  was  not  d^Iared 
to  be  sttch  at  the  time ;  although  I  tbinlLi  espeo&Mly  where 
it  is  writt^  and  aigeed  by  anotber,  that  there  are  loany 
reasons  wiiicb  would  require  a  publication  of  it,  in  some 
way  indicating  that  it  was  a  wiU^  |n  order  to  guard  agMnst 
frauds^  The  other  witness,  however,  is  totally  silent  as 
to  tbe  signature^  In  Us  depositipnt  he  does  not  say  it 
was  a  signed  piqier.  B^t  tbe  verdict^  after  nefitloiuiig 
this  writing  as  proved  by  tbe  first  witness*  goes  on  to  find 
that  this  $awse  p9p^  was  presented  to,  and  attested  by,  tb§ 
second  witness.  But  what  is  the  fair  interpretation  ;ef 
this  finding  i  The  first  witness  identified  the  paper  tba^ 
be  speaks  of,  and  which,  on  the  day  b^fisre,  bad  bee* 
aigned  by. Corbin  and  attested  by  bin:  and  the  afoond 
witness  subscribed  iikd  some  pqper.  The  jury  then  coit)d 
well  find,  as  they  did#  wttboat  proof  by  the  second  witDeswt 
that  he  saw  a  signaturis  to  the  papery  and  s^  ii^  d^pqai* 
tioa  of  this  witoess  is  silent  as  to  siffaature,  and  tl|e  jwy 
are  also  silent  as  to  this  important  ppin^  ej^cept  so  faf  ||f 
they  refer  to  it  as  ibe  $nme  p§pir  (a  term,  which  ^bey  giw 
to  it  before  it  was  signed  at  aH»)  I  cimpot  infer  that  tfajf 
witness  saw  a  signatHre  of  any  JUnd,  when  be  atteateidL 
80,  that  tf  the  will  had  been  signed  by  the  testfrtor  tw^r 
self;  there  being  no  aoknowledgnwit  or  recognition  of  0^ 
signature  before  this  witness,  I  think  the  proof  thfit  it 
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iffhB  a  9igntd  wiH,  wovM  be  iticoiiiplete.  The  fii^tct  is 
•videnfly  intmdcri  rimfify  to  state  the  facts  as  proved  by 
tbese  tf^fb  witnessesy  and  to  Mriinit  ta  the  ooort^  wbelher 
sttoh  |iti>of  is  a  coapHaace  with  the  statote.  They  had 
HO  light  to  fiad  the  fad  conehitmtff  on  tte  testiinoay  of, 
one  witness,  that  it  was  a  iigned  pa^.  Wemosty  there* 
fcire,  consider  it»  as  if  they  had  said  ^<  so  far  as  one  witaesa 
^can  establish  the  hd,  we  ftud  it  was  a  signM  f^P^^9 
^  and  that  the  said  paper,  so  proTed  to  be  a  ti^n^  ptper^ 
<*  was  puUished  to,  and  attested  byi  ^  second  witaeas^^ 
It  was  a  long  ttoie^  and  after  nuich  beaHaaon,  befova 
flie  courts  were  sattsied,  tliat  ail  tfio  witnemes  iai»t  Mt 
be  present  at  the  saiae  time^  and  see  the  retjjhot  of  sign* 
ing.  Indeed,  they  idtimately  came  to  this  decisioa,  as  it 
were  by  pUce^med.  VbMf  (he  testaltor  reieaMjr  which 
w«s  considered  (erroneoasly  as  is  now  admitted)  to  be  an 
ad  eqnal  to  signing ;  tiien  caow  a  case  in  Which  be  drew 
his  pen  over  his  name  before  a  sobseqaent  witness.  By 
ttese  solemn  ads,  it  waiB  conaMeted  that  he  had  signed 
in  fad  before  eaioh  witness,  at  diffennt  tiSNS  |  and  al- 
flioagh  tlie  statate  required  that  they  ^oald  attest  a 
iignei  p&per  in  presence  of  the  testator ;  yet,  as  it  dM 'not 
require  them  to  do  so  in  the  presence  of  each  othw»  and 
haying  attested  what  Was  considered  the  same  fhct^  though 
aldill^rent  tlmes»  it  was  thonghtthey  cotdd  as  well  prove  it 
as  if  they  had  attested  together.  Having  thus  established 
Ibe  propriety  of  a  separi^e  attestation,  the  next  questton 
waB»  whether  an  acknawledgmmt  of  the  haikUwtlting^ 
without  re$eaKng  or  drawing  the  pen  again  over  the  namoy 
weald  do  i  It  was  then  discovenMl,  that  separate  attesta* 
tions  had  been  too  long  established  to  have  that  question 
disturbed.  Admitting  this  to  be  law,  tb«n  it  was  fiMmd 
diat  an  acknowledgment  of  the  hand-wrMng  was  as  good, 
nay  better,  than  reseating,  whioh  at  BMist  ctfaM  only  be 
eonsidered  as  a  recognition  of  the  nMne  opposite  to  the 
seal ;  sealing  itself  being  no  rigmng  within  tbe  sta(tute ; 
and  that  it  was  even  better  than  drawing  the  pen  over  the 
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1^^     name  agttiif  which  some  judges  seemed  to  think  might  be 
v^r^r^  a  re-execution,  and  destroy  the  previous  attestation. 


Burweii  An  acknowledgment,  then,  that  (he  signature  was  the 
•Dd  othen,  iii^yi  j.^|.||{„g  iif  Hie  testator,  was  considered  tantamount 
.^^*|2|^  to  proof  of  seeing  him  write  his  name.  It  was  capable 
of  disproof  too»  if  a  will  not  signed  by  himt  was  offered 
to  pnibat ;  and  although  it  was  admitted,  that  even  with 
this  guard,  these  decisions  opened  a  door  to  frauds ;  yet 
the  cases  had  gone  too  far  to  admit  of  the  court's  retra* 
cing  their  steps,  which  they  would  willingly  have  done ; 
but  they  protest  against  going  farther.  No  case  is  to  be 
found,  in  which  the  acknowledgment  of  a  signature,  not 
in  the  hand- writing  of  the  testator,  was  held, enough. 

In  EUis  vs.  Smxih^CaJ  lord  Hardwicke  said,' ««  It  has 
<<  been  hinted  as  if  this  determination  would  lead  the  way 
<^  to  a  farther  deviation  from  the  statute,  and  by  conse- 
<<  quenoe  allow  testators'  declarations,  that  another  signed 
<<  for  him,  to  be  good ;  but  authority  given  by  a  testator 
^  is  a  cMaUral  things  and  a  tiling  that  ought  to  be  proved. 
<<  Consequence  Is  not  to  be  built  upon  consequence,  in 
<<  cases  of  this  nature.  I  think  where  things  are  ex- 
<*  pressly  required  by  statute,  courts  are  not  to  say  other 
^  things  shall  be  equivalent  to  them.*' 

I  am  clearly  of  opinion,  therefore,  that  there  is  no  case 
nnder  the  statute  of  frauds  in  England,  in  which  an  ac- 
knowledgment has  been  received  as  equivalent  to  proof 
of  actual  signing,  except  where  the  testator  has,,  in  some 
way,  recognized  the  signature  as  his  orvn  hand'iu>rUi$^ 
in  the  presence  of  all  the  witnesses,  and  who  were  there- 
fore all  capable  of  attesting  the  paper  as  a  signed  paper. 
Such  recognition  has  only  been  held  as  something  e^fwi- 
valent  to  personal  presence,  at  the  act  of  signing ;  but  it 
'  could  not  be  so,  unless  the  signature  was  at  least  seen,  and 
in  some  way  acknowledged.  No  case,  I  think,  has  gone 
beyond  this,  and  all  the  judges  agree  that  even  this  was 
going  too  far. 

(a)  1  Yes.  jour.  11. 


Tke9t  is  no  case  where  the  sigmUure  was  by  anothert  j[^ 
Bot  in  the  hand  writinii^  of  the  teeUtor,  and  where  even  a  s^^^r^ 
tM  acknowledfpnent  ihtU  U  wqm  bjf  another  (naming  him)  Bunrett 
\^y  the  direction  and  in  the  presence  of  the  testatory  baa  v$. 
been  held  equivalent  to  proof  of  all  lihese  facta*  Lord  ^ad^^^^bm. 
Hardwicke  sayst  this  would  not  be  admitted.  Jl  forHorif 
all  these  things  would  not  be  inferred  by  a  simple  de« 
claration,  that  **  this  is  my  will,^  even  if  the  witness 
saw  that  it  was  a  li^aed  paper.  The  most  that  such  a 
declaration  would  be  held  to  prove,  according  to  the  caseSf 
iSf  that  tbts  would  be  a  recognition  of  the  testator's  awn 
signature.  I  incline  to  think  the  cases  do  not  go  this  far  | 
but  that  an  express  recognition  of  the  signature  as  Ium 
accompanied  with  proof  of  that  fact,  if  required*  is  as 
fsr  as  they  establish,  and  as  far  as  we  ought  to  go.  But 
my  U  would  be  a  recognition  of  kU  signature,  if  it  was 
•ctnally  signed  by  him ;  how  can  an  acknowledgment,  in 
ik£  mmt  form  if  word$^  prove  one  thing,  to  wit :  this  i$ 
W^f  himi^  if  that  had  been  the  fart,  or  another,  to  wit : 
Ui$  i$  ffijf  nooiet  ngntd  by  $uch  a  person  in  my  presenu 
and  iy  my  oiUAori^y,  when  the  witness  heard  no  such 
thing  ?  If  all  this  is  to  be  inferred  from  the  simple  ac- 
knowledgment of  the  will,  (which  is  all  that  is  found  in 
tiMs  case  as  it  regards  the  second  witness,)  who  is  to  infer 
it  i  Not  the  witness ;  he  can  only  state  the  fact.  The 
jury  I  think  could  not  do  so,  and  if  tliey  could,  they  have 
not  done  so.  If  the  court  can,  it  must  be,  not  as  an  in- 
ference of/od,  but  of  law:  that  acc^irding  to  the  trae 
construction  of  the  law,  the  second  witness  has  proved 
that  the  testator,  by  this  acknowledgment,  has  entabliahed 
the  fact,  not  to  Uu  attesting  wiiauss  but  to  Me  amrt^  that 
this  will  was  signed  with  his  namet  by  Corbin,  In  bis 
praaence  and  by  his  direction.  We  cannot  derive  our 
knowledge  of  this  from  the  .first  witness.  He  is  .not  com- 
petent, of  himself,  to  prove  any  important  (act,  imy  moi:e 
than  one  witness  can  disprove  an  answer  in  chancery. 
We  must  have  two^  and  must  make  out,  by  eonstruciion 

Vol.  I.  19 
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l^^     of  laWf  those  matters  of  which  the  second  witness  was 

April.       -^ 

\,^->r^^^  ignorant    We  may  simplify  the  enquiry  as  to  our  power 
BarweU    to  do  this,  bv  Supposing  that  Corbin  had  signed  the  will 

ana  others,  »    •       » •  ^  %^ 

v8.  before  either  witness  attested,  and  that  they  attested, 
and  others.  ®>ther  separately  or  together,  just  such  an  acknowledg- 
ment as  the  second  witness  proves ;  could  we  say  that 
this  will  was  signed  by  Corbin,  in  the  presence  and  by 
the  direction  of  the  teitaior  ? 

If  lord  Hardwicke  is  right,  as  I  think  he  is,  in  saying 
that  even  an  express  acknowledgment  uf  those  facts  will 
not  do,  surely  one,  which  would  import  at  most  that  it 
was  his  own  hand-writings  will  not. 

One  reason  why  a  seal  was  not  considered  equal  to 
signing  was,  that  a  seal  could  at  this  day  be  easily  coun- 
terfeited. It  only  remained  to  counterfeit  the  hand-writ- 
ing of  a  witness  or  witnesses  who  were  dead,  by  proving 
whose  hand  writing  the  will  would  be  established.  So  In 
the  case  of  signature  by  another,  all  that  will  be  neces- 
sary will  be  to  sign  it  in  a  hand  not  like  that  of  any  person 
known,  and  forge  the  hand-writing  of  witnesses  who  are 
dead ;  or  get  witnesses  to  swear  that  he  acknowledged 
the  will,  without  stating  who  wrote  the  signature,  so  as 
to  avoid  detection  from  the  guard  that  circumstance  would 
aflTord,  and  the  will  is  established,  as  one  signed  by  an- 
thority. 

When  a  man  acknowledges  a  will  signed  by  jiimself, 
he  knows  the  fact  that  he  did  sign  it,  and  If  it  turns  out 
that  a  will  is  offered  to  probat,  not  signed  by  himself,  the 
fraud  is  detected.  But  he  may  think  he  is  acknowledg- 
ing such  a  will  as  this,  when  in  fact,  being  in  extremity^ 
another,  not  signed  by  him,  has  been  imposed  upon  him. 

I  am  therefore  humbly  of  opinion,  that  if  we  establish 
this  will,  we  must  do  it  on  the  testimony  of  one  witness 
only,  and  as  the  law  does  not  permit  this^  that  the  decree 
•f  the  chancellor  must  be  reversed. 
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Jodf^  Cabsix  concurred  in  'opinion  with  Judge  Coal-    J^^ 
ter»  that  the  decree  of  the  chancellor  should  be  reversed.*  s^--r^s^ 

BunreU 
'  umI  ollien« 

Judge  Brooke  :  t». 

Corbia 
and  oUmiv. 

The  only  question  submitted  to  the  court  by  the  agree- 
ment of  the  parties  and  the  special  verdict  found  in  pur- 
suance of  that  agreement,  is«  whether  the  paper- writing* 
purporting  to  be  the  last  will  of  James  B.  Burwell  is 
proved  by  the  attesting  witnesses  Scrimger  and  Barrick^ 
according  .to  the  act  referred  to  in  the  verdict.  The 
material  words  in  that  act  are',  •*  so  as  such  last  will  and 
**  testament  be  signed  by  the  testator  or  by  some  other 
<<  person  in  his  or  her  presence  and  by  his  or  her  direc- 
**  tion ;  and  moreover,  if  not  wholly  written  by  himself  or 
<'  herself  be  attested  by  two  or  more  witnesses  in  his  or  her 
<<  presence/'  It  is  admitted  that  Scrimger's  testimony  is 
entirely  in  compliance  with  the  statute.  He  proves  all 
that  is  required  by  it ;  but  in  examining  the  testimony  of 
Barrick  the  second  witness,  no  aid  is  to  be  derived  from 
Scrimger's  testimony,  because  the  statute  requires  two 
witnesses  to  the  same  facts.  Nor  is  the  testimony  of 
Barrick  to  be  eked  out  by  any  thing  in  the  verdict,  un* 
less  he  also  proves  the  facts  required  by  the  statute.  So 
far  the  paper-writing  is  still  proved  by  one  witness  only* 
and  the  statute  is  not  complied  with.  What  is  proved  by 
Barrick  \  He  says  (as  found  by  the  jury)  that  he  was 
sent  for  and  went  to  the  house  of  James  B.  Burwell :  that 
be  found  him  sitting  on  the  bed  with  the  said  paper- wri- 
ting ii»  his  hand  (he  calls  it  the  said  paper-writing  before 
it  was  attested  by  him,  as  Scrimger  does  before  it  was 
signed  by  htm  or  by  Corbin,  for  Burwell,)  wh^  the  said 
Burwell  asked  him  to  sign  that  paper,  and  thereupon  he 
signed  his  name  to  the  said  paper  as  a  witness,  in  the  pre- 
sence of  the  said  Burwell :  that  he  then  asked  the  said 

*  Bf  tome  aeoident  this  opinion  it  not  in  the  poasestion  of  the  Reporter  ; 
bat  if  it  can  be  proenred  herafter^  it  ihall  be  given  in  the  appendix. 
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aJSI    B"^^^"  ^^^*  •*  ^^  ^^  ••a^  sijcned  ?  And  th*  sai4  Burwell 
replied,  •*  it  \f^  my  last  will,  bat  you  need  not  make  a  talk  of 


Burweii  4«  {( .  ft  jg  time  enough.''  He  (Barrick)  aayw  nothing  to 
V9.  the  fact,  that  the  paper- writing  was  signed  by  Bur^^ell  or 
tYid  other*,  ^y  Corbin  for  him*  at  the  time  he  attestc^d  it.  Fn)m  all 
that  appears  by  his  testimimy,  it  was  not  signed  by  either 
of  them,  at  the  time  he  attested  it  In  calling  it  the  sftid 
paper-writing  before  the  jory,  he  points  to  a  time,  before 
it  was  signed  by  himself,  and  proves  nothing  more  than 
that  it  was  the  same  paper  that  he  had  signed.  If  ht 
meant  any  thing  more,  he  would  not  have  railed  it  ••the 
said  paper-writing*'  when  it  was  not  signed  by  himself^ 
taii  when  it  uas  so  signed,  as  it  was  when  it  was  before 
the  jury*  Scrimger  sptike  of  it  in  the  same  sense*  The 
l*equirements  of  the  statute  have  been  before  stated ;  it 
ought  to  have  been  signed  by  Burwell  himself  or  by  some 
one  for  hifti,  or  it  was  nut  a  perfpct  will  to  be  attested, 
according  to  the  provisions  of  the  act.  It  would  not  bt 
contended,  that  If  it  was  attested  before  it  was  signed,  it 
would  be  a  good  iittestation  t  because  it  wooid  let  in  thb 
(k*auds  intended  to  be  prevented.  For  example :  if  in 
this  case  Scrimger  had  attested  it  when  handed  to  hhn  by 
Burwell,  and  before  Corbin  had  apprized  Burwell  that  it 
was  not  signed,  and  signed  it  for  him,  it  woald  not  hav^ 
been  attested  even  by  Scrimger  according  to  the  statute. 
But  Burwell  acknowledged  to  Barrick,  that  the  paper- 
writing  was  his  last  will ;  so  in  effect  he  did  to  Scrimger, 
though  not  in  terms,  when  he  asked  biro  to  witness  it  be- 
fore he  was  reminded  by  Corbin  that  it  was  not  signed. 
Be  thought  no  doubt,  at  that  time,  that  it  was  his  will^ 
though  not  then  signed  by  any  body.  This  example 
extractedT  from  this  case,  shews  the  danger  of  dispensing 
with  proof,  that  it  was  signed,  when  attested  according 
1o  the  statute.  The  case  before  the  court  has  l>een  no 
where  decided,  that  I  know  of.  The  question  whether 
the  factum  of  signing  must  not  be  proved  by  all  the  wit- 
nesaesi  has  been  vei7  nmchdiBCiisaed  in  all  tlie  cases  tMa 
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iMinuiwaiiA  RUmk^i^ChJ  down  to  the  ctses  of  Omytim  and  j^ 
Atkinson^feJ  ami  EUU  and  9mtth.fd)  That  point  li«iv^^>r^ 
been  pot  at  rest  very  reloctantly  by  the  Enji^lialp  Judges.  •**22S^ 
Some  uT  them  seem  t^i  think  that  great  frands  will  be  let  w. 
in,  by  dispensing  with  this  supposed  requirement  of  the  ^^  otiMim 
statute  of  Charles»  which  is  like  onr  own  as  regards  the 
pi^esent  enqoiry.  But  in  no  case  bare  they  dispensed  with 
proof*  that  the  will  was  signed  by  the  testator  or  by  some 
one  for  him»  according  to  the  statute.  In  the  case  of 
flfroys&n  ts.  Jtfcinsoii,  the  acknowledgment  by  the  testator 
was,  that  it  was  his  signatvre  which  lord  Hardwicke  caUs 
proving  ikkefaelmm  of  signing  in  i|o«e  sense;  and  his 
iHostration  of  his  meaning  by  the  practice  of  acknow* 
lodging  the  execution  of  a  bond,  by  the  party  arknow* 
lodging  to  the  witness  that  the  signature  was  his  hand, 
ohews)  that  proof  of  the  signature  of  the  testator  was  not 
to  be  dispensed  with.  If  Burweii  in  this  rase  bad  ac* 
knowledged  the  signature  to  be  his,  it  wonid  have  been 
proofs  within  the  cases  of  0rayMn  and  «d(fctfuon»  and  BMiM 
and  8nmth  ;  the  question  being  in  these  cahes,  whetiier  the 
aigniag  was  proved  according  to  the  statnte.  In  the  case 
cited  from  Vexeif  and  BmmSf  there  was  proof  also  of  tha 
acknowledgment  of  the  9ignatmre.  If  the  case  now  be- 
fore the  cooK  had  presented  the  same  qneotion,  I  shooM 
incline  to  the  oplwion«  that  the  bare  acknowledgment  ef 
BarwelU  that  the  psfier-writkig  was  his  last  will,  in  the 
absence  «rf  aN  proof  that  it  was  signed  at  the  time  by  liim» 
would  be  insufficient  under  the  statute.  But  the  questtott 
here  is  still  a  broader  one.  Does  Barrick  prove  that 
Corbin  signed  the  paper- writing  for  BarwHI*  at  his 
request  and  in  his  presence,  according  to  the  statute  i  In 
another  form,  does  the  acknowledgment  of  Bwrwell  to 
BarHok  <hat  the  paper-wrHi^g  was  his  last  will,  prove 
thoseflK^f  litrink  not  in  Ihe  case  lof  iSXIfe  vs.  ^6fmM» 
lord  Hardwioko^  after  deciding  f|hat^'ackuo«le4r*>«»^ 
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A^     of  the  sija^atare  by  the  testator  .was  proof  of  his  having 

^^->o^^  signed  it,  goes  on  to  remark  •<  that  it  had  been  hinted  as 

Btmreii   **>  if  this  determination  would  lead  the  way  to  farther  de- 

and  others,         ...  -  ,         ,  ,   .  . . 

v».  ^*  viations  from  the  statute*  and  ^by  consequence  would 
i&d  others.  ^'  aHow  a  testator's  declarations  that  another  signed  for 
^<  him  to  be  good.  But  authority  given  to  another  is  a 
<<  collateral  thing,  and  a  thing  that  ought  to  be  proved 
<<  Consequence  is  not  to  be  built  on  consequence,  in  cases 
**  of  this  nature."  This,  it  is  true,  was  not  the  question 
before  the  court ;  but  it  naturally  grew  out  of  the  one 
that  was,  and  had,  no  doubt»  been  much  reflected  on ;  and 
although  it  may  be  called  an  obiter  opinion,  it  is  entitled 
to  great  weight.  In  the  case  before  the  court,  Burwell 
made  no  such  acknowledgment,  as  in  the  supposed  case. 
He  did  not  say  to  Barrick  that  Corbin  had  signed  it  for 
him,  at  his  request  and  in  his  presence.  It  is  still  a  wea- 
kep  case.  He  only  acknowledged  the  paper-writing  to  be 
his  will ;  which,  whatever  might  (upon  consideration)  be 
my  opinion,  on  the  case  put  by  lord  Hardwicke,  I  think 
is  not  adequate  proof  under  the  statute,  :hat  it  was  signed 
by  Corbin,  for  Burwell,  by  his  direction,  and  in  his  pre- 
sence. The  statute  requires  two  witnesses  to  the  same 
facts,  as  a  security  against  the  perjury  of  one.  Suppos* 
ing  Scrimger  to  be  perjured,  Barrick's  testimony  is  in- 
"*>  sufficient;  and  so  much  of  the  decree  as  establishes  the 
will  in  question,  to  be  a  good  devise  of  the  real  estate^ 
I  am  of  o^nion»  ought  to  be  reversed,  and  the  rest  af- 
firmed. 

Judge  Roans: 

It  is  my  fortune  to  differ  in  opinion  on  this  case,  after 
great  deliberation,  from  all  th£  other  judges.  It  is  there- 
fore my  right,  and  perhaps  my  duty,  to  assign,  somewhat 
at  large,  the  grounds  and  reasons  of  that  opinion. 

Upon  the  trial  of  the  issue  in  this  cause,  the  appellants 
produced  the  deposition  of  William  Ball  who  was  admit- 
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ted  to  be  dead,  and  whose  deposition  bad  been  taken  with-    ^^ 
out  objection  in  the  court  of  chancery.    That  deposition  v^^no^./ 
was  objected  to  by  the  appellees*  on  the  ground  that  he   Borweii 
was  named  in  the  bill  as  next  friend  to  the  infant  com-      w. 
plainants,  and  therefore  liable  for  costs  and  interested  •  igid^^jjhen. 
and  the  said  objection  was  sustained  by  the  court,  and  the 
,^epo6ltion  rejected.    Tbe  circumstance  that  this  deposi- 
tion may  have  been  before  read  in  the  court  of  chancery^ 
is  of  no  account    That  court  and  every  court  acting 
under  its  authority  has  always,  even  up  to  the  time  of  its 
Jinal  decree,  a  power  to  reject  depositions,  which,  from 
intrinsic  evidence  existing  of  record,  appear  to  be  illegaL 

It  is  admitted  that  there  was  no  specytc  order  of  the 
court,  admUting  Ball  as  the  next  friend ;  but  the  question 
isy  whether  under  the  practice  of  this  country,  under  all 
the  circumstances  of  this  case  and  all  the  admissions  of 
tbe  parties,  that  fact  ought  not  to  have  been  taken  for 
granted.  Those  circumstances  narrowed  the  enquiry  be- 
fore the  court.  The  real  question  therefore  was,  not  so 
much  whether  Ball  was  the  legalized  next  fi*iend  of  the 
plaintiffs,  as  whether  the  appellants  were  at  liberty,  under 
tbe  circumstances  and  admissions  aforesaid^  to  make  the 
objection. 

On  this  subject  of  prochein  amif  the  doctrine  is  that  the 
nearest  relation  is  generally  the  next  friend  of  an  infant; 
but  as  that  relation  may,  himself,  have  injured  the  infant, 
and  be  liable  to  a  suit  therefor,  or  may  be  otherwise  an 
improper  person,  the  court  will  pemnt  any  person  to  in- 
stitute a  suit  on  his  behalf,  and  he  is  to  be  named  as  next 
friend  in  the  bill.^f  J  That  person  ought  however  to  be 
a  person  of  substance,  because  he  is  liable  to  pay  the  costs 
of  suiUCfJ  While  it  is  conceded  that  this  next  friend 
ought  to  be  admitted  as  Huch.fgJ  it  is  believed  that  under 
tbe  practice  in  this  country,  his  being  named  in  tbe  bill, 
and  the  suit  going  on  without  objection,  is  a  permmion  on 

(e)  Blitf.  S5.       (/)  I  AUi.  570.       (g)  1  Sttw»ge>  7^' 
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A^    the  purt  of  the  coart,  and  amoiints, in  effect,  to  tiM^h  ad- 

s^'sry,^  mission ;  and  much  roorct  where  he  has  heen  recognized, 

BurweU   as  in  this  case^  by  the  subsequent  acts  of  the  court,  and 

V9,  ^  the  subsequent  acknowledgments  of  the  parties. 
J^^^  This  next  friend  is  not  only  liable  for  tbe  costs,  but  is 
to  be  removed  if  he  is  treacherous  to,  or  negligent  of,  tha 
interests  of  the  infant  \('hj  and  it  is  supposed,  that  al( 
these  checks  will  generally  prevent  impriiper  persons, 
from  obtruding  themselves;  and  this  consideration  will 
perhaps  justify  a  less  strict  principle,  in  this  particular, 
on  the  part  of  the  court.  All  that  is  required  even  in  re^ 
lation  to  the  party  interested  in  the  costs,  is,  that  the  next 
friend  should  have  been  recognised  and  sanctioned  by  the 
court.  In  relation  to  his  co-plaintiffs,  they  shall  be  con* 
dttded  by  their  own  acts  and  admissions,  from  objecting 
that  he  is  not  the  legalized  next  friend  of  thr  infants. 

In  the  case  before  us,  it  is  true  that  Ball  is  not  named 
as  next  friend  in  tbe  bill.  A  blank  is  left  for  the  name  in 
that  bill ;  but  this  omission  is  abundantly  supplied.  In 
the  heading  or  caption  of  the  record  or  proceedings,  he 
is  named  as  such.  He  is  so  named  at  the  rules  in  Octo- 
ber, ISIS,  when  a  conditional  order  was  made  taking  tbe 
bill  for  confessed ;  and  this  order,  so  headed,  was  set  aside 
in  amri  on  the  \9ik  OetAtr^  1813.  To  ail  these  proceed- 
ings  the  appellants  were  parties  and  privy ;  and  in  the 
last  ctise  an  order  was  made  in  court,  setting  aside  a  rule 
in  which  Ball  is  statrd  to  be  the  next  friend  of  tbe  infants. 
Vas  not  this  a  concession  by  tbe  court,  and  an  admission 
by  the  co-plaintiffs,  that  he  really  stood  in  tlmt  character  ? 
Again ;  to  say  nothing  of  tbe  admissions  probably  con- 
tained in  the  commission  under  which  this  deposition  was 
taken,  bow  does  the  matter  stand,  upon  the  order  of  tbe 
aist  of  September,  1816  ?  On  that  day  Bacon  Burweli, 
one  of  the  appellants  now  making  the  objection  that  Bali 
was  ttot  in  reality  the  next  friend  of  the  infants^  moved 
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the  court  of  chancery  bj  his  coanself  to  be  himself  per-     j^^* 
mitted  to  prosecute  as  next  friend  in  liiu  of  W.  Ball  de-  v^^nt^^ 
ceased.    This  motion  was  granted  by  the  courts  and    BurweU 
thereafter  he  acted  as  snch.    After  this*  can  Bacon  Bur-      «t. 
wril  or  the  oonrt»  be  permitted  to  deity  that  Ball  had  heen^^^^, 
the  next  friend  in  his  lifetime  and  was  so  when  this  depo* 
sition  was  taken  ?    80  also  the  proceedings  and  verdict 
in  Caroline  court,  all  state,  and  therefore  odint/,  that  Ball 
had  bun  the  next  friend  $  as  does  also  the  bill  of  excep- 
tioiist  taken  on  the  part  of  the  appeUamti.    Nay,  that  bill 
even  admits  further  (contraryf  however^  as  it  appears,  to 
the  factt)  that  Ball  was  named  as  next  friend  in  the  hiU 
ftled  in  thte  cawe.    The  appellees  objected  to  Ball's  de- 
position  because  he  was  so  named  therein^  and  the  appel« 
lantsy  not  denying  it,  hut  admitting  the  fact*  only  proved 
by  one  of  the  counsel^  that  Ball  was  nf>t  consulted  on  the 
subject    The  (act  of  his  having  been  named  in  the  bHl 
as  next  friend  is,  howeverf  distinctly  admUUd  by  both  tho 
parties  to  the  bill  of  exceptions. 

However  it  might  be,  therefore,  in  relation  to  Ball's 
representatives,  were  they  now  before  the  court  and  charg- 
ed with  the  costSt  can  it  be  doubted  that  quoad  the  appel- 
lantSf  their  own  repeated  admissions,  and  the  repeated  re- 
cognitions of  Ball  as  the  next  friend  by  the  court,  will 
estop  them  from  making  the  objection  ?  Notwithstanding 
thiSf  however,  they  were  still  not  without  remedy  as  to  get- 
ting his  (Ball's)  depositton,  during  his  lifetime.  They 
might,  if  his  evidence  was  important,  have  had  his  name 
struck  out  of  the  record,  another  next  friend  substituted, 
and  then  have  taken  his  deposition,  ^i J  They,  however^ 
did  not  pursue  this  course,  and  must  abide  by  the  conso' 
quences  of  their  omission  to  take  it  As  for  the  objection 
on  the  part  of  the  appelleeSf  it  was  not  necessary  for  them 
to  state  and  prove  a  fact,  which  was  already  admitted  of 
record. 

(t)MitCS5. 

Vol.  r.  20 
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i^        BaVB  ^qMwitiMi  was,  ttoitefiMre,  1  tbink,  fi^Mj  te- 

%^^>t^  jeoted  by  ifae  comt.    But  even  if  H  were  ollierwiflet  it 

BurweH   does  Dot  folbw  that  for  that  error,  the  ^leerte  sbavM  be 

vt.^' reversed.    It  is  n«t  at  present  distkictty  seen,  tbat  the 

^'^J^  decision  of  the  jnry  shonld  baf>e  been  dMEbrent,  if  tfant 

depositien  had  been  admitted.    On  thnt  ^int,  however,  i 

haw  fonned  no  conclnsive  opinion. 

1  come  next  to  oonmder  Ibis  case  upon  the  menls.  This 
owee  having  been  beard  in  the  conrt  of  chancery,  upon 
the  QstiibilB  and  4eposilions  of  the  witnessea,  and  Ihone 
depasUions  being  feond  4o  he  conAictii^  and  cantracKe* 
tory,  an  onder  was  made  by  the  aoid  oourt,  referring  the 
qneation  of  the  validity  of  the  wiH,  to  «  jnry ;  with  thft 
usual  provision,  (hat  on  the  trial  of  the  inane,  copies  of 
the  bills,  answers,  exhibits  and  df  posttians  af  such  of  the 
witnesses  as  are  dead  or  cannot  attend,  shauM  be  read  in 
evidence.  On  (he  trial  of  the  issue  in  tiM  superior  ceart 
upon  that*  evidence,  jand  the  jury  at  the  end  of  the  third 
day  not  having  agreed  upon  a  verdict,  on  the  fourth  day^ 
for  the  purpose  as  is  supposed,  of  facilitatiag  tbat  decision, 
it  was  agreed  by  the  parties,  that  the  question  af  law  ari- 
sing upon  the  evidence  of  the  miibMriUMg  irilsesfM,  in  the 
event  that  that  evidence  sliould  be  credited  by  the  jury^ 
should  be  reserved  by  a  special  finding  of  the  £acts  that 
the  jury  nay  deteraAine  to  be  proved  by  tk^  evidence, 
to  be  determined  by  the  prciper  court.  This  agreement 
excluded  from  the  ponsideratioo  of  thn  jury  all  the  other 
testimony  in  tlie  cause,  exoept  that  of  the  two  subacribir^; 
witnesses  and  that  which  respected  their  credibility ; 
and  consideriiig  that  credibility  was  not  only  expressly 
referred  to  the  jury  as  aforesaid,  but  was  also  peculiarly 
proper  for  fhnr  consideration^  1  shall  shut  my  eyes  upan 
all  the  other  testimony  existing  in  the  cause,  except  the 
focts  which  «re  specially  found  kg  tite  verdict.  I  must 
also  again  remark,  that  as  the  special  finding  is  oifrsad 
and  required,  to  be  made  upon  the  evidence  of  the  sub- 
scribing  witnesses  (tbat  is»  ot  both  of  those  witnesses^)  that 


OmH  ef  «ll|f  jiMli  of  Fhrgimm*  1S5 

ittding  10  to  he  take*  m  auUk  iipoii  Ilia  evUeiice  of  hoik    j^ 
tbe  mkd  witiiMOM.    Tb»  jury  will  be  considered  ae  kev*  v^^n<^^^ 
ine  iMiiAiiorf  to  Mm  ogrce«e«l  of  the  Mrtiee*  which  coa"  BunreU 


•Igned  thii  doty  to  thooh  ond  not  as  haviof;  violated  it.  m 
The  oaly  exception  Crom  thia  ooaotniclioa  will  bOf  i»  re-  ^tiH^hri 
lation  to  fhcii  which  urresistibly  appear  from  the  verdict, 
or  are  therehy  expressly  admitttdy  to  have  been  (Mind  on 
the  teatmieny  of  ene  of  the  witnesaae  only.  We  nniat  so 
consider  Ihia  vordiclf  howertrt  in  point  of  fact»  the  eaaa 
may  be ;  we  cannot  know  that  fact  to  be  otherwise,  unless 
it  is  regnlnriy  nmnifrsted  to  onr  view.  Snhjsct  to  these 
exceptions  and  Mmltations,  every  bet  fonnd  in  this  ver- 
dict i8  to  be  considered  as  based  upon  the  testimony  of  Mk 
the  snhssrihing  witnesses,  and  it  doeo  not  lie  in  the  month 
of  either  of  the  parties*  to  aver  tte  contrary. 

While  under  Ihe  iniuence  of  tMo  mie  of  conotmctio%  ns 
applied  to  so  much  of  the  verdict  as  relates  to  fimntfer^e 
attestation^  it  must  be  admitted  that  Barrick  was  then  ah- 
sent ;  a  different  result  will  take  place  in  relation  te  what 
passed  at  the  time  of  Barridi^s  attestation,  it  amy  well 
be,  for  any  thing  seen  In  Mils  i^erdtd,  that  Scrimger  was 
then  also  present ;  and  if  wo  were  OTen  to  refer  to  the 
depositions  of  those  witnesses  as  contained  in  the  record, 
there  is  nothiag  therein  to  shew  the  contrmry.  Scrimger 
although  present  on  the  third,  might  have  been  also  pre- 
sent  on  the  fourth  of  September.  This  however,  we  are 
authoriied,  if  not  compelled,  to  infer  from  this  verdict, 
taken  in  connection  with  the  agreenmit  of  the  parties ; 
and  that  inference  is  innesistihly  (rtrengthened  by  that  part 
of  the  verdict  which  identifies  the  pofiN*  in  fijuestion, 
with  UuU  which  was  attested  by  Scrimger  and  Barrick. 
In  relation  to  Airrtcfc,  Scrimger  couM  not  well  have  known 
that  hct,  unless  be  were  peroonally  present.  If  this  is  in 
reality,  or  mast  be  tid^ea  to  he  the  fact,  apon  the  true  con- 
stmctlon  of  the  verdict,  then  we  have  the  tsstis^ny  of 
hoth  the  subscribing  witnesses,  both  as  to  the  testator*s 
acknowledgment  of  the  wUU  tnd  also  as  to  Barrick's  at* 
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im,     testation  of  it.    That  however  is  entirely  a  matter  of 

Aprn. 

v^pv*^^^  supererogation,  as  I  shall  presently  attempt  to  shew. 

Burveii    One  witness  is  enoagh  as  to  suck  attestation ;  and  Bat' 

v9.      ridz*8  testimony  as  to  bis  attestation!  is  fally  equal  to 

•M^othert.  ^S^^nmger'Sy  which,  as  to  him,  is  on  all  hands  admitted  to 
be  sufficient  There  is  no  diffbrence  between  the  two 
cases,  except  that  Scrimger  attests  an  actual  signing  of 
the  paper  by  the  testator^  by  means  of  Corbin ;  whereas 
Airftek  only  proves  his  publication  and  aekMH^ledgment 
of  it  I  a  diffiBreiice  which,  I  shall  presently  endeavour  to 
shew,  is  entirely  unimportant.  An  acknowledgment  of  a 
signature,  is  only  a  signing,  in  another  form.  In  yrtnct- 
pU  it  is,  in  trnth,  a  signing. 

Before  I  go  into  the  question  whether  the  ackmowUdg' 
mtnt  of  a  will,  or  of  a  signature  thereto,  is  equivalent  to 
an  attestation  of  the  specific  fact  of  the  signbig  itself;  and 
while  1  do  not  abandon  the  ground  I  have  taken,  that  the 
testator's  acknowledgment  of  the  will  before  us,  and  the 
attestation  by  Barridc  must  be  taken,  upon  this  verdict, 
to  be  proved  by  Scrimger  as  well  as  Atrricfc,  when  Bar- 
rick  alone  (like  Scrimger)  was  amply  sufficient  to  estab- 
lish the  fac(;  I  must  state  one  or  two  preliminary  obser- 
vations. 

In  the  first  place,  it  is  not  necessary  that  the  sub- 
scribing witnesses  should  attest  togeUutf  or  at  the  same 
Urn^f  j  J  Again,  while  it  is  admitted  that  a  will  must 
be  a  perfect  will,  by  signature,  or  by  signature  and  ac- 
knowledgment, qwBoi  every  witness  at  the  time  of  his 
attestation,  yet  it  is  not  necessary  that  the  witnesses 
should  Me  the  signature,  or  even  ktum  that  the  pap<v  ac- 
knowledged is  a  will.  All  that  is  necessary  is,  that  its 
identity  in  its  complete  state,  should  be  establislied  at  the 
trial,  in  reference  to  the  paper  attested  by  the  witnesses. 
The  attesting  witness,  however,  is  not  perhaps,  indispen- 
sable to  prove  the  existence  of  the  signature,  although  it 

(>)7BM.«br,|0. 
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anist  be  shewn  to  be  the  same  paper  that  waB  attested  by    J^^ 
hiiD.     We  »^  told  by  Roberts  on  WUIb,  fkj  on  the  autho- 


rity of  Swinbam  (and  which  the  first  author  says  equal-  BnrweU 
ly  applies  to  deyises  under  the  statute  of  Charles  Snd)  that  m.  ' 
the  witness  need  not  know  the  contents  of  the  paper  be  j^q^^^'^JI^J^ 
attests :  that  it  is  one  of  the  advantages  of  writtea  wills 
that  the  testator  can  cmtctid  the  contents :  that  It  is  enough 
to  shew  the  paper  to  the  witnesses  and  say  «<  tkU  u  my 
last  wUl^  provided  they  can  prove  the  identity  of  the  wri- 
ting; and  these  writers  recommend  it  to  witnesses  to 
write  their  names  on  the  back  of  wills,  to  enable  them  to 
do  this.  Again,  it  is  said^^^J  that  if  a  testator  signs  his 
willy  but  delivers  it  a$  his  deed,  it  is  sufficient ;  for,  that  it 
is  not  necessary  for  the  witnesses  to  know  that  it  is  a  will. 
Admitting  for  the  present,  that  the  adtnowleigmeni  of  a 
paper,  as  a  will,  or  of  the  signature,  Is  equal  to  the  proof 
of  an  actual  signing,  there  may  he  cases  In  which  the 
identity  of  the  paper  is  as  much  established,  though  it  was 
vnseen  by  the  witness,  as  if  he  had  actually  seen  the  testa- 
tor sign  it ;  as  for  example,  where  a  witness  aUe$ling  a  pa- 
per acknowledged  to  be  a  will,  but  the  contents  of  which 
were  not  read  by  the  witness,  nor  the  signature  seen  by 
him,  has  that  paper,  so  acknowledged^  delivered  to  him  by 
the  testator,  sealed  up,  and  he  keeps  it  so  sealed  and  en- 
dorsed, in  his  desk  until  the  time  of  trial ;  would  not  this 
be  a  fiill  and  complete  evidence  of  the  identity  of  the  pa* 
per  I  And  if  it  was  then  found  to  have  a  signature  to  it^ 
would  it  not  amount  to  conclusive  proof  of  the  testator^s 
acknowledgment  of  the  signature  ? 

These  deeideraia  entirely  exist  in  the  case  before  us. 
The  testator  not  only  published  to  B&nick  the  paper  in 
question,  and  adtnawledged  it  to  be  Ms  last  wiU,  but  the 
jury  farther  find  that  the  paper  thus  acknowledged  to,  and 
attested  by  Barriekf  was  the  same  paper  that  was  also  at* 
tested  by  Berimger,  and  proved  in  the  superior  court. 

•  (*)  P^^SS.  (0  Bm.  abr.  517. 
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w.  '^^  VMpdict  bad  before  found,  (attd  yoa  nimt  take  ill  tta 
s^^^o^^  parts  together,)  that  the  paper  when  signed  by  Berimger 
Barweii  the  day  before*  was  then  idso  signed  by  (3arbift  for  the 
Tit.^te8tatorf  at  his  request,  and  the  will  foawl  oa  the  record^ 
4td  oihen.^'^  proved  in  the  superior  court,  is  also  found  to  have  a 
signature  to  it.  When  in  addition  to  these  facts,  Barrkk 
swears,  (to  say  nothing  of  Scrtniger  on  this  pcmit,)  that 
the  paper  he  signed  is  the  same  paper  with  that  thus  re- 
ferred to,  can  we  by  any  possibility  even  imagine,  that  it 
was  an  nntignei  paper,  when  he  (Barrick)  attested  it  i 
Can  a  paper  acknowledged  and  attested  on  the  4th,  and 
proved  and  found  to  be  the  same  with  one  rigned  and  at- 
tested on  the  Srd,  and  also  found  at  a  future  time,  to  be 
so  signed,  be  taken  to  have  been,  inUrmedmUlft  an  un- 
signed paper  i  Is  an  unsigned  paper  ttie  same  with 
one  that  is  signed  ?  Unless,  therefore,  you  go  in  ^est 
of  quibbles,  rather  than  of  substance,  it  is  both  proved 
and  found  that  the  paper  in  question  was  a  signed  pa- 
per, when  it  was  attested  by  Barrick.  We  are  not 
at  liberty  to  differ  from  the  jury,  upon  this  point,  anA 
to  imagine  that  a  paper  was  a  different  paper  froas  another* 
when  the  jury  have  found  them  to  be  the  same.  It  is  not 
easy  to  conceive  a  stronger  circumstance  of  discrtmini^ 
tion,  on  the  contrary,  than  that  which  exists  between  a 
complete  and  s^fned  paper,  and  one  which  Is  only  inchoate 
and  nmigned.  I  do  not  admit  that  even  Barrick's  evi- 
dence is  indispensable  to  verify  this  fact  of  the  identity, 
unless  it  be  under  the  particular  terms  of  the  agreement 
of  the  parties  ;  but  if  it  is,  we  have  it  upon  this  verdict  | 
and,  as  I  have  befoire  said,  we  have  that  of  Scrimger  also. 
This  view  of  the  facts  of  this  case,  brings  ta  our  con- 
sideration, the  only  real  question  existing  in  this  cause. 
That  question  is,  whether  a  will  signed  for  another,  by 
his  express  direction,  and  acknowledged  and  published  by 
the  testator  a$  his  will^  is  duly  proved  under  that  member 
of  our  statute,  which  legaliases  a  signature  for  a  testator 
by  the  hand  of  another.    While  this  queatioi^  has  sevend 
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Hamm  oecwmd  in  relatira  to  wilb  Bigved  by  tke  tetlater^    ^|^ 
with  bis  onm  hand ;  it  has  not  occarred,  that  I  ca«  ind, , 
in  i^ationtoa  willsignod/r  hiMty  lAeAmdyoMt&fr.   b« 
TImm  the  questioB  rMudna  \m  be  decided  e|ion  jrmcqrfe  ;      ^ 
mmI  the  eaqHirj  is,  whether  there  is  in  fact  any  easen- ,  ^^^ 
tial  diibrence  het^^een  the  two  casea.    The  ceaasel  far 
the  appettants  seem  to  have  emeedei  that  there  is  not 
They  seem  to  have  conceded  this,  by  bendiag  nearly  aH 
their  force  against  the  suficiency  of  the  acknowledgmeai 
of  a  wiH  of  the  first  description ;  a  course,  which  weiiM 
have  been  wholly  annecessary,  not  to  say  iiaproper,  if 
the  objection  apidied  with  more  force  to  a  will  like  the 
one  before  as* 

As  ta  the  6r«t  faestion  (L  e.  one  teaching  a  will  signed 
by  the  teRtator  hioMelf,)  it  has  been  expressly  decided* 
If  yea  throw  oat  af  view  circumstances  whkb  are  e». 
tirely  aniaqmrtant,  the  case  of  §fe$tbrmek  vs.  BCtm^ 
fudfffmj  is  a  direct  authority.  la  that  case  as  to  two 
of  the  subscribiag  witnesses  (Bmerson  and  Bogs,)  the 
testator  only  produced  tlie  will  to  them,  pmlUisM,  it  as 
and  for  his  last  will,  and  requested  theas  to  attest  it.  He 
did  not  sign  the  will  before  either  of  these  witnesses,  nor 
acknowledge,  particularly,  the  hand-writing  subscribed 
to  it ;  but  oaly  acknowledged  tlie  paper  as  Ats  wilL  In 
all  these  particalars,  that  caae  is  exactly  like  the  case 
before  us.  That  case  is  therefore  aei  express  authority 
in  this,  except  as  for  as  the  circuaMtance  that  the  testatee 
also  seoied  that  paper,  in  the  presence  of  the  witaessss, 
eaa  make  a  difference;  a  ciscumstattce,  which  I  shaH 
presently  endeavor  to  shew,  is  entirely  animportant*  ta 
that  case  also  it  is  only  preired,  timt  the  wiU  mpfeamtd  to 
be  signed  to  the  third  witness  at  the  time  of  his  attosia 
tion ;  whereas  in  ihu  case,  thirt  foct  is  fnmd  ta  have  hmi 
an  existence,  though  I  admit  it  is  not  foand  ta  have  been 
■igned  (nar  is  it  necessary)  totidcm  vtMi.    That  case  is^ 

(in)  I  Ves.  MKl  BMMBi,  ^as. 


160  Court  (f  JppeaU  ^  FirgiMia. 

ibtrttoftf  less  strong  in  iUa  partic«lar»  than  tiie  case  be- 
fore us. 
BorwaU       The  onljr  circamstance  which  can  differ  that  case  from 

tod  ocherit 

V9.  ours,  therefore,  is  the  sealing  of  the  will  in  the  former, 
ibd  ochen.  Sealing,  however,  is  not  the  rigning  required  by  the  pro- 
visions of  the  statute.  It  is,  at  most,  only  a  ctrcwmstancc 
going  to  shew  an  acknowledgment  of  such  signing.  It 
is  therefore  entirely  unimportant,  when  you  have  the  supe- 
rior and  more  conclusive  evidence  resulting  trom  the 
acknowledgment  and  delivery.  That  which  Is  only  a  cir- 
cumstance, tending  to  shew  an  acknowledgment,  is  as 
nothing,  when  compared  to  the  actual  acknowledgment 
and  delivery  itself.  That  circumstance  was  therefore 
entirely  supererogatory  in  that  case,  where  the  acknow* 
ledgment  and  delivery  also  existed  ;  nor  will  it  be  missed 
in  this  case,  where  we  have  also  that  acknowledgment 
In  that  case  the  circumstance  of  sealing  was,  at  most, 
only  relied  on  as  one  from  whence  to  infer  an  acknow- 
ledgment, and  was  merged  (if  I  may  so  say)  in  the  actual 
acknowledgment  and  delivery,  which  was  proved  in  the 
case ;  It  was  included  in  it.  It  would  be  also  held  to  be 
included  in  this  case.  If  it  existed,  and  the  omission  is 
unimportant,  as  it  does  not  Its  effect  and  importance 
entirely  vanishes  under  the  solemn  acknowledgment  and 
delivery  which  is^bund  to  have  tkken  place  as  to  the  will 
before  us.  The  existence  of  the  circumstance  of  sealing 
in  that  case,  and  its  non-existence  in  this,  cannot  there- 
fore differ  two  cases,  to  which  the  actual  acknowledg- 
ment itself  is  common ;  and  which,  as  to  all  important 
particulars,  are  precisely  the  same. 

This  would  be  the  result,  in  relation  to  a  mere  circum- 
stance, however  important  and  unexceptionable.  The  ob- 
jection holds  with  increased  force,  however,  as  to  the 
mere  fact  of  sealingf  considered  as  a  circumstance  au- 
thenticating a  signature.  Such  sealing  is  entirely  of 
a  weak  and  unimportant  character.  It  is  entitled  to  but 
little  weight  indeed.    Thus^  it  is  said  by  chief  justice 
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WyiM  in  Wm  vs.  awKUhyfnJ  that  sealing  is  not  signin};.     ^^* 
Again*  it  is  said  in  Powell  on  devises,^o^  that  sealing  >^-n^^ 
being  at  the  time  of  making  the  statute  no  longer  a  mark    BnrweU 
of  distinction  (as  it  certainly  is  not^  when  the  sealing  is      m.     ' 
with  a  wafer  or  a  scroIU)  that  circumstance  was  rcjocted,  ^^^^^^^J]^ 
and  a  stgning  by  the  testator  sabstituted.     Again  he 
sajSff'pJ  that  sealing  is  not  signing ;  for,  that  if  it  were*  it 
wooM  be  very  easy  to  forge  a  will,  which,  in  relation  to 
the  hand-writing  of  the  testator,  is  more  difficult    It  is 
also  said,  that  while  sealing  is  no  longer  so  distinguished 
as  to  Identify  the  fact  of  the  iigning^  the  acknowledgment 
of  that  fact  is  considered  as  a  proof  thereof.     Sealing 
then  being  repudiated  as  a  signature,  on  account  of  its 
incompetency  to  discriminate  one  paper  from  another,  it 
has  little  or  no  weight,  when  used  to  identify  a  signature. 
Bvery  seal  wants  an  ear-mark  to  distinguish  it  from 
other  sealn.    It  is  attempting  to  prove  notioraper  ignoHus  ; 
and  the  seal  itself  is  more  uncertain  and  unknown  than 
the  signing  it  is  intended  to  authenticate.    I  hazard  but 
little,  therefore,  in  saying  that  this  circumstance  is  entirely 
weak  and  unimportant ;  and  that  its  weight  is  as  notbing, 
when  compared  to  a  solemn  acknowledgment  and  delivery 
itself,  as  in  the  case  before  us.    The  former  circumstance 
is  entirely  subordinate  and  inferior  to,  and  is  compre- 
bended  within,  the  latter. 

I  throw,  therefore,  out  of  the  case  of  Westbreach  vs.  JEhu 
fudyf  as  being  entirely  deceptive,  subordinate  and  unim- 
portant, the  fact  of  the  sealing  which  existed  in  that  case; 
and  then  the  two  cases  are  precisely  alike.  Then  it  is 
decided,  that,  the  acknowledgment  of  the  will  is  entirely 
sufficient,  and  that  there  need  not  be  a  specific  acknow- 
ledgment of  the  signature  to  it  It  puts  to  rest  the  doubts 
on  this  subject,  which  had,  before,  been  mooted  in  the 
English  courts,  and  advances  a  step  further  in  relation  to 
the  statute,  in  favor  of  common  sense.    If  I  acknow* 

(n)  1  V«.  jr.  p.  U.  (0)  p.  76.  {p)  p.  97. 
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i8«|.  led(2;e  a  paper  as  my  will,  which  baa  my  signature  an* 
v^'No^^  nexed  to  it,  I  acknoN\  ledge  that  sigoatore  in  common 
Burweii    with  cvery  other  part  of  the  writing. 

V9.  '  But  thid  last  decision  was  not  wanting  to  settle  this 
nd  others,  question,  conclusivelyy  to  my  satisfaction.  It  had  been 
before  settled,  upon  the  principle  of  the  adjudged  cases. 
Thus,  in  the  case  of  Oray$on  vs.  Jitkinson^fqJ  while  it 
was  admitted  by  the  court  that  the  question  whether  the 
acknowledgment  of  the  signature  was  sufficient,  had  been 
vexata  qucestio^  it  was  decided  to  be  sufficient.  It  had  in 
this  case  been  objected,  that  as  the  word  <<  attested*'  was 
added  to  the  word  **  subscribed,''  in  the  statute,  it  im- 
ported that  the  witnesses  must  attest  the  very  fact  of  the 
signing,  and  that  an  acknowledgment  of  the  will,  or  even 
of  the  signature,  was  not  sufficient ;  but  it  was  resolved 
by  the  court,  that  the  attestation  of  the  acknowledgment 
of  the  will,  is  an  attestation  of  the  fact  acknowledged^ 
and  is  to  be  construed  according  to  the  rules  of  evidence^ 
applying  as  at  the  time  of  enacting  the  statute,  in  other 
cases  ;  as  in  the  case  of  a  bond,  for  example,  which  being 
made  and  signed,  and  afterwards  acknowledged  before 
others,  by  the  oMigor,  to  be  his  bond,  was  held  to  be  evi- 
dence of  a  signing  by  him.  Again,  it  is  said  in  Poweft 
on  AeviseSffrJ  that  as  an  attestation  upon  an  acknow- 
ledgment is  good  in  every  other  case^  so  it  is  in  the  case 
of  a  devise.  Again  it  is  8aid,^sJ  that  an  acknowledg- 
ment of  an  instrument  as  a  man's  deed,  necessarily  im- 
plies a  delivery  of  it ;  and  in  principle  there  is  no  differ- 
ence  between  that  case  and  the  one  before  us.  Tou  can 
as  well  imply  a  signing^  as  a  delivery  of  a  given  instrument. 
The  first  as  well  as  the  last  is  incidental  to  the  acknow- 
ledgment. Again,  we  are  ioM^ftJ  (and  it  is  an  autho- 
rity decisive  of  the  question  before  us,)  that  although  the 
statute  of  Charles  says,  that  the  will  must  hengned  by 
*  the  testator,  yet  that  an  acknowledgfnent  of  the  signing  is 
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as  good  t8  proof  of  seeing  the  testator  sign.    It  would     ^'^ 
indeed  be  an  anomaly  in  the  law,  if  it  were  not  so.    In  \^^>r^ 
all  other  case^^  the  acknowledgment  of  the  fact  in  ques-   BunreU 
tion,  is  fully  equal  to  any  evidence  of  it.  vt. 

I  take  it  therefore  to  be  a  point  not  at  this  day  to  be  ^^  othcn. 
questioned,  that  the  acknowledgment  and  publication  of 
a  paper  as  a  will  is  a  sufficient  proof  of  the  signing  thereof^ 
if  it  further  appears,  that  the  paper  has  a  signature.  If 
there  was  any  doubt  before,  the  case  of  fVestbreach  vs.  Ken* 
nedy  has  put  the  same  at  rest ;  to  say  nothing  of  the  un- 
answerable principles  on  the  subject  of  acknowledgment, 
to  which  I  have  adverted.  There  is,  perha|te,  however^ 
no  adjudged  case  in  relation  to  a  will  signed  for  another, 
as  in  the  case  before  us.  That,  however,  is  not  very 
strange,  when  there  is  perhaps  but  a  single  conclusive 
decision  in  relation  to  the  more  common  case  of  a  signa- 
ture by  the  testator  himself.  There  is  however  no  deci- 
sion against  us,  and  in  principle  there  is  no  difference  be- 
tween the  two  cases.  It  was  indeed  said  by  lord  Hard- 
wicke  in  Mis  vs.  Smith f  that  the  decision  then  to  be  given 
might  lead  the  way  to  further  deviations  from  the  statute ; 
and  by  consequence  to  allow  the  testator's  declaration 
that  another  signed  by  him,  to  be  good.  H^  added,  that 
an  authority  given  by  a  testator  is  a  collateral  thing  and 
ought  to  be  proved ;  and  that  consequence  is  not  to  be 
built  upon  consequence,  in  cases  of  this  kind.  I  will 
here  remark,  that  these  observations  of  this  judge,  are 
entirely  obiter  and  extra-judicial:  that  they  did  not  apply, 
at  all,  to  the  case  then  before  the  court:  that  this  point 
had  not  been  argued :  and  that  every  thing  collateral  or 
not  collateral  which  is  susceptible  of  proof,  is  also  capa- 
ble of  being  acknowledged ;  which  acknowledgment  is 
indeed  only  a  superior  species  of  proof.  The  signing  of 
a  will  for  another,  at  his  request,  is  indeed  rather  a  more 
complex  idea  than  a  signature  by  one's  self;  but  it  is 
equally  within  the  knowledge  and  power  of  the  party : 
it  is  equally  susceptible  of  proof.  Admitting  the  exis- 
tence of  th«  signaturoi  I  am  just  as  competent  to  admit 
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^^     that  it  was  made  by  another  at  my  request,  as  that  it  was 

v^^><^^^  annexed  thereto,  by  ro>8eir.     Altliough  there  may  be 

Bunreii    shades  and  decrees  of  difference  between  the  facts  thus 

And  otherSy 

vi  admitted,  thcfre  is  no  difference  in  principle  between  them, 
and  othen.  '^  would  be  an  useless  waste  of  time  to  pursue  this  dis- 
cussion any  further.  The  counsel  for  the  appellants 
wisely  disclaimed  a  difference  between  the  two  cases  ;  or  if 
they  made  any  difference,  it  was  but  a  faint  one.  In  fact 
and  in  primeiple,  there  is  no  kind  of  difference  between 
the  two  kinds  of  signature,  now  in  question.  In  bathf  the 
testator  is  competent  to  acknowledge  that*  which,  taken 
in  reference  to  the  case  before  the  court,  complies  with 
the  requisitions  of  the  statute.  The  general  acknowledg- 
ment of  the  testator^  comprized  in  the  case  before  usy 
carries  with  it  all  the  particulars.  It  is  equivalent,  as 
applied  to  this  rase,  to  a  specific  acknowledgment  by  tke 
testator,  that  the  will  was  signed  at  his  request^  by  the 
hand  of  another. 

These  are  my  sentiments  upon  this  case,  after  a  long 
and  mature  consideration.     I  am  therefore  clearly  of 
opinion,  that  the  will  in  question  has  been  duly  proved^ 
according  to  the  requisitions  of  the  statute ;  that  the  de* 
^  cree  of  the  court  of  chancery  which  has  affirmed  the 

judgment  of  the  superior  court,  and  the  conditional  ver- 
dict of  the  jury,  should  be  itself  affirmed  ;  and  that  the 
will  before  us  should  be  established.  The  other  judges 
are,  however,  of  a  different  opinion  ;  and  their  derision 
is,  that  the  decree  should  be  reversed,  and  the  following  en- 
tered as  the  opinion  and  decree  of  the  court : 

^  This  day  came  the  parties,*'  &c.  <«  and  the  court,'*  te. 
<<  is  of  opinion,  that  the  paper-writing  in  the  bill  mea- 
<<  tioned,  which  is  alledged  by  the  appellees  to  be  the  last 
««  will  and  testament  of  James  B  Burwell,  is  not  proved 
^  by  the  attesting  witnesses  according  io  the  act  of  as- 
<«  sembly  referred  to  in  the  verdict,  and  that  the  said  ds- 
^*  cree,  so  far  as  it  establishes  the  said  paper-writing  to 
<<  be  a  good  devise  of  real  estate^  is  erroneous.  There- 
<^  fore  it  is  decreed/'  &c. 
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Wilde,  ^c.  against  Fox,  £fc. 


A  ^orafeigreement  for  land,  followed  by  part  peribnnanee,  enforeed  in  a  oonrt 
of  equity. 


This  was  an  appeal  from  the  Richmond  chancery  court 
John  Fox  and  Maria  his  wife^  (the  latter  of  whom 
was  dau.^hter  and  devisee  of  E^me  Smock  deceased,)  the 
said  Fox  as  executor  of  Esme  Smock,  and  Heathee  Smock 
his  widow,  filed  their  biU  in  chancery  against  William 
IVilde  and  Thomas  Watson.  The  case,  as  extracted  from 
the  original  and  amended  hills.  iSf  in  sabstance,  as  follows : 
that  Esme  Smock,  in  his  lifetime,  being  indebced  to  Miles 
Selden,  gave  him  a  mortgage  on  a  tract  of  land  near  Rich- 
mondy  called  Fairfield,  to  secure  the  payment  of  the 
money :  that  Smock  being  unable  to  pay,  the  mortgage 
was  foreclosed,  and  the  land  exposed  to  sale :  that  on  the 
day  of  sale,  William  Wilde  became  the  purchaser;  an 
agreement  having  been  previously  made  between  him  and 
Smock,  that  Wilde  was  to  bid  the  amount  to  be  raised 
under  the  decree,  to  have  half  the  land,  and  to  pay  six 
thousand  dollars  for  the  said  moiety ;  and  the  said  Smock 
was  to  have  the  other  half:  that  in  consequence  of  this 
agreement  being  known,  there  was  no  bidder  but  the  said 
Wilde :  that  since  the  death  of  the  said  Smock,  the  said 
Wilde  has  applied  to  the  complainant  Heathee,  (who,  he 
seemed  to  suppose,  had  a  title  to  the  half  of  Esme  Smock,) 
and  ofiered  a  like  sum  of  six  thousand  dollars  for  her 
iBoiety ;  observing  at  the  same  time»  that  he  had  made 
the  same  oflfer  to  Esme  Smock  in  bis  lifetime,  but  the  con* 
dusion  of  the  bargain  was  prevented  by  Smock's  death  ; 
and  that  he  owed  a  balance  on  account  of  his  purchase  of 
the  moiety,  which  he  was  then  ready  to  pay :  that  after 
the  purchase  at  the  sale  aforesaid^  the  said  Esme  Smock 
remained  in  possesaion  of  the  said  knd»  and  accounted 
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aSSI  ^'*'*  *'*^  ^**^  ^\\At  for  his  part  of  the  rent,  and  after- 
s^-^r^^^  wat'ds  determining  to  rent  it  out,  the  said  Smork  and 
WiUe,  fce.  Wilde  advertized  it  to  be  rented,  and  Thomas  Watson 
F^'sct.  became  their  tenant:  that  no  conveyance  has  yet  been 
made  by  the  commissionei^s  under  the  decree,  ^hich  de- 
lay is  supposed  to  arise  from  the  said  ati^reement  prior 
to  the  sale :  that  the  complainants  are  ready  and  willing 
to  carry  the  agreement  into  effect,  between  Smock  and 
Wilde,  either  by  getting  the  one  half,  and  releasing  any 
interest  or  claim  to  the  other,  upon  receiving  a  like  re- 
lease from  the  said  Wilde  ;  or,  if  that  is  not  the  agree- 
ment, by  paying  whatei^er  the  court  shall  adjudge  they 
ought  to  pay  under  the  said  agreement.  They  therefore 
pray*  that  the  said  Wilde  may  deliver  up  a  moiety  of  the 
said  land,  or  such  greater  quantity  as  the  court  shall  ad- 
judge them  entitled  to,  and  account  for  the  profits  in 
such  manner  as  the  court  shall  deem  equitable. 

The  defendant  Wilde,  pleaded  the  sUtute  of  frauds 
and  perjuries  in  bar  of  the  claim  of  the  complainants, 
because  no  note  or  memorandum  in  writing,  containing 
the  agreement  set  forth  in  the  bill,  was  ever  written  or 
signed  by  him  or  by  any  other  person  for  him.  In  an« 
swer  to  the  bills,  he  says,  that  he  attended  the  sale  under 
the  decree,  for  the  purpose  of  bidding  on  his  own  account, 
he  being  desirous  of  purchasing  the  property  ;.that  there 
were  several  other  bidders  at  the  sale ;  that  the  said  land 
was  set  up  in  separate  lots*  and  the  defendant  became  thct 
purchaser  on  his  own  separate  account  of  the  first  lot  that 
was  sold ;  that  after  this  purchase,  a  conversation  took 
pla(^e  between  the  defendant  and  Smock,  when  the  defen- 
dant told  Smock  that  he  might  be  one  half  interested  in 
bis  purchase,  on  his  advancing  half  the  purchase  money  ; 
that  the  other  part  of  the  land  was  then  set  up«  and  the 
defendant  became  the  purchaser  thereof;  that  Smock 
being  unable  to  pay  one  moiety  of  the  purchase  money, 
an  agreement  was  entered  into  between  him  and  the  de- 
fendant, that  tha  latter  should  becoma  the  purchaser  of 
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Smock^s  part*  at  the  price  of  six  thousand  dollars,  out  of    j[^, 
which  was  to  be  deducted  the  moiety  of  the  purchase  \^^x^^^ 
money  paid  by  the  defendant*  and  the  balance  was  to  be  ^^*!|^'  **' 
paid  to  the  said  Smock ;  that  this  contract  would  have  ^^t  *^ 
been  immediately  carried  into  eflTertt  but  for  a  question 
that  was  started,  respet^ting  the  rif^ht  of  dower  of  the 
said  Smock's  wife  ;  and  before  this  difficulty  could  be  re- 
moved. Smock  died*  which  prevented  the  complete  execa- 
tion  of  the  contract*  on  the  part  of  the  defendant ;  that 
Smock  continued  in  possession  alter  the  purchase,  as  the 
defendant  was  unwilling  to  turn  him  out  by  force,  and 
being  willing  that  he  should  have  a  moiety  of  the  land, 
on  re-paying  him  a  moiety  of  the  purchase  money  with  in- 
terest ;  in  which  event*  Smock  was  to  allow  rent  at  the 
rate  of  one  thousand  dollars  for  the  whole;  that  there 
never  has  been  any  writing  signed  by  the  defendant*  in 
relation  to  any  rent  of  the  said  property,  received  or  paid 
by  the  said  Smock. 

The  answer  of  Thomas  Watson  admits*  that  he  Is  still 
in  possession  of  the  land  in  question*  under  a  contract 
with  the  defendant  Wilde*  and  considers  himself  bound  to 
him  only  for  the  rent,  and  submits  to  such  decree  as  the 
court  may  think  proper  to  make  in  the  premises. 

Depositions  were  taken,  going  to  establish  the  nature  of 
the  parde  agreement  between  Smock  and  Wilde*  and  to 
prove  declarations  of  the  parties,  respecting  It.  But,  the 
most  Important  exhibit  Is  a  receipt  from  Wilde  to  Smock, 
dated  the  1st  of  June  1811*  for  one  hundred  dollars,  ex- 
pressed to  be  in  full  for  one  quarter's  rent  of  ff  tlde^s  part 
of  Fairfidd^  ending  on  the  18th  of  May  preceding.  This 
receipt  is  signed  **  William  Wilde.*'  Smock  is  admitted 
to  have  continued  In  possession  of  the  land  for  some  time 
after  the  sale  under  the  decree. 

The  chancellor  decreed,  <*  that  it  is  not  competent  to  the 
^  said  Wilde,  to  oppose  the  act  against  frauds  and  per- 
^<  juries,  to  the  execution  of  the  parole  agreement  made 
<«  with  the  said  Smock,  in  his  lifetime,  for  the  land  in  the 
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^^  ^  bill  mentionedt  and  at  the  same  tiine»  to  insist  upon  tbo 
v^--v^^<^  benefit  of  a  like  agreement  with  the  said  Saio<*k,  for 
wade,  4ee.  u  the  same  land,  which,  in  fact,  on  the  part  of  tlie  said 
FoK,  Sccw  **  Wilde,  is  asking  the  performance  of  the  firat  agreement^ 
^<the  execution  whereof,  in  part,  by  the  parties  thereto, 
^<  is  proved,  by  leaving  Smock  in  possession  of  the  land, 
«^and  afterwards  receiving  and  receipting  of  him  for  one 
**  hundred  dollars  in  full  of  a  quarter's  rent  due  to  the 
f'said  Wilde,  on  account  of  their  said  agreement;  and 
<<now  to  allow  Wilde,  to  refuse  a  performance  of  that 
4^  agreement,  by  any  construction  of  the  act  for  the  pre- 
^<  vention  of  frauds  and  perjuries,  when  most  clearly  it, 
f'was  designed  against  both.^  He  therefore  decreed, 
4*  that  upon. payment  by  the  plaintiff  Fox  to  the  defendant 
<<  Wilde,  or  in  case  of  his  refusal  to  receive  the  same, 
*^  upon  placing  to  his  credit  in  the  Bank  of  Virginia,  one 
<<  half  of  the  purchase  money*  paid  by  the  said  defendant 
<<  Wilde,  for  the  Fairfield  tract  of  land,  in  the  bill  and 
<<  proceedings  mentiu/ied,  at  the  sale  thereof  made  by  the 
<^  commissioners  of  this  court*  in  pursuance  of  the  decree 
<<  in  the  suit  Selden  against  Smock,  an  exemplification  of 
**  the  record  of  which  suit  is  amongst  the  exhibits  afore- 
<*  said,  after  deducting  therefrom  one  half  of  the  rent^ 
^  and  profits  of  the  said  tracts  from  the  time  that  the  said 
*<  Thomas  Watson  became  the  tenant  thereof,  and  also  the 
**  amount  of  so  much  money  as  was  left  with  the  said 
<<  Wilde,  by  the  commissioners  of  sale  under  Selden's 
<<  mortgage,  for  the  benefit  of  the  said  plaintiff  Maria,  as 
^*  well  as  any  surplus  due  to  the  said  Smock  and  left  in 
« the  hands  of  the  said  Wilde,  by  the  said  commissioners, 
^  with  interest  on  these  sums  respectively,  that  tlie  said 
«' defendant  Wilde  do,  by  a  good  and  sufllcient  deed,  re- 
'' lease  to  the  plaintiff  Heatliee,  the  widow  and  relict  of 
<<  Esme  Smock  deceased,  for  her  natural  life,  one  third 
«<  of  a  mniety  of  the  said  Fairfield  tract  of  land,  and  tba 
*<  inheritance  of  the  said  third  and  residue  of  the  said 
'*  moiety,  to  the  plaintiff  Maria  the  devisee  and  heiress 


0tmt  ^  J/pmb  of  yivgima,  169 

iCoftlMMM  Bame,  Mibj«ct  to  tb^Mid  Jolm  Fox,  for  m    j^ 

^  miiob  of  tht  pttfclmtt  OMNMy  advtnoed  by  him  w  afore*  v^^v^w^ 

<^  Mkl :  and  that  the  said  plainti A  John  Fox  and  Maria  Wikie,  ^. 

^  Ua  wifey  do  tiierMtpon>  by  like  good  and  suiBcient  doedt  99^,  iMi 

^  refeoM  to  the  said  Wilde»  all  claiaia  upon  the  other 

<^  moiety  of  the  said  traot    And  the  court  doth  further 

^  order  an  acoount  to  be  taken  by  one  of  the  commiasion- 

^  era  of  the  court  of  the  sum  decreed  to  the  said  WiMeaa 

^<  aforeaaidf  aa  also  of  the  rente  and  proflta  of  the  aaid 

M  Fairfield  estate,  from  the  period  aforeaaid,  who  ia  di- 

M  rected  to  ^camine^  state  and  report  the  aame  to  the 

«  court,  with  any  matters  specially  slated,  deemed  perti* 

^  nent  by  himself^  or  which  may  be  required  to  be  so 

•«8tated.»» 

From  this  decree,  Wilde  appealed. 

The  case  was  argued  in  this  court  by  Wickham  for  the 
a^ellaot^  ai^  IF.  Uay^  jum.  and  L€igh  for  the  appellees. 

For  the  appellant  it  was  contended,  that  the  statute  of 
(rauda  afforded  a  complete  bar  to  the  claim  of  Fox ;  and 
the  case  of  Htndcrson  vs.  HudsaufaJ  was  cited  in  support 
of  this  poaition.  The  plea  of  the  statute  of  frauds  is  not 
overruled  by  the  answer,  where  tbe  statute  is  expressly 
reJied  <m*fbj  .  In  this  case  there  was  no  part  perform- 
ance. SsMM^k  was  originally  in  possession,  and  merely  ' 
eontinited  that  possession  after  the  sale.  Be  remained 
merely  by  the  perwimum  of  Wilde,  who  did  not  think 
proper  to  t%m  him  mU.  The  rule  is,  that  unless  the  act 
idledged  to  be  in  pvrt  performance,  is  clearly  in  execution 
of  the  paroU  agreement,  it  will  not  take  the  case  out  of  the 
statute  of  fnuids.(^6j  But,  if  the  statute  does  not  afford 
tbe  appellant  protection,  tbe  second  agreement,  stated  in 
tbe  answer,  ia  established  by  tbe  evidence^  and  is  the  one 

(a)  I  Mim.  510.  ,   ^.  ^^ 

Cb)  6  Ves.  ran.  SO.  Coatfi  vt.  Jaokioii.    IS  Yes.  jus.M.    Ivfd.  ^h  M* 
(«)8«gd.  474.    laek&Ufr.  m. 

Vol,  I.  £2 


170  Chufi  rf  Jippeals  cf  Virgimtu 

aJ^     which  ouf^t  to  be  enforced.    It  is  at  least  competent  to 

v^pv^^^  rebut  the  claim  of  the  appellees,  although  it  may  not  be 

Wilder  he.  suiBcient  to  establish  a  new  contract  in  favor  of  the  appel* 

Fo^'sct.  lunt.fdj    A  defendant  may  set  aside  or  modify  even  i 

written  agreement  by  a  panJe  contract    JSt  fortiorif  ont 

parole  contract  may  rescind  another.^ ej 

I'he  connsel  for  the  appellees  contended*  that  the 
agreement  set  forth  in  the  amended  bill  was  distinctly  ad- 
mitted by  Wilde,  and  clearly  proved  b>  the  evidence. 
The  plea  of  the  statute  of  frauds  was  properly  over-ruled, 
because  the  agreement  was  in  part  performed.  The  rule 
in  such  cases  is,  that  the  plaintiff,  after  shewin^r  the  act  of 
part  performance*  may  go  on  to  prove  the  agreementf 
either  by  the  confession  of  the  defendant,  or  by  evidence 
aHimde.ffJ  Possession  under  the  contract  and  which 
can  be  referred  to  nothing  else,  has  ever  been  held,  to  be 
a  suflkient  act  of  part  performance.  Such  was  the  pos* 
session  of  Smock.  It  is  proved,  that  after  tho^sale,  he  re- 
mained in  possession  of  the  whole  tract,  and  paid  Wilde 
for  a  moldy  <if  it,  only  ;  an  act  which  is  utterly  inconsis- 
tent with  Wilde's  ownership  of  the  whole  tract.  That  he 
was  originally  in  possession  at  the  time  of  the  fale  under 
.  the  decree,  is  not  material.  Even  the  possession  of  a 
tenant  who  makes  a  parole  contract  for  a  new  lease,  by 
which  he  pays  additional  rent,  and  ^ho  holds  over  ^t  the 
expiration  of  his  old  term>  has  been  held  a  sufficient  act 
of  part  performance.f^^ 

The  subsequent  agreement  admits  the  first  under  which 
Fox  claims,  and  has  for  its  basis  a  right  in  Smock  to  a 
moiety  of  the  land ;  and  if  it  be  not  such  a  one  as  a 
court  of  equity  ^ill  execute,  there  is  an  end  of  the  cause. 
It  wafl  not  of  that  character.  It  f/ua  a  new  and  substan- 
tive agreement  by  parole,  in  execution  of  ^hich  no  act 
was  performed.    It  is  true,  that  a  defendant  Is,  in  some 


J 


cO  7  Vez.  jun.  211.    lleivUnd  on  oootraetfl.  909. 
>)«  Vex.  sen.  899. 

/)  1  FoDb.  17S.    Rovton  vt.  RowtOD.   1  H.  fc  M.  99,  Jadge  Rouie'i 
Avion 
(^)  WUls  tw.  Straddling,  3  Yez.  jun.  378. 
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rwpectm  in  a  better  situation  than  a  plaintiff;  in  a  bill  for     ^^ 
the  specific  execotioii  of  a  contract*  as  to  the  admimi-  s^^v^^^ 
bility  of  parole  evidence.    An  agreement  may  be  aban-  WiUe»  he. 
floned  by  the  parties :  there  fore^  a  defendant  may  shew  a  Fok^Im. 
parole  agreement  to  that  effect,  by  which  there  is  a  com- 
plete dissolution  of  the  contractt  restoring  the  parties  to 
their  former  situation.     He  may  also,  to  rebut  the' plain-  ^ 
tiffs'  equity,  shew  fraud,  surprise,  mistake.    But,  when* 
ever  a  new  and  substantive  agreement,  as  in  this  case,  is 
aet  up  in  bar  to  the  execution  of  one  in  writing,  or  what 
is  equivalent,  of  one  which  has  been  in  part  performed, 
which  is  not  intended  as  a  dissolution  or  abandonment  of 
flie  first,  but  whicl|i  is  founded  upon  it,  as  a  subsisting, 
valid  agreement,  it  will  not  be  a  bar,  unless  it  be  such  a 
coi^ract,  as  a  court  of  equity  would  execute,  if  the  do* 
fendant  were  a  plaintiff  asking  its  aid.f  AJ     Such  was 
the  case  of  Legal  and  MUUr  cited  by  Mr.  Wickham. 
The  other  authorities  cited  by  him,  will  be  found  on  exa- 
mination, to  ftdl  within  some  of  the  exceptions  above 
stated,  as  to  the  admissibility  of  parole  evidence. 

As  to  the  alledged  variance  between  the  contract  set 
forth  an4  that  proved,  it  may  be  admitted  that  there  is 
some  wVnt  of  precision  in  this  respect.  But  the  objec- 
tion is  a  merely  formal  one,  which  the  court  always 
strives  to  get  over.  It  is  sufficient  if  the  contract  be  <u6- 
9taftHalhi  proved  as  laid,  which  has  been  done  in  this 
case. 

TFidikam  replied. 

Judge  BmooKB*  delivered  the  opinion  of  the  court, 
that  the  decree  of  the  chancellor  should  M  affirmed. 

(A)  Prioe  VI.  PfW,  17  V««.  jr.  8ffd. 

*  Jiid|;e  Boaoey  tbient  firom  indiipontioii. 
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J[^;    McPherria  and  others,  against  Kmg  aad 

others. 


WKefTft  •  partj  ippnet  to  •  eoort  of  eqthj,  to  be  relieved  on  the  groan!  #f 
nmapjf  and  does  not  eall  upon  the  defendant,  fir  a  diicoMvy,  bat  provet  Hi 
oate  by  eTidenoe  aUwide^  quaere  whether  he  can  only  be  relieTed  to  the 
amount  of  the  asnrioas  interest,  upon  paying  the  prineipal  with  lawful 
interest,  or  shall  be  reUered  from  the  debt  in  Mo  f 

Qiune.    ^VhtttabiaibeeoMiderBdabiUforadiiooveigr^ 


This  was  an  appeal  from  the  chancery  coart  of  Win- 
chester, 

Thomas  McPherrin  and  Catharine  Oaither,  preaeaMi 
a  bill  of  injunction  to  the  chancellor^  settimg  forth  the 
following  case :  that  the  complainant  Thomasy  borrowed 
a  considerable  sum  of  money  from  the  Bank  of  Martins- 
burg  and  the  Merchants*  Bank  of  Alexudria,  with  Da- 
Tid  Hunter  and  Moses  Hunter  as  his  endorsers':  that  he 
executed  a  deed  of  trust  upon  two  tracts  of  lan^'io  Berke- 
ley county,  containing  together  two  hundred  and  seventy 
acreSf  with  a  new  saw  mill  thereoUf  and  a  site  for  a  bmt- 
chant  mill  partly  improvedt  to  secure  his  said  endorsers : 
tbaty  the  Bank  of  Martinebarg  having  determined  to  dose 
its  concerns  and  reqiifring  payment  of  the  said  deht»  the 
trust  property  aforesaid  was  advertised  for  sale :  tha^ 
under  these  circumstances^  a  certain  William  B.  SJng 
agreed,  for  the  purpose  of  affurding  reUef  to  the  com- 
plainant* to  advance  for  him  the  sum  of  twenty-two  or 
three  hundred  didlarst  to  relieve  him  tvwm  his  debt  to  the 
Marthisburg  Bank,  and  one  thousand  dottara  to  pay  off 
a  debt  due  to  the  Farmi^rs*  Bank  of  Winchester,  in  con- 
sideration of  your  orator's  giving  the  said  King  one  tlmi- 
sand'dollars  premium  for  the  said  advances,  and  executing 
a  deed  of  trust  upon  the  same  property,  to  secure  the 
payment  of  the  said  advances  with  interest^  and  also  of 
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Um  flAid  Murioos  frmkim  :  tbat  this  agreetoe^it  was  en-  i^ 
UrtA  into  bj  the  cpini^aiMMit  Thomas  under  the  pressure  s^^>rs^ 
•f  his  circumstuMMi;  the  Money  was  paid  to  the  Mar-  aMPWr- 
ttushurg  BaakL  and  to  the  FariMrs'  Bank  of  Winchester,  '*"^. 
Mid  the  deed  of  trust  was  executed  upon  the  terms  afore-  '^^'^ 
said  by  the  oomplalnant  Thomas  and  his  wife,  and  Catha- 
mie  Oailber ;  that  tlirre  w«re  other  debts  included  in  the 
said  iteed,  tiue  to  certain  individuls,  amounting  to  about 
six  thousand  dollars*  including  the  debt  due  the  Mer- 
chants' Bank  of  Alexandria,  which  amounted  to  about 
£ve  hundred  dollars :  that  some  time  after  the  execution 
of  the  said  deed,  William  B.  King  directed^  that  the  deed 
of  trust  shodd  be  carried  into  execution,  and  the  trustees 
John  R.  Cooke  and  Philip  C»  Pendleton  were  proceeding 
lo  execute  the  trust,  when  the  coffipMiuint  Thomas  pre- 
vailed with  King  to  suspend  the  sale  under  the  deed  to  a 
future  period,  in  consideration  of  the  complainants'  giving 
htm  one  hundred  doUsrs  :  tbat  thereupon  a  new  deed  was 
executed,  including  the  new  premium  of  one  hundred 
doUars ;  the  said  King,  receiving  in  addition  to  his  l^al 
filtered,  the  sum  of  eleven  hundred  dollars :  that»  as  to 
the  debt'due  Ae  Merckants'  Bank  of  Aleotandria  (which 
WW  also  soeured  by  the  same  deed  of  trust)  the  com- 
plainants offitred  to  pay  it  off  with  their  own  notes,  but 
tke  offer  was  rejected  :  that  the  other  creditors  included 
in  the  said  deed  of  trust,  were  the  Williamsport  Bankt 
Ae  Martinsbm^  Bank  for  a  balance  for  which  Charles 
D.  Stewart  was  bound,  and  John  Vanmeter :  that  William 
B»  ¥m%  required  the  trustees  to  proceed  to  sell  the  trust 
yoputy :  tbat  the  trustees  dad  si*ll  the  saiM  on  the  Ist 
day  cf  March,  1819^  for  the  sum  4ff  six  thousand  dollars 
lo  Alexander  Stephens,  who  purchased  for  the  beneit  of 
dLing  and  the  other  persons  concerned,  and  who  never 
paid  one  cent  of  the  nominal  purchase  money :  that  the 
property  in  ordinary  times  is  well  worth  twetfty  thousand 
doHare:  that  Alexander  Stepbens,  or  those  interested 
through  biflh  will  proceed  to  take  poopossisn  of  the  trust 
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At^     property  and  to  sell  the  8aine»  unless  restrained  by  the 

s^^w^^^  court  of  chancery.    The  complainants  therefore  pray^ 

MePher-  that  the  said  Alexander  Stephens,  WIHiam  B.  King:,  the 

ruiy  See. 

vt.  Merchants'  Bank  or  their  assi^ee  James  Roberdeao, 
'^'^'  John  R.  Cooke  and  Philip  C.  Pendleton,  and  all  others 
interested,  may  be  made  defendants  to  their  bill :  that 
the  sale,  made  as  aforesaid,  may  be  set  aside :  that  the 
trustees  may  be  enjoined  from  taking  any  steps  for  taking 
possession  of  said  property,  or  selling  or  disposing  ^ 
the  same :  that  the  complainant  Thomas,  may  be  relieved 
from  the  said  usurious  contract  with  King :  and  that  the 
defendant  Roberdeau,  or  the  Merchants'  Bank  of  Alex- 
andria, may  be  compelled  to  receive  their  own  paper  in 
discharge  of  their  own  claim ;  and  that  the  complainants 
may  be  suffered  to  redeem  the  trust  property  upon  the 
payment  of  what  is  justly  due  and  secured  by  the  said 
deed. 

The  chancellor  granted  the  injunction  on  the  4th  of 
March,  1819. 

On  the  d9th  day  of  Sej^mber,  1819,  tbe  complainants 
filed  another  bill,  which,  in  addition  to  the  matters  stated 
in  the  former  bill,  alledges  the  following  circumstances : 
that  at  the  time  of  the  sale,  an  instrument  of  writing  was 
executed  by  the  parties  interested,  by  which  it  was  stipu- 
lated that  if  the  complainants  should  pay  up  the  debts 
due  as  aforesaid,  on  or  before  tbe  15th  of  June,  then  next 
ensuing,  that  he  should  retain  the  land,  but  otherwise  he 
should  relinquish  the  possession :  that,  being  both  unable 
to  pay  the  amount  and  unwilling  to  pay  the  usurious  debt 
to  King,  Stephens,  the  nominal  purchaser,  proceeded  to 
dispossess  the  complainants  by  a  warrant  of  unlawful 
detainer,  and  has  in  fact  obtained  a  verdict  on  tbe  said 
warrant,  and  an  execution  of  habere  faciae  poeseeeipnem 
will  immediately  issue  against  the  complainants.  In  con- 
sequence of  which,  they  pray  that  the  same  defendants 
may  be  compelled  to  answer  the  premises :  that  they 
may  be  enjoined  from  proceeding  to  dispossess  the  com- 
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phiintnts:  ihat  the  dM  due  Kbug^  may  be  decreed  to  he    j>^ 
void  upon  the  grmtmd  cf  ntury^  and  thtmedves  and  their  s^^>,^^ 
prapertji  discharged  therefrom :  and  that  they  waaj  be  per-  MePber- 
mitted,  upon  paying  off  the  other  demamls*  to  retain  the    "^ 
land  aforesaid,  or  that  a  new  sale  thereaf  niay  be  directed  *^'  ^^ 
to  satisfy  the  said  debts,  kc   These  bills  do  not  call  upon 
the  defendant  King  to  confess  or  deny  the  usury  charged  ; 
on  the  contrary,  the  latter  bill  expressly  declares,  that 
ibe  complainants  •<  will  be  fidly  able  to  prove  the  usory, 
^  by  disinterested  testimony/' 

The  chancellor  awarded  the  injunction  on  the  SOth  of 
September,  1819* 

King,  in  his  answer,  alledges,  that  the  value  of  the  land 
is  greatly  overrated :  that  the  amoant  of  debts  is  not  cor- 
rectly stated,  which,  according  to  his  estimate,  is  S  9,0jl9 
9d,  including  the  co^  attending  the  execution  of  the  trust : 
that  the  complainants  are  utterly  unable  to  pay  the  differ- 
ence between  what  the  land  sold  for  and  the  said  S9,0£9 
92 ;  so  that  the  land  may  properly  be  said  to  have  sold 
fiiH*  the  latter  aum:  that  the  sale  of  the  land  was  injured 
by  the  conduct  of  McPherrin  himself,  in  having  pub- 
lished, by  his  agent,  a  formal  protest  against  the  legality 
and  equity  af  the  said  sale,  both  before  and  during  the 
sale :  that  the  instrument  of  writing  referred  to  in  the 
billf  was  not  made  at  the  time  of  the  said  sale,  as  charged 
in  the  bill,  but  many  days  afterwards.  This  answer  con- 
tains no  denial  of  the  usury,  nor  is  it  noticed  in  any 
manner. 

The  defendant  Stewart  denies,  that  the  agreement  be- 
lore  mentioned,  was  executed  at  the  time  of  the  sale,  and 
agraes  with  King  in  his  acciHint  of  the  time  and  manner 
of  its  execution.  He  avers  his  ignorance  of  the  usury 
charged  on  the  defendant  King,  and  contends  that  as  his 
own  claim  is  admitted  to  be  just,  the  sale  ought  to  be  con- 
firmed, so  that  he  and  the  other  fair  creditors  may  be  en- 
abled to  make  sale  of  the  land,  and  obtain  their  money. 

Stephens,  in  his  answer,  says,  that  he  had  no  other  par- 
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ticipatton  in  the  transactioiiy  than  as  a^ipeiit  for  Am  ] 
intereited  :  that  the  sale  was  perfectly  hir,  that  the  iii- 

Moiw  strument  referred  te  In  the  bllU  was  not  iMide  antll  Imiff 
M.      after  the  sale,  as  will  appear  by  the  dates :  that  the  land 

^^^  *^  has  been  nince  effMred  for  %  8000  witbeat  suocees  ^  and  he 
prays  that  the  injunctkm  majr  be  dissolved  as  to  him* 

The  trustees,  Pendletf>n  and  Cooke,  demorred  to  the  biK, 
because  it  appears  by  the  coniplainai^'  own  shewing,  that 
before  the  filing  of  the  bill  and  before  the  service  of  the 
original  subpoena,  they  had  conveyed  the  lands  in  the  biH 
mentioned,  and  thus  folly  executed  dM  trust  declared  by 
the  deed. 

Moses  Hunter  answered,  ttiat  nrom  nottves  of  kindness, 
be  together  with  Col.  D.  Hunter  and  others  became  tli« 
endorsers  for  the  complainants  to  a  large  amount  in  vari- 
ous banks,  mentioned  in  the  bill  and  answers :  that  Am* 
their  own  security,  they*  took  a  deed  of  trust  in  tiie  year 
1816,  on  the  tract  of  land  mentioned  in  the  bill :  that 
owing  to  the  foilure  of  the  complainants  to  fulfil  their  hank 
engagements,  suits  were  instituted  againat  the  endorsevs, 
judgments  obtained,  and  executions  Issued  to  a  large 
amount  ^  and  the  trustees,  by  the  direction  of  the  defon. 
dants,  were  about  to  sell  this  land  on  the  Ist  of  Septon- 
ber,  1819,  when  in  consequence  of  a  considerable  sun  of 
money  being  advanced  by  William  B.  King,  tlie  sale  was 
postponed,  and  some  of  the  most  pressing  claims  for  a 
time  silenced :  that  it  was  deemed  expedient  to  have  a  now 
deed  executed,  the  names  of  some  of  those  who  were  no 
longer  interested  struck  out,  and  King^  name  inserted^ 
for  the  amount  of  his  interest :  that  they  deny  any  other 
connection  with  the  said  King :  that  the  defendant  and 
Col.  D.  Hunter  being  still  bound  for  large  sums  for  the 
complainants,  and  their  property  being  under  execution 
for  a  considerable  sum,  they  were  constrained  to  insist  pe. 
remptorily  on  a  sale  under  this  deed ;  and  upon  the  IsC 
day  of  March  1819f  the  land  was  sold,  and  Alexander 
Stephens  became  the  purchaser  for  06000  :  that  the  in- 
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•fennmt  tt^ntfoood  ia  the  ^  was  not  raecated  mtU  the    iMf- 

Apra* 

15th  of  April  \%\%  aai  te  osly  destga  wm  te  giTe  Dr•^^^^^^^ 
McPberrifi  ^  prefareace  as  pvcbaaery  pro¥ided  be  could  M«Piicfu 
set  MM7  as  beexpecM,  io  Keatucky  ;  and  if  he  faUed  "V** 
ja  tbi9»  he  waib  wWiMt  troahle,  inmediately  to  aarrender  ^^^  ^ 
the  poeseaslon,  which  had,  from  aietives  of  kindnem^  beea 
permitted  to  remain  in  him  :  that  there  has  been  no  sacrl- 
Cce  of  (beproperty  x  for^  it  has  beea  repeatedly  olbred  at 
the  amottnt  of  debt  due  upon  itt  upon  a  credit,  and  even 
for  %  8000,  which  is  about  S ISOO  shoK  of  the  aoiount  of 
debts !  and  that  as  the  defendant  is  entirely  unconnected 
«rith  King,  be  hopes  that  he  and  the  other  parties  con- 
cerned, will  he  perautled  to  take  posaessioa  of  the  pro- 
perty whkb  they  have  foirly  bought  and  paid  for. 

DavM  Haaler,  the  ether  eodgrscr,  answers  to  the  saaui 

The  canplaiaaiita  excepted  to  Kingfs  answer,  becanse  it 
does  not  respond  to  the  material  aUcgatioa  ia  the  IhU,  that 
tte  debt  claimed  by  the  said  Kingt  and  to  secure  which, 
the  deed  <if  trust  was  executed  In  part,  was  usarious,  bat 
is  totally  sMent  as  to  this  allegation. 

The  cfaanoellor  ov«n*oled  the  exception. 

Many  deposittons  were.taken,  which  chiefly  rslated  to 
the  efllDct  of  the  declaratioa  of  McPherrtn*s  agent  oa  the 
sale  of  Ae  land,  and  the  valae  of  the  land,  which  is  rari* 
oaidy  esMmated,  bat  the  <isury  is  not  proTed. 

Upon  mstietf  of  the  defendants  to  dissolve,  the  chaa* 
cellor  ordered  that  the  injunction  he  dissolved  as  to  all  the 
defeadants,  eccept  the  defendant  King;  and  the  trustees 
are  Areeted  to  proceed  and  collect  the  money  for  which 
the  land  was  sold,  and  (by  consent  of  defendant  King,  by 
his  counsel,)  la  pay  over  to  the  defendants,  Charles  Ek 
Stewart,  John  Vanmeter,  Muses  T.  Hunter,  and  David 
Hunter,  the  full  amount  of  their  claims ;  and  that  they 
retain  the  balaaiDe  of  the  parohase  nKHiey  in  their  haads^ 
subject  to  the  Mature  order  of  the  coort ;  and  as  to  the  de- 
fendant King,  the  court  ovek*ruled  the  said  motioiu 

Vol.  I.  S3 
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On  this  order  an  appeal  was  granted,  upon  petition,  bj 
one  of  the  judges  of  the  court  of  appeals. 

The  case  was  argued  in  this  court  by  Lei^A,  for  the 
appellants,  and  Tucker  and  Stanardf  for  the  appellees  ; 
K«n&  *«•  imt,  as  it  was  very  fully  discussed  by  the  court,  the  argu- 
ments of  counbel  are  omitted. 

Jipril  17.    The  judges  delivered  their  opinion  seriaHmJ^ 

Judge  CoAXTBB : 

The  great  question  which  has  been  agitated  in  this  case^ 
is  one  which  I  shall  not  now  consider  at  large,  inasmuch 
as,  with  a  bare  and  divided  court,  that  question  cannot  be 
put  to  rest.  My  opinion,  at  present*  however,  is,  that  a 
party  cannot  come  int<»  a  court  of  equity«/or  jEno/  relief  a$ 
to  the  debt  itself f  on  the  ground  of  usury,  and  in  that  court 
claim  a  forfeiture  of  the  money  actually  borrowed.  Every 
case  for  relief  in  that  court,  must  be  tried  on  bill  and  an- 
swer; that  is  to  say,  the  plaintiff  cannot  claim  a  right  to 
try  the  case,  without  an  answer,  so  at*  to  deprive  the  de- 
fendant of  his  defence  in  that  way ;  and  consequently*  ev- 
ery case  of  this  kind  must  be  brought  under  the  section 
of  the  act  of  assembly  doing  away  the  penalties,  so  as  to 
authorise  the  suit.  For,  without  the  beneit  of  that  sec- 
tion, the  defendant  may  demur,  because  he  is  not  bound 
to  answer,  and  dismiss  the  bill,  so  far  as  it  claims  relief 
on  the  ground  of  usury. 

It  is  not  necessary,  to  entitle  the  plaintiff  to  relief  un- 
der that  section,  that  he  shtiuld  rely  altogether  on  the 
oath  of  the  defendant.  If  he  is  obliged  to  shape  his  bill 
in  that  way,  it  must  be  because  he  is  not  at  liberty,  when 

*  Jadge  CabeU  did  not  sit  in  this  oaose. 

«A^W.  After  the  injanotion  was  diMoWed  hj  the  court  of  ohaneery,  the 
apnellees  took  potsesaion  of  the  land  under  the  Judgment  in  the  writ  ol  for- 
cibie  detainer ;  and  the  eounsel  of  the  appellant»  moved  the  court  of  uppi'alfly 
vpon  notice  given  to  the  oppotite  part^,  tot  a  writ  of  rettitntion  or  other  pro- 
per proceu,  to  restore  the  appellanti  to  postesiioiu  But  the  ooort  o?er<ruled 
the  motioo. 
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lie  comes  in  under  that  section,  to  proYe  the  u^mry ;  bat    ^^ 
sorely  be  is  at  liberty,  if  It  is  denied»  to  prove  tiie  u8ury9v^-^o^ 
and  have  relief  according  to  that  act.  MoPber- 

The  case  of  Marks  and  JHojris^fiJ  was  one  of  a  pe-  «». 
culiar  nature*  and  rendered  necessary  in  order  to  prevent  ^^^>^^ 
those  new 'Jangled  judgment  bandSf  as,  in  this  respect  they 
are  aptly  described,  from  being  used  so  as  to  defeat  the 
statute.  This  court  has  not  considered  Itself  justified  in 
considering  these  instruments  as  mortgages  generally  9 
but,  surely  it  will  not  disturb  titles,  or  be  productive  of 
any  general  mischief,  if  the  court  should  so  consider  them, 
in  all  cases  where  usury  is  alledged ;  and  >Hb4>uld  encou- 
rage trustees  not  to  execute  them*  where  a  court  of  equity 
would  not,  if  applied  to ;  and  if  they  are  proceedinji,  to 
atop  them,  so  as  to  oblige  tbe  party  either  to  go  to  law, 
or  to  apply  to  equity,  to  have  the  trust  executed.  No 
court  would  reprobate  the  conduct  of  a  trustePf  in  refus- 
ing to  execute  such  trust,  if  be  was  satisfied*  b>  sufficient 
affidavit  or  otherwise,  that  usury  was  attempted  to  be  co- 
vered by  the  transaction ;  and  that  tbe  party,  if  he  had 
an  opportunity,  could  prove  it.  On  thene  principles,  which 
I  shall  not  now  dilate  oa,  1  think  that  case  can  be  sup- 
ported |  otherwise,  that  it  is  not  law.  I  was  satisfied 
with  that  decision  on  these  priacipleSf  and  still  am  satis- 
fied with  it«  but  no  further. 

I»  this  case,  howevery  although  the  plaintiflb,  in  tlieir 
second  bill,  say  they  can  prove  tbe  usury,  they  never- 
theless call  for  an  answer,  and  except  because  that  charge 
is  not  answered  to.  f.  think  they  bad  a  right  to  that  an- 
swer, and  that  the  order  overruling  tbe  exception  Is  erro- 
neous. 

The  title  to  relief  in  this  case*  so  far  as  the  unlawful 
gain  and  interest,  should  the  usury  be  confessed  or  proved, 
and  which  I  think  is  all  the  relief  which  can  be  giveut 
did  not  in  my  opinion  justify  the  injunction,  even  if  that 

(t)SMaii.407. 
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^h%    ^'"^  ^"  ^  ^^^^  ^  ^  riledged  tn  the  Mil ;  bebtme^  thr 
money  admitted  to  btTe  been  boirowed*  together  with  the 


AfcPher.  bona  fide  iebts,  amounted  to  ae  mu€h  or  more  than  the 
"°^  ^  faind  sold  for ;  and  if  that  charge  shoald  not  be  made  out 
^^  ^^'  at  all,  or  not  to  the  extent  claimed^  and  as  the  party  ga?e 
no  additional  secnrityy  it  shews  a  fortioriy  that  the  app^ 
lees  were  entitled  to  possession,  in  order  to  keq)  down  the 
interest,  pending  any  controversy  as  to  the  propriety  of 
the  siUie.  As  the  injunction,  therefore,  ought  never  to 
have  been  i^nted,  I  think  the  dissolution  of  it,  at  least 
so  far  as  it  has  gone,  is  correct  and  must  be  afirmed. 
Even  if  that  dissolotion  goes  so  far  as  to  confirm  the  sale^ 
I  am  inclined  to  think  It  is  right ;  because  if  any  loss 
accAed  by  forblding  that  sale,  the  aj^liant  may  more 
properiy  charge  that  to  himself,  than  to  the  other  party. 
However,  the  appellees  alledge  that  such  is  not  the  etket 
of  the  decree.  Understanding  it  therefore  in  thb  wayt 
I  can  have  no  hesitation  in  affirming  it  im  Mo.  The 
order  overruling  the  exception  to  the  answer^  however^ 
must  be  reversed  |  but,  as  the  appetlees  who  are  Isna  JU9 
creditors,  have  no  interest  in  that,  and  as  the  injunction 
was  improvidently  awarded^  and  might  well  have  been 
dissolved  as  to  all  the  parties,  the  appellants  mast  pay 
costs* 

Judge  Bbooks  : 

Although  this  case  was  reargued  MiMre  a  ftiH  courty 

yet  as  one  of  the  judges  deems  it  improper^  that  he  should 

decide  it,  and  as  of  consequence,  no  principle  fs  to  bo 

V      settled  by  the  decision  of  it,  I  shall  abstain  from  assigning 

my  reasons  at  large  for  the  opinion  I  shall  ddiver. 

The  bin  is  somewhat  like  ttie  bHI  filed  in  the  case  of 
Jlbrki  and  MnrUffjJ  but  is  susceptible  of  a  diffbrent 
constrnction;  and  as  the  piaintiff  has  assigned  a  diffsreiit 

IJ)  a  Mas.  407. 
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iMamag  to  it,  Vjr  eiceptitig  to  Hke  amwer  of  Kingf  on  the    |*^ 
gromnA  tkat  it  doM  »ot  rmpond  to  tlM  charge  of  «Mrj,v^-y^^^ 
I  tUidk  the  chMceUor  was  too  strirt  io  ovomlittg  that  M^Pbos 
exception,  mi  that  he  was  preawtare  in  dteadrtag  the      «t. 
iBJimctkm,  and  directing  the  payaient  of  a  portion  of  tiM  ^^'^^ 
BMmey  to  the  innocent  creditors ;  therebjr  ratifying  a  aale» 
which,  apon  the  amended  answer  of  King*  wmj  turn  out 
to  hoYo  heen  made  under  an  nsarioas  deed  of  trust    Aa 
to  him,  tberefbre,  so  much  of  the  decree  as  directs  the 
payment  of  the  money  to  the  creditors  aforesaid,  I  tiiiidc 
ooght  to  he  rerersed,  and  the  residue  which  pots  them  into 
the  posBsssisn  of  the  land,  ooght  to  he  afflrmed« 

Jadge  BoAHB :  * 

The  biH  in  this  caae  states,  that  so  much  of  the  debt 
secared  hy  the  deed  of  trustt  as  was  due  to  Kjng»  was 
feanded  on  an  osorioas  oomtract,  ^  md  'i^hiek  tiu  cam- 
jriataaatitotflk/itfy  oUefoptvtwfty  dutattfroiM  tettm^ 
ny.'*  It  prays  that  the  said  King  and  others  may  he 
made  defimdants,  and  ^  eompcUtd  Is  amwerx^^  that  they 
may  he  injoiaed  from  dispossessing  the  complainantSf  an- 
der  a  jadgmeat  upon  a  wamat  of  fbreible  dslaiaer»  that 
the  debt  dae  to  King  may  be  decreed  to  he  void,  and  the 
oomptaiaaats  and  their  property  discharged  therefrom^ 
and  for  further  relief. 

Ttie  hOl  in  the  case  of  Mkrk$  ts.  Marri$  was  substaa* 
tiallysiaular  to  the  one  before  us.  After  stating  that  the 
consideration  of  the  deed  of  trust,  in  thai  case*  was  aa 
nsoriaas  loan  af  money,  aad  that  tbe  contract  was  made 
in  the  preawics  of,  and  ^  cmiU  be  prtmd  iff  a  jmrtimi* 
far  vtteM,'*  who  is  namsd  in  the  Inlt,  the  bill  pn^s  a  re* 
lief  similar  te  that  now  in  qoesttsa,  and  that  the  defeadaat 

Ib  aeitbv  of  these  baHs  is  theta  aay  proffer  to  pay  the 
principal  money^  as  provided  by  the  Srd  section  of  the  act 
of  usiuy. 
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aVa.  These  two  bills  are  therefore  precisely  alike,  both  as  te 
Sa^^NT^^  the  ayerment  that  the  usury  could  be  proved  by  testimony 
MePheiw  other  than  the  answer  of  the  defendant,  and  as  to  the  cen- 
V9.  eral  prayer  contained  therein,  perhaps  in  common  with  alt 
^^*  bills  of  equity,  that  the  defendants  might  answer  the  alle* 
gations  thereof*;  and  I  have  no  doubt,  but  that  the  aver- 
ment in  this  case,  before  mentioned,  was  thrown  into  the 
bill.  In  consequence  of  the  decision  of  the  court  in  the  case 
of  Marks  vs.  Mnris.  It  was  solemnly  settled  by  the 
court  in  that  case,  thatt  while  this  averment,  and  the  non- 
eicistence  of  any  proffer  of  the  principal  money  as  afore- 
said, withdrew  the  bill  from  the  operation  of  the  Srd  sec- 
tion of  the  act  of  usury,  the  general  prayer  before  men- 
tioned did  not  include  it.  lliese  circumstances,  it  was 
also  decided,  absolved  the  defendant  from  the  necessity  of 
discovering  the  usury  In  that  case,  under  the  section  afore- 
said. •  If,  therefore,  it  should  be  considered,  that  be  was 
nevertheless  compellable  to  make  such  disclosure,  it  can 
only  be  in  consequence  of  principles  ulterior  to,  and  inde- 
pendent of,  the  provision  of  that  section.  Let  us  inquire 
whether  there  be  any  such  principles,  in  the  case  before  us. 
As  to  the  discovery  now  called  for,  while  in  relation  to 
a-  bill  coming  within  the  Srd  section  aforesaid,  the  defen- 
dant is  in  all  cases  bound  to  make  it,  upon  the  tenns  and 
conditions  therein  provided,  he  may  refuse  to  make  it,  in 
relation  to  all  bills  not  so  comprehended.  In  this  country, 
prior  to  the  enaction  of  that  section  in  the  year  I734,f  fej 
and  in  England,  even  up  to  the  present  day,  if  such  dis- 
covery had  been  called  for,  it  might  have  been  demurred 
to,  on  the  ground  that  it  would  subject  the  defendant  to 
the  particular  penalties  and  forfeitures,  denounced  by  the 
act  of  usury  ;  and  that  demurrer  would  have  been  sus- 
tained, unless  the  plaintiff  could  shew  that  be,  alone,  was 
entitled  to  those  penalties,  and  offered^  by  bis  bill,  to 
waive  them.f^{J    This  was  the  case  on  the  ground  of 

Ih)  4  Stat  At  Uige,  p.  99.  (0  MiK;  If  8, 161. 
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general  prindplet  of  equity,  and  indepeiidf  ntly  of  tbe  pro-     ^^ 
▼Mimis  of  any  statute.    But,  aa  the  penalties  in  the  case  i,^-sr>^ 
of  usury  went  to  the  Kinc  and  the  infonner^  were  not  McPi>cr- 

nil,  lk«« 

vested  in  the  plaintiff,  nor  cmUd  be  released  b}  hioif  a  dis-  v. 
closure  of  the  fact  by  the  answer,  could  not  have  been  ob-  "^^ 
tained  In  eny  caoe  ;  and  the  right  to  such  disclosure,  on 
the  part  of  the  plaintiff*  was  consequently  a  mere  n4m-efi^ 
iiif  ;  it  in  fact  had  no  real  existence.  Tet  as  usury  was 
generally  practised  in  secret,  and  there  was  no  other  evi- 
dence of  it  than  that  of  the  usurer  blnuielf,  Um  was  a  case 
which  was  deemed  to  require  legislative  interposition.  .  It 
required  at  laast  the  power  of  the  legislature,  to  release 
forfeitures  which  enured  to  the  benefit  of,  and  were,  per- 
haps* vest»'d  in  others,  and  to  adjust  the  terms  on  which 
>the  requisite  discovery  should  be  made.  But  the  legisla- 
ture wooM  not  go  beyond  the  actual  exigency  of  the  case. 
It  would  not  invade  and  release  these  vested  rights,  nor 
relax  the  statutoi*}  restraints  established  by  law  against 
the  perpetration  of  usuryt  without  neceHsity.  It  would 
not  interfere,  nor  has  it  Interfered,  in  cases  in  which  no 
discovery  from  the  defendant  was  needed.  It  would  not 
carry  the  provision  of  the  law  bej-ond  the  actual  mischief 
which  called  for  it.  Accordingly  we  find  that  in  the  case 
of  Marks  vs.  Morris^  this  court  expressly  limited  this  Srd 
section  to  the  specified  case  of  a  plaintiff  having  no  dher 
evidence  of  the  usury  than  the  oath  of  the  defendant,  and 
even  hunted  op  the  statute  to  the  prenmbU  of  the  original 
act  on  this  subject,  to  shew  moi'e  clearly,  that  this  was  the 
only  mischief  that  was  intended  to  be  remedied,  or  which 
required  ttie  legislative  interposition. 

If,  therefore,  the  defendant  is  compellable  to  make  the 
disclosure  in  this  case,  it  is  not  in  virtue  of  the  provision 
in  the  Srd  section  aforesaid,  but  on  a  ground  ultenor  to^ 
and  distinct  from  it  I  have  but  little  doubt,  that  the  le- 
gidature  meant  by  that  section,  to  cover  the  whole  ground 
on  the  subject  of  a  discovery*  and  to  shelter  a  defendant 
from  a  discovery  in  otf  cases,  not  coming  within  its  scope. 


IM  &mrt  tf  JpptaU  rf  nrgimM. 

^    If  80,  tbe  d8fen4mt  stMids  absolved  fron  the  Moeieity  of 

^k^-sry^^  anaweri^gy  in  this  particalar,  hy  the  acliiai  {trovisions  of 

iioPhetw  the  atatote.    But,  if  this  shoaM  even  he  otberwise»  he 

*%.  '  stands  so  absoifed,  hf  virtve  of  the  general  frinciples  of 

^^  ^  equity  before  BMntii>afd,  aad  «nder  the  known  inabilHy 

«f  the  plaintiff  to  off^r  (as  be  has  failed  to  offer  in  this 

x^ase)  to  release  the  penalties  denounced  by  the  act  of  ttsi»- 

jry.    So  that,  qtmcimqm  via  itda^  the  defendant  wis  net 

bound  to  answer  to  the  usnry  in  this  case ;  and  the  decree 

of  the  chancellor  overmii«|;  the  appeilnats'  eKoeption  te 

want  of  soch  answer  was  entirely  correct. 

But,  it  is  said  or  conceded  by  the  plan  of  a  deereiv 
draughted  and  proposed  by  one  of  the  other  judges,  tfant 
Admitting  that  the  bill  as  tt  before  stood  did  not  legally 
i^utre  an  answer,  from  the  defendant,  in  this  partieulsTf 
yet  as  the  plaintiff  txfUm  his  intention  to  be  otherwiasy 
by  the  exception  he  took  to  the  answer  for  not  reepondiny 
to  the  chai*ge  of  usury,  this  hill  is  to  be  consequently  coi^ 
Bidered,  thereafter^  as  a  bill  requiring  such  answer.  In 
other  words,  that  plan  seems  to  ansnme,  that  this  exoeptL> 
on  has  the  effect  of  amending  the  bill  in  this  particnlaiw 
I  had  thought,  on  the  contrary,  that  it  was  the  part  and 
province  of  the  bill,  to  limit  and  control  the  oaolnat  of  tim 
exception,  and  that  the  latter  must  ma^umb,  and  Mnform 
to  the  former.  I  had  not  supposed,  that  the  epu^eption 
could  limit,  enlarge  or  amend,  the  actual  charges  tisntain 
ed  in  the  bili^ ;  with  the  single  exception  perhaps,  thaA  if 
an  exception  of  that  character  is  made,  and  is  euMainei 
by  the  court,  the  party  makit^  it  would  be  concluded  frsm 
setting  up  an  objection  to  it  on  this  ground.  Whoresncb 
exception  is  overruled,  however,  as  is  the  case  before  us, 
the  defendant  is  not  precluded  from  relying. on  the  jiidg- 
ment  in  his  favor.  He  is  not  conckided  from  averrii^ 
that  the  exception  was  unwarranted.  Be  is  not  concliidedl 
from  resisting  any  exception,  and  relying  on  a  judgmeot 
overruling  it,  which  seeks  to  subject  him  to  a  disclosore^ 
^  which  he  is  not  compellablef  by  law^  to  make.    All  the 
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books  say  that  an  anendanent  of  a  bill  can  only  be  made  j^^ 
by  the  courtf  upon  motion^  and  generally  upon  the  payment  v^'>r>^ 
of  costs ;  whereas  the  eflfect  of  the  pretension  in  question,  MePber- 
would  be^  to  make  such  amendment  not  only  without  a  mo-  i^ 
tioB,  but  without  the  payment  of  costs*  and  in  direct  con-  ^' 
travention  of  the  79th  section  of  the  chancery  law,  in  this 
particular.  An  exception*  on  the  contrary*  so  far  from 
purporting  or  affecting  to  be  an  amendment*  changing  a 
bill*  relies  on  it  as  it  is,  and  goes  by  the  prectu  charges 
stated  in  it.  In  point  of  form,  it  even  states  and  sets  out 
*^  such  parts  of  the  bill/*  as  the  plaintiff  conceives  have 
not  been  answered*  and  prays  that  an  answer  may  be  giv- 
en thereto,  that  is,  to  the  bill  as  so  sd  0N^  and  previously 
cxistiQg.f  mj  Had  the  exception  in  this  case  been  drawn 
out  and  extended*  it  would  more  clearly  have  shewn,  that 
however  the  counsel  might  therein  have  misconceived*  or 
departed  from,  the  actual  allegations  and  charges  of  the 
bill*  as  to  their  legal  eflfect  or  operation*  there  was  no  in- 
tention on  his  part  to  alter  thase  charges*  as  existing  in  the 
bill ;  charges*  which  so  far  from  being  changed  by  any  or- 
der of  the  court*  or  even  any  act  of  the  plaintifis*  are  re- 
peated* kept  up*  and  ut  ovd  in  the  plaintiff's  exception  it- 
self. Besides,  it  must  not  be  forgotten*  that  if  the  excep- 
tion to  the  answer*  in  this  case*  had  been  raslained^  the 
court  would  have  overruled  an  answer  which  was  clearly 
correct  and  unexceptionable  ai  the  time  it  was  put  in  ;  and 
have  subjected  the  defendant*  nevertheless*  to  the  payment 
of  costs ;  which  in  such  cases  are  to  be  paid  by  the  de- 
fendant* under  the  90th  section  of  the  chancery  law.  It 
would  have  had  this  effect  too,  by  means  of  matter  entire- 
ly ex  postfoeto  :  which  arose  posterior  to  the  filing  of  the 
answer  ;  which  existed  only  in  the  will  of  the  plaintiffs, 
and  would  have  invested  them  with  the  enormous  and  un- 
precedented power^  of  making  the  answer  good  or  bad  at 
their  pleasure.    It  would  have  condemned  an  answer  as 

(m)  Hot.  eh.  pr. 
Vol.  1.  24 
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18^.     being  always  bad,  for  not  responding  to  a  particular 

s^-sr^  charge,  now  for  the  first  time  alledged  to  be  contained  in 

McPher-  the  bill ;  when  as  at  the  time  that  answer  was  flled^  and 

"'t«.  ^'    in  relation  to  which  time  it  ought  to  l>e  judged.  It  is  con- 

King*  «w.  fpggpj  there  was  no  semblance  of  a  charge  in  the  bilJ,  • 

making  a  further  answer  necessary. 

The  chancellor  could,  therefore,  have  given  no  other 
legal  decision  upon  this  exception,  without  injury  to  the 
defendant  King ;  and  on  the  contrary,  the  only  just  com- 
plaint on  the  part  of  the  plaintifi^  is  against  themselves. 
They  can  at  most  only  regret  that  they  did  not,  in  fact, 
so  frame  their  bill  as  to  require  a  discovery  of  the  usut7, 
and  call  for  a  different  decision  ft*om  the  court. 

No  usury  Ih*  therefore,  confessed  in  this  case,  nor  was 
the  defendant  compeUaUe  to  confess  it.  But  it  was  argued 
by  the  apiiellants,  that  such  a  confession  is  to  be  iTtfrrred 
from  the  silence  of  the  answer  in  this  particular;  on  the 
authority  of  the  case  of  8catt  vs.  Oibb&ntfnJ  in  this  court. 
I  have  examined  that  case,  and  do  not  find  that  that  broad 
doctrine  is  at  all  established  by  it*  Only  one  of  the 
judges  (judge  Coalter)  said  any  thing  which  could  coun- 
tenance such  an  idea.  All  that  is  said  by  the  eourt  seem* 
ing  like  it,  is,  that  it  was  «<  conceded"  that  the  deed  was 
executed  prior  to  the  marriage ;  but  it  does  not  Mltiw^ 
that  in  the  opinion  of  the'  court,  that  concession  Was 
grounded  on  the  silence  of  the  defendant's  answer,  in  this 
particular.  On  the  contrary,  that  fact  might  have  been 
conceded  at  the  bar ;  or,  more  probably,  it  was  inferred 
by  the  court  to  be  conceded  by  various  provisions  com- 
prized in  the  deed  itself,  fnim  the  circumstance  that  the 
date  of  the  deed  was  anterior  to  the  time  of  the  marriage, 
and  from  the  female  appellant  being  called  therein,  Mary 
Ihivis^  and  not  Mary  8eotU  as  she  was,  and  would  have 
been,  called,  after  the  marriage.  Be  that  however,  as  it 
may,  the  court  certainly  has  not  gnmnded  the  cancesrion 
•  it  mentions,  upon  the  mere  silence  of  the  answer,  only. 

(n)  $  Man.  90. 
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The  WHiry  aa  to  Kin^s  debt  (the  only  usury  that  is  pre-     j^^^- 
tended)  is  not  only  not  confessed,  therefore,  as  aforesaid,  \^^>r^^^ 
bvt  neither  is  it  proved  ;  the  consequence  is,  that  the  de-  McPher- 
cree  is  erroneous  and  injurious  to  King  in  not  dissolving      im 
the  injunction  as  to  him^  and  it  ought  to  be  so  far  ro-  ^^^'  ^^' 
Tersed  in  his  favor. 

This  view  of  the  subject  would  have  made  if  unneces- 
sary for  me  to  say  any  tiling  as  to  the  relief  which  is  to 
be  given,  in  the  ease  of  a  deci'ee  rendered  upon  the  proo^ 
in  the  cause,  and  in  exclusion  of  the  answer  of  the 
defendant,  had  it  not  be-en  for  a  clause  in  tlie  proposed 
decree,  seeming  to  leave  the  matter,  at  least,  in  doubt. 
That  plan  at  least  forbears  p^tively  to  decide,  whether  it 
is  competent  to  a  plaintiff  to  file  a  bill  for  relief  against 
usury,  in  that  bill  to  diipcme  with  the  answer  of  the  de- 
fendant touching  the  same,  and  yet  go  on  upon  the  proofs 
to  get  relief.  I  tinist  I  have  shewn  that  it  is  competent  to 
a  plaintiff  to  dispense  with  the  answer,  so  far  as  it  depends 
on  his  coercion,  in  such  a  case,  and  this  plaintiff  has,  in 
fact,  done  so.  He  has  done  so,  by  not  bringing  his  bill 
within  the  provision  of  the  drd  section  of  the  act  against 
usury,  Tet  be  Is  not  to  be  deprived  of  his  relief,  if,  upon 
the  pro^s^  he  shews  himself  to  be  entitled  to  it.  In  such 
case,  the  cause  proceeds  and  goes  on,  as  to  all  the  parts 
of  the  bill,  except  those  which  the  defendant  is  ex- 
cused, at  his  own  election,  from  answering.  It  proceeds 
as  to  the  charge  that  there  is  usury  in  the  transaction,  al- 
though it  is  arrested  as  to  so  much  of  that  charge,  as  re- 
lates to  a  discovery  of  the  fact  from  the  defendant.  But  * 
at  any  rate,  if  there  should  be  supposed  to  be  a  defect  of 
an  issue  as  to  the  usury  itself,  for  want  of  a  discovery  of 
that  fact  by  the  defendant,  an  isstte  on  that  point  ought  to 
be  directed.  Thus  we  are  UAifoJ  that  a  party  shall  not  pro* 
tect  himself  against  reliefs  by  alledging  that  if  he  answer 
lie  must  subject  himself  to  penalties  or  forfeitures;  for^ 

(•)  Mkf.  159. 
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that  although  the  court  cannot  subject  him  thereto^  by 
means  of  his  own  oath,  yet  it  will  entertain  jurisdic- 
tion for  relief ;  and  therefore^  on  a  demurrer  to  a  biH, 
suggesting  a  forgery  of  the  deeds^  the  court  directed 
an  issue  to  try  whether  they  were  forged  or  notfpj  I 
am  inclined  to  think  under  the  practice  in  this  country,  at 
least,  this  issue  is  entirely  superfluous  and  unnecessary  ; 
and  that  the  question  of  usury  would  be  considered  as 
substantially  put  in  issue,  quoad  the  proofs,  existing  in  the 
cause ;  and  from  which  charge,  the  defendant  only  with- 
drew himself,  so  far  as  relates  to  his  own  answer,  by  ayail- 
ing  himself  of  a  privilege  existing  in  his  own  favor.  Be 
tliis  however,  as  it  may*  it  iii  Certain  that  in  some  mode,  re^' 
liefin  such  cases  is  to  be  obtained  ;  and  that,  that  which,  at 
most,  is  to  be  considered  as  a  demurrer  to  a  part  of  a  bill, 
cannot,  by  a  contrary  course,  be  converted,  at  the  pleasure 
of  the  defendant,  into  a  demurrer  to  the  whole  bill. 

For  these  reasons,  I  can  by  no  meatus  agree  to  the  plan 
of  a  decree  which  has  been  proposed.  I  cannot  for  a 
moment  doubt  with  that  plan,  whether  it  is  competent  for 
the  plaintiff  to  dispense  (as  in  this  case  he  has  dispensed) 
with  the  answer  of  the  defendant,  as  to  the  alledged  usury^ 
and  yet  go  on  upon  the  proofs  to  get  a  decree  against  him. 
This  is  not  to  be  complained  of  on  the  part  of  the  defen- 
dant, because  although  it  is  competent  to  the  plaintiff  to 
decline  coercing  bis  answer,  the  defendant  may  yet  give 
it  in,  if  he  pleases.  I  cannot  doubt,  but  that  this  relief  is  to 
be  obtained,  either  in  the  usual  mode,  or  at  least  by  means 
of  an  issue  as  above  is  stated.  I  cannot  concur  with  the 
plan  aforesaid,  that  the  appellants  have  done  any  thing  in 
this  case,  which  has  legally  retracted  the  dispensation 
originally  contained  in  their  bill,  or  has  legally  amended 
their  bill  in  this  particular.  I  cannot  agree  to  so  much 
of  that  plan,  as  seems  to  admit  that  King's  answer  ought 
yet  to  come  in*    Such  an  answer  ought  not  to  be  coerced 

IP)  m^  159. 
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in  this  ease,  for  the  reasons  I  have  already  assi^ed*  un- 
til the  character  o(  the  bill  should  be  essentially  changed. 
Nor  can  I  ajg^ee  with  that  plan,  to  revise  an  order  over- 
pnlinj^  an  exception  of  the  plaintiffs,  which  their  own  bill 
prohibited  and  estopped  them  from  making ;  which  order 
too  only  sustained  an  answer  which  was  strictly  correct 
and  proper  at  the  time»  and  is  yet  entirely  proper,  in  re- 
lation to  the  actual  character  of  the  bill  before  us. 

My  opinion  therefore  would  be,  to  rererse  the  decree, 
to  dissolve  so  much  of  the  injunction  as  relates  to  King, 
and  suspends  the  collection  and  payment  to  him  of  bis 
portion  of  the  sales  of  the  land  in  question,  and  affirm  it 
for  the  residue.  I  would  so  decide,  because  usury  as  to 
him  being  neither  confessed  nor  proved  in  the  cause,  hiSf 
also,  as  it  at  present  appears,  is  a  just  and  valid  debt;  but 
on  this  reversal,  although  made  on  the  appeal  of  tlie  other 
party,  King  should  be  allowed  his  costs,  as  the  party  sub- 
stantially  prevailing. 

With  respect  to  the  particular  measure  of  relief  which, 
ui  a  case  like  this,  is  to  be  afforded,  it  will  be  time  enough, 
in  my  opinion,  to  settle  that  matter,  when  a  case  shall 
occur,  in  which  tbe  usafy  shall  be  established.  Then  too, 
we  may  possibly  have  a  fuller  court.  The  question  is 
ver^  important ;  and  its  importance  is  enhance4  by  the 
circumstance,  that  the  counsel  have  arrayed  two  of  the 
decisions  of  this  court  against  each  other.  It  therefore 
demands  and  ought  to  receive  an  insulated  and  solemn 
consideration.  I  beg  that  it  may  be  distinctly  understood 
fliat  I  have  no  settled  and  conclusive  opinion  either  way, 
apon  the  subject.  I  wish  to  be  left  enHrely  free  upon  it, 
as  1  shall  hereafter  determine ;  any  thing  in  the  decisions 
aforesaid,  to  the  contrary  notwithstanding.  As  for  those 
decisions,  my  impression  was,  that  in  deciding  the  case  of 
Marks  vs.  MorriSf  the  clear  opinion  of  the  court  was,  that 
no  part  of  the  sum  borrowed  was  to  be  paid,  as  the  price 
of  relief,  except  the  plaintiff  brought  himself  within  the 
provision  of  the  3rd  section  of  the  act  of  usury ;  and 
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Am^     that  this  opinion  was  not  abandoned,  by  statinit;  and  rdy* 
f  ing,  in  tbe  derision  of  the  coart,  upon  the  perliaps  stronja^eff 


^^^toT  ^**^  ^  *  ^^  ^  trust,  which  was  the  case  then  b«*fore  the 
vB,      court.    That  case  too  was  very  solemnly  considered  upon 

^''''  the  point  now  immediately  in  question.  While  I  am 
found,  to  have  also  concurred  in  rendering  the  decree  in 
the  case  of  8Ume  vs.  Ware^fq)  and  may,  heru^ier^  od/ure 
to  the  opinion  which  seemx,  as  to  this  point,  to  have  been 
declared  in  it,  I  am  not  ol  present  entirely  satisfied  with 
that  decision,  and  wish  for  a  further  consideration  of  it. 
I  wish  a  point  to  be  reconsidered  and  solemnly  settled  by 
a  fuller  court,  on  which  I  not  only  doubt  as  aforesaid,  but 
which  is  so  radical  and  important,  as,  if  adhered  to,  pur- 
suant to  that  decision,  goes  a  great  way  to  repeal  the  salu- 
tary provisions  of  the  act  of  usury.  With  respect  to  the 
case  of  SUme  vs.  WarCf  I  regret  to  find  that  it  has  been 
preised  upon  us,  as  a  conclusive  and  binding  authority. 
It  is  well  known  that  I  have  often  expressed  my  douits  of 
V  its  correctness,  on  this  point,  in  conference  and  elsewhere* 
I  must  always  be  left  as  free  to  impend  or  refract  my 
opinionsj  which  are  believed  to  be  donbtful  or  erroneouSf 
as  to  declare  them  in  the  first  instance.  Having  doubtSf 
at  this  time,  of  the  correctness  of  that  decision,  I  must  be 
permitted  to  withdraw  my  concurrence  therein,  at  least 
for  a  time ;  and  I  do  withdraw  it  accordingly.  That  with- 
drawal leaves  it  to  stand,  at  most,  upon  the  decisions  of 
fipo  judges,  and  thus  deprives  it,  for  a  while,  of  its  power 
to  settle  the  law  upon  the  subject.  I  have  a  distinct  re- 
collection, that  that  case  was  not  so  much  considered  on 
this  point,  as  that  of  Marks  and  Msrris;  and  that  it  pas- 
sed towards  the  end  of  a  term,  amid  a  great  mass  of  other 
business.  I  have  also  a  vague  impression,  that  it  received 
the  entire  assent  of  only  one  of  the  judges.  Be  that  how- 
ever as  it  may,  the  repoK  itself  shews,  that  while  that 
case  WIS  decided  somewhat  more  at  large  upon  thejntnct^ 
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pal  question,  only  a  aingle  sentence  or  didwm  is  devoted     ^^ 
by  the  court,  to  this  subject  of  the  measure  of  relief!  ^'^ 


On  the  new  hearing,  which  shall  be  given  of  this  ques-  MePiiefw 
tion  hereafter,  I  wish  it  to  be  maturely  considered,  whe-  ""». 
tber  a  principle  as  to  the  measure  of  relief,  which  in  £»•  '^'  ^^ 
gland  is  said  to  be  universal,  (in  which  country  there  is 
BO  statutory  provision  on  the  subject,)  is  to  be  considered 
equally  universal  here,  where  that  subject  has  been  taken 
up  and  acted  upon,  by  the  legisiature  i  Whether  the  act 
alluded  to,  did  not  mean  to  repeal  that  principle,  so  far  as 
it  is  uUerior  to  the  actual  provision,  made  by  the  Srd  sec- 
tion of  it  i  And  whether  that  section  does  not  comprizs 
the  full  extent  of  the  legislative  will,  m  to  the  compensa- 
tion to  be  made,  in  cases  of  usury  i  1  wish  it  to  be  well 
considered,  whether  tkat  is  a  sound  and  natural  construc- 
tion on  the  subject,  which  compels  a  plaintiff  who  wants 
no  aid  fh>ro  the  defendant,  and  receives  none  from  hinif 
to  pay  a  higher  p^^^^i^^  ^^^  bis  relief,  than  one  who  is 
solely  dependent  on  the  defendant  for  his  testimony,  and 
only  grounds  his  recovery,  upon  the  evidence  coerced 
from  him  ?  I  wish  it  to  be  considered,  whether  the  plain- 
tiff can  avail  himself,  in  this  country,  of  the  highly  ob- 
jectionable principle  of  •<  all  and  somCf*^  from  the  bene- 
fit of  which  principle  he  is  excluded  in  England,  by  the 
non-existence  of  any  statute  whatsoever,  on  the  subject 
of  compensation  i  I  wish  it  to  be  considered,  whether  an 
offence  which  is  reprobated  by  our  laws,  and  is  highly 
detrimental  to  the  best  interests  of  the  community,  should 
be  almost  inraUed  by  a  •construction  which  imposes  on  the 
usurer,  only  the  pabry  loss  (»f  the  usurious  interest  ?  t 
wish  to  know,  whether  a  contract  which  is  doubly  repro- 
bated,  should,  by  that  clause  in  our  act,  which  declares 
all  usurious  contracts  to  be  utterly  TOtd,  and  secondly  by 
the  want  of  that  free  will,  which,  on  general  principles, 
is  held  to  be  essential  to  the  validity  of  all  contracts,  and 
which  the  party  borrowing,  is  now  held  to  be  deprived  of, 
by  reason  of  the  duress  of  bis  situation^  is  yet  to  be  set 
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laes.     up  and  carried  into  effect,  as  to  all  but  the  paltry  pittance 
s^-sr>^  of  the  usurious  interest  ?    I  wish  it  to  be  considered,  whe- 
MoPher-  ther  a  principle  (admitting  it  were  not  controlled  by  any 
"°^  ^    statute,)  is  still  to  be  kept  up  and  acted  upon,  now  that 
Kiiv>S(o«  the  borrower  is  held  to  be  deserving  of  compassion, 
which  was  settled  in  England  at  a  time  when  he  was  held 
to  he  equally  guilty  with  the  usurer  i    And  jvhether  the 
same  severe  necessity,  which  has  deprived  the  borrower  of 
his  free  will,  and  placed  him  in  the  list  of  those  deserving 
pity  and  compassion»  will  not  equally  excuse  him  from  re- 
funding the  money,  which  his  necessities  may  also  have 
made  impossible,  as  for  having  borrowed  it  in  the  first  in« 
stance  i  I  wish  it  also  to  be  considered,  whether  a  court  of 
equity  will  not,  as  much  as  a  court  of  law,  ^^  interfere  to  pro- 
^<  hibit  the  effect  of  contracts  made  in  violation  of  laws 
<'  enacted  for  the  public  good,"  as  was  lately  decided  by  this 
court  in  the  case  of  JUcChiire  vs.  Ashby.frJ     In  addition  to 
the  possible  effect  resulting  from  the  passing  the  act  of 
ITSAfsJ  on  this  subject  of  compensation,  alluded  to  above^ 
I  wish  the  effect  of  two  other  acts,  in  relation  to  it,  to  be  also 
considered.    By  the  aforesaid  act  of  1734,  $  2,  all  usuri- 
ous  contracts  made  prior  to  the  commencement  of  the  act 
of  1730,  ch.  ISLfftJ  are  declared  to  be  void  as  to,  all  inter- 
est <<  oreer  and  ahcroe  the  said  £6  in  the  hundred  per  au'- 
num;^*  and  a  similar  provision  is  made  by  the  act  of  1748^ 
$  ^fC^J  ^  ^o  all  usurious  contracts  made  prior  to  Novem- 
ber 1734,  the  time  of  the  commencement  of  the  act  of  1734 
aforesaid.    These  old  acts,  therefore,  in  i*elation  to  the 
times  pnor  to  the  lOth  of  November  1734,  had  in  fact  fe- 
gali%ed  usurious  contracts  up  to  the  point  of  the  principal 
and  lawfid  interest.     That^  therefore,  which,  in  England^ 
depended  only  upon  the  construction  of  a  court  of  equity» 
in  relation  to  ttie  measure  of  the  relief,  had  received  in 
this  country  the  form  and  sanction  of  a  legislative  act. 

(r)  Ante  p.  101. 

(«)  4  Stat,  at  Lane,  p.  396. 

M7>.p.895. 

(«)  6  Stat  atUige,  p.  109. 
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The  Idgislatore  carried  into  that  act,  as  being  more  solemn     ^^ 
and  binding,  the  prindpU  existing  in  the  coui*t8  of  equitjr  s^n^^ 
as  aforesaid;  yet  in  legislating  prospectivdy^  from  the  MePher- 
10th  (^  Miroemher,  1734,  that  law  was  repealed,  and  with   ""it*** 
it  roost  probably,  the  prindpU  of  which  it  was  but  a  re-  *^»*^^- 
cognition  and  reiteration.    I  wish  to  know,  whether  there 
is  any  just  princij^e,  which,  when  an  act  is  repealed^ 
which  only  reiterates  and  legalizes  a  principle  of  construc- 
tion, al  the  same  time  preserves  that  principle  in  existence? 
Do  not  the  act  and  the  principle  declared  by  the  acty 
fall  together  i    If  an  oM  statute  is  exactly  repeated  In  a 
new  one,  or  in  a  irvlsal  of  the  laws,  and  the  new  or  the   * 
revising  act  is  repealed,  does  the  old  law  still  remain  in 
force  ?     And  if  this  be  not  so,  in  general,  as  to  an  act  or 
a  principle,  does  not  the  construction  equally  hold,  in  a 
case  in  which  the  former  legislative  act  is  not  entirely  re- 
voked, but  is  succeeded  by  anothert  which  provides,  at  least 
in  part,  for  the  case  embraced  by  the  former  i     Does  not 
the  old  law  or  principle  also  stand  changed  with  the  new  ? 
I  wish  it  further  to  be  considered,  whether,  under  such  a 
dear  change  of  the  legislative  mind  on  this  subject,  as 
that  I  have  just  mentioned,  and  under  an  utter  destitution 
of  any  statutory  measure  of  compensation,  except  that 
which  is  embraced  by  the  3rd  section  of  the  act  of  usury, 
we  can  either  say  that  there  is  any  statute  or  any  princi' 
pie  applying  to  the  case  of  compensation,  except  that  pro- 
vided by  that  section  I 

These  are  some  of  the  considerations  which  have  caused 
me  to  dombt  on  this  subject ;  and  I  now  n^erely  throw  them 
out,  for  the  consideration  of  counsel,  when  the  question 
shall  again  come  before  us.  I  repeat,  however,  that  I 
bave  no  conclusive  opinion  upon  the  subject,  and  that  my 
mind  is  open  to  conviction  on  it.  The  subject  is  too  im- 
portant in  its  efibcts  and  consequences,  to  be  settled  with* 
out  the  fullest  consideration. 

The  following  was  entered  as  the  decree  of  the  court ; 

ff  This  day  came  the  partiea  &c.,  and  the  court  &c«  is  of 
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A^'     **  opinion,  that  the  chancellor  erred  in  overmling  the  er- 

v,^p^r^l^^  *<  ception  to  the  answer  of  the  appellee  Kin/s^,  Instead  of 

MoPher-  «<  sustaining  the  same*  afid  ordering  him  to  put  in  a  more 

'vs.  '   **  sufficient  answer.    The  court  is  further  of  opinion,  that 

^*°&  *^  « there  is  no  error  in  the  said  order  of  dissolution  so  far 

**  as  it  goes,  but  that  the  said  court  of  chancery  ought  also 

'<  to  have  dissolved  the  injunction  as  to  the  appellee  King  ; 

<*  therefore  it  is  decreed  and  ordered,  that  the  said  order, 

^<  so  far  as  the  same  is  approved  as  aforesaid,  be  affirmed^ 

^<  and  that  the  appellants  do  pay  unto  the  appellees  their 

'<  costs,  &c.    And  it  is  ordered,  that  the  cause  be  remanded 

'    '<  to  the  said  court  of  chancery  to  be  further  proceeded  in, 

^*  pursuant  to  the  principles  of  this  decree.'' 


Tidball  against  Lupton. 


A  testator  devifes  a  tract  of  land  to  his  daughter  H.  L.  **andto  her  and  Uie 
*  heirs  of  her  body,  and  to  them  and  their  heirs  and  assigns  for  ever  i*  and 
afterwards  adds,  *■  if  my  dangfater  H.  L.  ehauld  decease,  not  having  anj  bv- 
«  ful  heirs  of  her  body,"  that  then  the  land  should  become  the  property  of 
his  son  D.  L.  These  words  convey  an  estate  tail  to  H.  L.,  and  not  a  life 
estate. 


This  was  an  ejectment,  brought  in  the  Superior  court 
of  law  for  the  county  of  Frederick,  on  the  demise  of  Da- 
vid Lupton,  against  Joseph  Tidball,  for  a  <<  certain  piece 
and  parcel  of  land  with  the  appurtenances,"  situate  in  the 
county  of  Frederick,  and  containing  548  acres.  The 
parties  agreed  upon  a  statement  of  facts,  to  be  considered 
as  a  special  verdict,  which  is,  in  substance,  as  follows: 
Joseph  Lupton  being  seised  in  fee  of  the  premises  in  the 
declaration  mentioned,  made  his  will,  dated  the  1st  day  of 
September,  1791.    After  devising  different  parts  of  bis 
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real  estate  to  his  other  children  in  fee  simple,  lie  makes     >^- 

the  following;  devise  to  his  daup^ter  Hannah  Liipton :  v^n^^^^ 

**  Item*  I  derise  anto  my  daaghter  Hannah  Lupton  and  to   Tidbaii^ 

^  her  and  the  heirs  of  her  body*  (and  to  them  and  their  Lapton. 

*^  heirs  and  assii^s  forever*)  the  plantation  whereon  I  now 

^*  live,  containing  three  hundred  and  sixteen  acres,  be  the 

^^  same  more  or  less,  situate,  lying  and  being  in  Frede- 

^<  rick  county,  near  the  borough  of  Winchester.    And  that 

*^  the  said  Hannah  Lupton  may  occupy,  possess  and  enjoy 

<<  all  the  above  mentioned  premises,  except  what's  before 

<<  excepted-   And  that  also  at  the  decease  of  ray  wife 

<^  Rachael  Lupton.     She  the  said  Hannah  Lupton,  or  her  , 

«^  heir  yielding  and  paying  unto  her  mother,  Rachael  Lup- 

<^  ton,  yearly  and  every  year,  the  just  and  full  sum  of 

<^  twelve  pounds  Virginia  currency,  during  her  natural 

•*  life. 

^  And  I  also  will  and  ordain,  that  tf  my  daughter  flbn- 
<<  nah  slunUd  decease^  not  having  any  lawful  heirs  of  her 
*^  body,  that  then  the  aforesaid  three  hundred  and  sixteen 
<^  acres  of  land  shall  become  the  actual  property  of  my 
^<  son  David  Lupton,  his  heirs  and  assigns  forever.*^ 

The  testator  then  devises  to  his  said  daughter  Hannah 
another  tract  of  land,  with  the  same  condition,  that  if  she 
should  die,  •<  not  having  any  lawful  heirs  of  her  body/'  it 
shall  become  the  .property  of  his  son  David  Lupton. 

Hannah  Lupton  afterwards  married  Thomas  Evans, 
and  died  in  his  lifetime  on  the  day  of  1813,  %ithout 
having  had  any  child  or  children. 

Thomas  Evans  and  bis  wife  Hannah,  on  the  5th  day  of 
February  1801,  being  in  possession  of  the  premises  afore- 
said  (which  are  parcel  of  the  land  in  the  declaration  men- 
tioned) conveyed  the  same,  by  deed  of  bargain  and  sale* 
to  Adam  Douglass;  which  deed,  with  the  privy  examina- 
tion of  the  said  Hannah,  was  duly  proved  and  recorded. 

Adam  Douglass  afterwards  conveyed  the  said  land  to 
Joseph  Tidball^  the  present  defendant^  who  is  now  in  pos- 
session. 
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The  parties  agree»  that  if  the  law  be  C6r  the  {daintiS^ 
judgment  shall  be  rendered  for  hinif  for  his  term  yet  ua- 
expired  in  the  lands  in  the  declaration  mentioned  imd  one 
cent  damage ;  and  if  the  law  be  for  the  defendaBty  that 
judgment  shall  be  rendered  for  him. 

Upon  this  agreed  case,  the  superior  court  gaye  judg- 
ment for  the  plaintifl ;  and  the  defendant  appealed  to  this 
court 

The  case  was  argued  in  this  court  by  OUmer  and  Liigli 
for  the  appellant ;  and  by  MckoUUy  Tucker  and  ffUkham, 
for  the  appellee."*^ 

JiprillT.  Thejudges  delivered  the  fidlowingopinioiis.f 

Judge  CoALTBB: 

I  shall  first  consider  what  estate  Hannah  Lupton  took 
under  the  clause^  devising  the  land  <^  to  her  and  to  the 
^*  heirs  of  her  body,  and  to  them  and  their  heirs  and  as- 
<<  signs  forever/'  independently  of  the  clause^  **  that  if  she 
<^  should  decease  not  having  any  lawful  heirs  iif  her  body,*^ 
then  to  David  Lupton,  and  as  if  this  latter  clause  was  not 
in  the  will.  I  shall  next  consideTf  what  efRDCt'that  clause 
will  have. 

That  the  word  heirSf  as  well  as  iswe,  may  be  construed 
a  word  of  purchase,  as  descriptive  of  the  persons  to  take, 
if  that  shall  appear  to  be  the  intention  of  the  testator,  and 
is  not  necessarily  a  word  of  limitation,  appears  to  me  ta 
ke  settled  law.  This  has  been  settled  in  England  in  many 
cases,  of  which  Archer's  case,f  oj  the  case  of  Doe  vs. 
Laming^ChJ  Perrim  vs.  BlakeffeJ  IdsU  vs.  PuOcTfCdJ 
and  Bagskaw  vs.  Spencer^feJ  are  examples  or  proofs. 

•  The  reporter  not  having  been  preient  at  the  anument  of  thU  eaae.  A 
unable  to  give  a  report  of  H. 
t  Judge  CabeU  w      ' 


(0)8  Co.  66.  (<0«8tnu  799. 

IV .aLP«"-  l^OO.  Xe)  S  Atk.  246,  577. 

(c)  4  Burr.  2579. 
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The  same  doctrine  bas  been  recognized  in  this  court  in    ^^ 
variooB  cases*  and  amongst  othera,  in  Hoy  vs.  OamttfffJ  i,^-v^^ 
and  ia  Warner  vs.  JiMQn.(gJ  TWbiai, 

This  intention  is  sometimes  manifeated  by  superadding  Li^. 
words  of  inheritance  or  limitation  to  the  word  hnrSf  so  as 
to  shew  that  they  were  to  be  a  new  stock,  or  Urmima 
■n  qw9  the  inheritance  was  to  descend ;  sometimes  the  in* 
tention  has  been  manifested  by  other  provisions  and  ex- 
pressions in  the  will*  equally  going  to  shew,  that  the  legal 
operation  of  the  word  Aeirs,  as  a  word  of  limitation^  is 
controlled,  and  converted  into  a  word  of  purchase ;  the 
intention  being  that  they  shall  take  as  purchaserSi  not  in 
the  course  of  descent 

There  is  nothing  illegal  or  contrary  to  the  rules  of  law^ 
in  such  intention.  The  only  questions  are,  whether  the 
persons  intended  to  take  are  sufficiently  described  ?  And 
can  they,  of  purchaserSf  take  what  it  was  intended  tiiey 
should  take  i 

This,  I  believe,  is  the  first  case,  except  that  of  Itoy  and 
Oamei,  which  has  come  before  this  court,  in  which  the 
construction  has  arisen  from  words  of  limitation  being 
superadded  to  the  word  heirs. 

In  that  case,  the  testator  devised  the  land,  ^  to  his  son 
<^  James  for  and  during  his  natural  life,  remainder  in  trust 
'^for  the  use  of  the  first  and  every  other  son  of  his  son 
<<  James,  who  shall  survive  Ann,  in  tail  male,  equally  to 
f^  be  divided."  It  is  clear,  from  the  opinion  expressed  bgr 
the  president  of  the  c^urt,  that  had  the  will  st^q^ed  here, 
the  Hie  estate  of  James  would  not  have  been  enlarged, 
and  that  the  surviving  sons  not  only  might,  but  would, 
necessarily,  take  as  purchasers,  not  in  succession,  but  aa 
tenants  in  common.  But  the  will  did  not  stop  here.  It 
is  further  provided,  <<  but  if  my  son  James  should  die  with- 
«^  out  mole  issue^  then  1  give  to  Moscoe,  &c.''  It  was  coa« 
tended,  that  the  words  mak  issue  must  bo^construed  sudi 

(/)  S  Wiih.  9.  (jr)  5  Mivi.  2W. 
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^^j  Issue  malet  that  is*  a  son  or  sons  surviving.  On  the  other 
%^^>r>^  side  it  was  admitted,  that  if  there  be  a  devise  to  A,  remaln- 
Tidbau,  der  to  all  his  sons  in  tail,  and  if  he  die  without  issue  malot 
Lapton.  then  to  B,  that  these  latter  words  will  not  enlarge  the 
estate  previously  given,  because  as  the  first  part  of  the 
devise  had  comprehended  ail  the  isstie  malff  the  latter  part 
can  have  reference  to  none  other,  and  therefore  shall  be 
construed  to  mean  such  isstie  male ;  for,  the  whole  malei 
issue  being  comprehended,  there  is  no  necessity  to  en- 
large the  meaning  of  the  latter  words.  But  as  in  this 
case  all  the  issue  male  were  not  comprehended  in  the  first 
clause ;  as  the  sons  of  a  deceased  son  would  be  excludei], 
jBLni  as  the  second  clause  clearly  shewed  an  intention  to 
comprehend  aU  the  male  issue^  it  was  necessary,  in  order 
to  effect  this  general  intention,  that  James  should  be  con- 
sidered as  taking  a  fee  tail  by  implication. 

Such  was  the  opinion  of  the  president  and  some  of  the 
other  judges.  But  there  being  some  doubts  with  some  of 
the  other  judges,  they  all  concurred  finally  in  a  decision^ 
on  the  ground  of  the  trust  created  by  the  will. 

In  the  case  before  us,  it  is  true  that  the  devise  to  Han- 
nah is  not  expressly  for  life,  and  no  longer ;  but  there  are 
expressions  in  the  will,  such  as  <<  that  she  may  occupy, 
pos^sess  and  enjoy,''  &c.  which  go  to  shew,  that  he  did  not 
consider  her  as  taking  a  larger  estote ;  but  she  will  take 
a  fee  tail  by  the  clause  now  under  consideration,  unless 
the  words  heirs  of  lier  body  are  to  be  construed  as  mean- 
ing such  persons  as,  at  the  time  of  her  death,  were  issue 
of  her  body,  and  being  so,  were  intended  to  take  in  fee^ 
If  this  was  the  intention  of  the  testator,  then  she  only  took* 
for  life.  If  this  was  not  his  intention  in  this  clause,  what 
was  it  f 

He  did  not  intend,  that  she  should  take  a  fee  simple  ; 
otherwise,  he  would  have  given  it  to  her,  in  the  same  way 
in  which  he  gave  a  fee  to  his  other  children. 

Did  he  intend  to  give  her,  in  explicit  terms^  a  fee  tail  f 
That  can  hardly  be  presumed ;  because  he  most  probably 


Court  of  AffpeaU  of  Tirsma.  199 

knew  that  would  be,  in  fact*  to  give  her  a  fee.  If  he^ 
however,  did  not  know  that  would  be  the  effect*  and  in- 
tended a  fee  tail,  he  would  have  been  satisfied  witli  cre» 
atini^  it  in  the  ordinary  way,  and  would  not  have  super- 
added words,  giving  a  fee  simple  to  the  issue  in  tail,  and 
which,  in  fact,  was  incompatible  with  the  estate  tail,  he  is 
supposed  to  be  creating.  The  very  circumstance,  that 
the  heirs  of  the  body  are  not  to  take  as  issue  in  tail,  but  in 
fee,  repels  the  idea  that  he  intended,  by  this  clause,  to  cre- 
ate an  estate  tail,  in  the  usual  way.  But  we  must  aflix 
some  meaning  to  it ;  and  I  can  see  none  but  that  which  is 
above  stated.  Suppose  he  had  expressly  said,  ^^  not 
<<  knowing  whether  my  daughter  Hannah  may  ever  mar- 
«^  ry,  or  whether  she  will  marry  a  provident  man  or  not^ 
**  I  give  her  such  a  tract  of  land,  to  occupy  and  enjoy 
^*  during  her  life  ;  then  I  give  the  same  to  all  tlie  issue  of 
^  her  body  who  shall  survive  her,  whethrr  children  or 
^«  the  descendants  of  children,  to  them,  their  heirs  and  as- 
^  signs  forever,  share  and  share  alike.'*  The  only  thing 
that  could  be  said  against  the  propriety  and  reasonableness 
of  this  would  be,  that  grandchildren  would  take  per  capita^ 
and  not  per  stirpes  /  but  the  testator  might  well  think,  that 
even  this  would  be  better,  than  that  the  whole  should  be 
cut  out,  by  the  alienation  of  the  mother,  or  that,  never 
having  had  issue,  she  might  devise  it  out  of  his  family. 

Taking  this  clause  as  the  only  one  in  the  will,  and  sup* 
posing  that  there  was  no  other,  in  relation  to  this  subject, 
I  would  feel  much  safer  in  putting  this  construction  on  it, 
than  that  which  would  consider  it  an  estate  tail  in  Han- 
nah. 

But  there  is  another  clause,  which,  I  will  admit,  (if  all 
the  heirs  of  the  body  are  not  provided  for,  in  that  which 
I  have  just  considered,)  must,  as  in  the  case  of  Mot/  and 
Ckumet*  shew  tfn  intention,  which,  because  it  cannot  be 
effected  but  by  construing  the  estate  in  Hannah  to  be  one 
in  tail,  must,  for  that  reason,  so  enlaige  it,  although  the 
eflbct  of  that  must  be  totally  to  defeat  the  will.    This  di- 
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\^     lemmaf  it  seemsy  we  cannot  avoid  in  this  conntnr.    It 

April* 

v^^No^/  however  la  one,  which  will  not  make  the  courts  asMt  in 
TidiMiiy   implying  estates  tail,  but  in  my  opinion,  the  reverse. 
LapUMu       But  the  issue  are  all  provided  for  by  the  first  clause,  ac- 
cording to  my  construction ;  nay  hdUr  provided  fort  as 
they  are  to  take  in  fee.     It  is  not  necessary,  therefore,  to 
enlarge  the  estate  in  Hannah*  which  would  have  the  effect 
of  cutting  down  this  fee  simple  in  the  issue,  if  estates  tail 
were  permitted  here,  in  order  to  provide  for  the  whole  is- 
sue of  the  body.    It  is  true,  grandchildren  may  take  per  ^ 
capita  $  but  the  testator  had  a  right  to  do  this.    The  pro*  '^ 
vision  may  be  a  little  greater  to  them  ;  but  shall  we  say 
that  these  after- words  were  intended  to  destroy  the  fee  in 
the  issue,  and  that  they  should  stand  merely  as  issue  in 
tail ;  and  that  too  in  a  country  ^here  there  is  no  such  es- 
tate known  in  the  law  1 

If  I  am  right  in  my  exposition  of  the  first  clause,  I  can 
only  expound  this  second  as  meaning,  <•  if  at  the  death  of 
<<  my  daughter  Hannah,  there  is  no  such  person  in  being 
<'  as  I  have  above  described,  then  the  estate  is  to  go  to  my 
'<  son,  David  Lupton.'' 

For  what  purpose  shall  we  expound  these  words  as  \.^ 

meaning  any  thing  more  ?  The  two  clauses  ovght  to  stand 
together  if  they  can  do  so,  giving  each  a  reasonable  in- 
terpretation. The  first  clause  either  gave  an  estate  taUf 
or  it  did  not  If  it  did,  then  it  is  not  necessary  to  resort 
to  the  second  in  order  to  give  it  If  it  did  not,  then  is 
there  any  ulterior  provision  or  intention  in  the  second 
clause,  to  effect  ^hicb  it  is  imperiously  necessary  to  give 
it  such  operation  as  to  destroy  the  meaning  of  the  first  i 
I  can  see  none.  On  the  contrary,  to  convert  the  estate 
into  a  tail  is  entirely  to  ddipat  the  intention,  sopposiBg  it 
to  be  either  the  one  or  the  other. 

For  these  reasons,  as  at  present  advised,  I  cannot  con- 
cur in  reversing  the  judgment  If  my  opinion  was  to 
have  the  effect  of  aSrming  it,  I  nnght  take  more  time  to 
satisfy  myself  on  the  subject    Bo^  as  this  is  perhaps  the 
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first  case  in  this  court*  in  which  the  construction  is  placed 
on  the  superadded  Words  of  limitation ;  and*  as  from  the 
change  of  the  course  of  descencs*  and  the  destruction  of 
estates  tail»  by  our  acts,  those  words  may  be  entitled  to 
even  greater  weight  here,  than  in  England,  in  ascertain- 
ing their  intention*  I  prefer  leaving  the  question  open  for 
further  consideration,  should  that  hereafter  be  found  to  be 
necessary. 

In  England,  the  estate  is  enlarged  in  order  to  effect  the 
intention,  and  that  the  fee  may  go  as  near  as  may  be,  ac- 
cording to  that  intention.  Here  we  enlarge  it,  because 
the  after  words  can  receive  no  other  fair  construction ;  and 
as  they  cannot  be  rejected,  we  must  suppose  the  testator 
intended  an  estate,  which  cannot  exist,  according  to  our 
lawst  and  that  the  intention  therefore  must  be  defeated^ 
not  by  the  court,  but  by  the  law.  Where,  however,  we  can 
give  both  clauses  a  reasonable  interpretation,  so  that  both 
can  stand  and  have  effect,  I  think  we  ought  to  do  so. 

Judge  Brooke,  was  of  opinion,  that  the  judgment  of 
the  superior  court  ought  to  be  reversed. 

Judge  Roane  : 

The  construction  in  this  case  depends  upon  two  clauses 
in  the  will  of  Joseph  Lupton,  dated  the  9th  of  March, 
1791.  By  the  first  of  those  clauses,  he  devises  the  pre- 
mises in  question  to  his  daugliter  <*  Hannah  Lupton  and  to 
^  her  and  the  heirs  of  her  body,  and  to  them  and  their 
<<  heirs  and  assigns  forever.^  These  expressions  ^  and 
to  her,**  and  *«fofAem,*' while  they  are  awkward  expres- 
sions, are  mere  pleonasms  in  language.  They  express 
nothing  more  than  the  clause  imported  without  them. 
This  is  evident,  not  only  from  a  mere  reading  of  the  clause 
itself,  but  also  from  observing  that  the  same  form  of  ex- 
pression is  used  in  most  of  the  other  devises  in  the  will, 
and  in  which  an  estate  of  inheritance  in  the  first  taker, 
was  clearly  intended.    The  first  expression, « <md  to  her,*\ 

Voia  I.  26 
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still  only  means  Hannah  Lupton*  and  it  is  to  be  constroed 
as  if  after  the  word  ••  her/'  the  words  *•  the  said  Ban« 
nah  Lupton"  (which  are  under8too<t)  had  been  inserted  ^ 
and  tiie  second  expression  **  and  to  them"  is  also  to  be 
construed  in  like  manner.  It  is  to  be  construed,  as  if  the 
words  ••  the  said  heirs  of  her  body'*  which  are  also  un- 
derstood, bad  been  expressly  repeated,  immediately  fol- 
lowing the  word  « them  :''  and  in  that  case,  the  clause 
would  stand  thus,  **  and  to  ihem  the  said  heirs  of  the  body 
M  of  Hannah  Lupton  and  their  heirs  and  assigns  forever.'' 
This  reading  would  cut  up  by  the  roots,  all  pretension, 
that  under  the  word  <^  them"  is  understood,  a  different 
idea  of  the  character  of  the  parties,  from  that  which  was 
conveyed  by  the  previous  words  ••  heirs  of  her  budy," 
and  that  the  words  last  mentioned,  which  are  clearly 
words  of  limitation,  are  to  be  thereby  converted  into  words, 
of  purchase.  On  no  other  ground  than  this,  can  it  be  con- 
tended that  Hannah  only  took  a  l^e  estate,  and  that  the 
heirs  of  her  body,  (in  exclusion  of  her,)  took,  as  a  new 
stock  and  as  purchasers,  the  inheritance  of  the  estate  in 
question.  It  must  here  be  remarked,  that  the  words  in 
this  case  <<  to  Hannah  Lupton  and  the  hcjrs  of  ber  body," 
are  peculiarly  strong  and  appropriate  to  shew,  that  they 
take  by  way  oC  limitation,  and  that  these  heirs  must  be 
understood  to  take  in  succession;  and  there  is  nothing  in 
the  will  to  shew  a  contrary  intention.  In  the  case  of  Doe 
vs.  Lamxng^(hJ  the  devise  was  precisely  like  the  clause 
before  us,  throwing  out  the  superfluous  words  I  have  above 
remarked  upon,  and  with  the  exception  that  there  were 
some  circumstances  and  expressions  in  that  case,  not  ex- 
isting in  ihiSy  which  caused  the  words  to  be  construed,  in 
that  case,  as  words  of  purchase.  There  is  an  exact  simi- 
litude between  that  case  and  this,  in  the  devise  being  to 
^*  A,  and  the  heirs  of  her  body,  and  to  their  heirs  and  as- 
<^  si^ns  forever."    Although  that  devise  was  adjudged  to 

(A)8fiiirr.ll08. 
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give  an  eiitatt  by  purchase,  and  not  by  limitation,  to  tlie 
heirs  of  the  body  of  A,  it  was  not  so  adjudj^ed  by  reason 
of  the  loit^  or  superfltioun  words  in  the  devise  contained  ; 
nor  even  by  reason  of  tlie  term  *^  assigns,"  which   is 
therein  osed.     Had  there  been  nothing  else  in  that  case 
than  in  this  devise  as  I  have  stated  it^  the  estate  would 
have  been  adjudged  to  be  a  limitation,  and  not  a  purchase. 
Butf  there  were  such  other  and  nlierior  circumstances  ia 
that  case,  and  on  tlie  ground  of  them,  only,  the  decision  of 
the  court  was  founded.    In  the  first  place,  after  the  words 
heirs  of  tier  body  lawfully  begotten^  were  inserted  the  words 
<(  as  well  females  as  mUes,^  and  the  estate  was  to  be  du 
vided  eqtudly  between  tbemi  which  division  seemed  inron* 
sistent  with  the  idea  of  a  iuccemon  of  the  heirs ;  and 
secondly  and  prindpoUy,  as  the  lands  were  Gavelkind 
lands,  and  it  was  the  testator's  clear  intention  to  provide 
for  her  female  heirs,  as  well  as  male,  which  would  not 
take  place,  in  that  tenure,  by  construing  the  clause  to  be  a 
limitation,  the  words  were  construed  to  be  words  of  pur* 
chase,  to  let  In  these  females,  and  effectuate  the  manifest 
intention  of  the  testator.     But  for  these  circumstances, 
and  particularly  the  last,  the  words  would  have  been  con- 
strued to  be  woi*ds  of/tmitotion,  and  not  words  of  put  chase. 
But  in  the  case  before  us,  there  are  no  words  importing 
that  the  heirs  were  not  to  take  in  sucres<sion.  On  the  cun« 
trary,  the  next  clause  clearly  manifests  that  idea  in  tlie 
most  explicit  terms.     Again  ;  there  is  nothing  in  this  will, 
like  the  one  just  mentioned,  whereby,  by  construing  the 
words  in  their  natural  and  ordinary  sense,  the  intention 
of  the  testator  would  be  frustrated.    I  do  not  see  that  that 
effect  could  be  any  how  produced,  by  referring  to  our  act 
of  descents,  if  we  were  at  liberty  to  do  so.     But  wc  have 
not  that  liberty.     We  are  confined  in  our  construction,  in 
this  particular,  both  by  the  terms  of  the  acts  of  17T6  and 
1785,  and  by  the  decisions  of  this  court,  upon  tliem.     All 
these  have  referred  to  the  lex  temporis^  on  this  subject, 
and  have  adopted  it  as  the  rule.    Th^  have  ailoptcd  iho 
law  on  this  subjecti  as  it  stood  in  the  year  1776. 
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km  thererore  clearly  of  opinion,  tbat  if  there  were 
hg  else  in  fliis  will  than  the  first  claose,  Hannak 
"X3(lf>ton  took  an  estate  tail  in  the  premises  in  question. 
Lopton.  Bat  there  t^  another  clause  in  tbat  will,  which  is  still  more 
conclusive  on  the  subject.  By  that  clause  it  is  provided^ 
that*  if  Hannah  Lapton  should  die  «  not  having  any  law* 
fid  heirs  of  her  boiyt*^  then  the  land  aforesaid  should  go  to 
David  Lnpton.  Whatever  may  be  said  of  the  first  clause, 
this  clause  makes  the  testator's  meaning  more  explicit ; 
and  if  necessary,  it  would  be  construed  even  to  alter  the 
first  clause,  In  tiiis  respect.  This  last  clause  clearly  givea 
an  implied  estate  tail,  to  Hannah.  This  construction  is 
made  still  more  clear  by  another  clause  in  favor  of  Han** 
nah,  immediately  succeeding,  in  relation  to  another  tract 
of  land,  couched  in  precisely  the  same  form  of  words, 
with  this  difference  only,  that  the  words  giving  the  m«- 
plied  entail,  as  aforesaid,  are  in  the  same  clause,  with  the 
previous  words.  It  must  at  least  be  allowed  to  a  testator 
to  correct  and  explain  his  meaning  by  the  svhsequent  words 
of  the  same  clause  in  his  will.  To  say  nothing  of  other 
cases  on  this  subject,  those  of  Bill  and  Burrow^fiJ  Tate 
and  TaUeyfCjJ  Eldridge  and  Fisherf(^kJ  Allen  and  Par* 
hantfflj  and  St/dnor  and  Sydnor^fniJ  in  this  court,  equal- 
ly  shew,  that  a  devise,  like  that  before  us,  carries  an  estate 
tail  by  impUcationf  and  comes  within  the  operation  of  the 
act  of  ]  776,  upon  the  subject. 

If  any  support  was  wanting  to  this  construction,  from 
the  finglish  cases,  it  may  readily  be  found.  One  case 
"Which  is  more  than  in  point,  is  found  in  Mnris  vs.  €hrayf(n) 
and  in  Feame.foJ  In  that  case  the  devise  was  to  L 
^^/"^  ^ff'  And  then  to  the  heirs  of  the  body  of  L,  and  their 
*^  heirs,  and  if  she  died  ^without  such  heir  of  her  body,  then 
ff  over :''  and  it  was  held  to  be  an  estate  tail  in  L.    That 


(i)3CaU,S48.  (m)«lM 

y)i6.354  (a/ciu 

(ib)  1  IL  and  M.  559.  (o)  p.  1 
(0  5  Man.  467. 


(i)  3  CaU,  S48.  (m)  8  Man.  263. 

I  Cked mSBurr.  U02. 
.119. 
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case  is  even  stronger  than  the  case  before  us^  against  the    |^ 
idea  of  an  estate  tail,  in  this;  that  the  devise  was  to  L9^,^-v^^^ 
for  life ."  but  even  that  circumstance  did  not  prevent  the   tuuu» 
constraction  aforesaid :    And  the  last  words,  and  tf  ^  Lopioo. 
died  '$Mkaut  such  hdr^  like  the  last  clause  in  the  will  be- 
fore Qs,  clinched  that  construction,  and  manifestly  import- 
ed an  estate  tail  in  L,  Botwithstanding  the  words  for  life 
therein  ased  |  wbichy  however^  are  not  found  in  the  case 
before  us. 

On  the  first  clause  in  this  will,  therefore,  standing  sing* 
ly,  I  should  be  clearly  of  opinion,  that  Hannah  Lupton 
took  an  estate  tail  in  the  laod  in  question  i  but  that  con- 
struction is  put  beyond  all  doubt  by.  the  clause  last  men- 
tioned. The  result  of  which  is  that,  in  my  opinion,  the 
judgment  before  us  must  be  reversed^  and  entered  for  the 
appellant.    Judgment  reversed. 


M6  Omri  rf  JppuUi  of  'nrginia. 

1^'.  '^^U  bridge  against  Free  bridge. 


Where  an  injnnetion  is  refoaed  by  a  ehoneellor  in  •pen  court,  k  it  eompetent 
for  a  jts4ge  of  the  coori  of  appeak^^oul  ^  courts  to  award  k. 

A  judge  of  the  eoart  of  appeals  maj  award  an  injunction  whieh  has  been  re- 
fused hy  a  ehaneellor  in  court,  upon  an  office  copy  of  tlie  reeord  in  the  ohan* 
eery  oourt,  beinff  presented  to  him,  as  well  as  upon  the  original  bit  itself. 

Where  an  mjunetion  has  been  so  awarded  by  a  judge  of  the  eoort  of  appeals^ 
the  ehaneellor  ought  to  restrain  any  disobedienoe  to  that  order,  by  attach- 
ment or  other  proper  p^joeess. 


This  was  an  appeal  from  the  chancery  court  of  Lynch* 
bnrg. 

The  case  was  shortly  this  :  The  legislature,  by  an  act 
passed  on  the  18th  day  of  February*  1812,  authorised  the 
erection  of  a  toll  bridge  over  James  river,  at  Lynchburg^ 
and  incorporated  a  company,  for  that  purpose. 

On  the  £4th  day  of  February,  1818,  another  act  was 
passed,  authorising  certain  trustees,  to  buiM  a  free  bridge 
across  the  same  river,  a  few  hundred  yards  above  the  toll 
bridge ;  but,  providing  m  a  protection  to  the  interest  of  the 
toll  bridge,  that  when  the  free  bridge  should  be  com- 
pleted, the  trustees  should  apply  to  the  court  of  Hustings 
in  Lynchburg,  for  the  appointment  of  commissioners,  to 
ascertain  the  balance  which  would  be  due  to  the  toll 
bridge,  by  deducting  from  the  sum  of  their  advances  with 
interest,  the  amount  of  dividends,  which  they  had  re* 
ceived  ;  that  this  balance  should  be  deposited  in  court  by 
the  trustees  of  the  free  bridge,  for  the  use  of  the  toll 
bridge ;  and  that  until  that  was  done,  no  person  should 
pass  the  free  bridge*  or  transport  any  thing  over  it,  under 
the  penalty  of  double  tolls^  to  be  recovered  by  the  toll 
bridge. 

Under  this  act,  the  free  bridge  was  so  far  erected,  as 
to  be  conveniently  practicable  for  horse  and  foot  passen- 
gera.    In  this  situation,  the  free  bridge  being  in  dail}( 


/*  . 
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gse,  and  by  the  tnratoes  themselves,  and  the  penaUj  of 
double  tolls  being  an  insafflcient  remedy »  the  «ai)pellaiil8 
exhibited  their  bill,  before  the  Lynchburg  chancer}  court, 
against  the  trustees  of  the  free  bridge,  praying  an  injunc- 
tion to  restrain  them  from  using  the  daid  bridge,  or  per- 
mitting it  to  be  used  by  others,  until  the  condition  of  the 
law  should  be  complied  with,  by  paying  to  the  toH  bridge 
the  balance,  which  would  be  due  them  on  the  settlement 
of  their  accounts,  which  they  shewed  would  be  about 
i  13,000. 

The  court  made  a  rule  on  the  trustees  of  the  free 
bridge,  to  shew  cause  why  the  injunction  should  not  be 
granted  ;  and  on  the  return  thereof,  and  the  AMwg  of 
some  affldavitB,  discharged  the  rule,  and  denied  the  in- 
junction* 

On  an  office  copy  of  the  record,  two  Af  the  judges  of 
the  court  of  appeals  awarded  the  injunction. 

The  defendants  answered  separately,  none  of  them  de» 
nying  any  material  allegation  in  the  bill,  except  Mitchell, 
and  he  not  denying  any  of  importance,  wbkh  is  not  suf- 
iciently  established  by  the  evidence. 

At  the  October  term  ISdl,  the  plaintiffb,  upon  i|ffida« 
Tits  that  the  injunction  had  been  violated,  obtained  a  rule 
against  four  of  the  defendants,  Mitchell,  Rucker,  Harri- 
son and  Lee,  to  shew  cause  why  an  attachment  should 
not  be  awarded  against  them. 

Sundry  affidavits  of  witnesses,  upon  the  merits  and  en 
the  rule  for  the  attachment,  were  filed ;  together  with  the 
affidavits  of  the  defendants,  exculpating  themselves  from 
the  charge  of  having  violated  the  injunction.  These  af- 
fidavits are  not  important  to  the  present  report 

On  the  return  of  the  rule  for  the  attachment,  it  was, dis- 
charged by  the  court,  and  the  injunction  dissolved,  as 
having  been  Improvidently  awarded.  The  chancellor 
made  two  objections  to  the  injunction  :  1st,  that  as  it  was 
awarded  in  open  cauri,  it  was  not  competent  for  a  judge 
of  the  court  of  appeals,  aiU  (^  court,  to  award  the  injunc- 
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tion.  £dl7,  that  the  law  did  not  authorise  a  judge  of  the 
court  of  appeals  to  aiward  an  injuncttOD^upon  a  transcripl 
of  the  record  of  the  chancery  courtf  but  only  upon  the 
original  bill  itself,  with  the  certificate  of  the  chwcdlor, 
refusing  the  injunction.  In  sapport  of  these  positions^ 
be  r^rred  to  the  act  of  taaemMyfaJ  on  that  sulyect 

The  plaintiffis  appealed  to  this  court 

&  Johnson  for  the  appellants ;  no  counsel  for  the  appel- 


Jpril  19.  Judge  BBooKEy  delivered  the  opinion  of  the 
court* 

The  court  js  of  opinion,  that  the  injunction  was  regu- 
larly awarded  by  two  of  the  judges  of  this  court ;  and  ia 
further  of  opinion*  that  the  decree  of  the  chancellor,  dis- 
charging the  rule  for  the  attachment  and  dissolving  the 
iigunctiony  is  erroneous.  It  is  therefore  reversed  ;  and 
this  court  proceeding  &c.,  the  injunction  is  re-instated,  and 
the  cause  is  remanded  for  further  proceedings,  in  which 
effectual  measures  are  to  be  taken  to  prevent  the  use  of 
the  firee  bridge,  except  for  the  purpose  of  completing  the 
construction  thereof,  until  the  terms  are  complied  witb^ 
which  are  directed  by  the  act  in  relation  thereto. 

la)  Be?.  (Jode  of  1S19,  toI.  i,  p.  90$,  §  44. 
*  Jodge  BoMe  abient  firom  indiipoittiaii. 
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Johnson  against  Mitchellv  o^t. 


Where  a  legaej  it  left  in  tnwt  at»d  te  trattee  refoiei  lo  Mt,  (be  exeeutor  It 
iMAb«nd  \»pKj  Iht  legMgr  ulil  m  mam  twwtet  b  etnieitt^  by  tiie  C— ft 
of  Chaoeerj^  and  it  not  eheiKeaUe  vith  iatereit,  before  tbe  deeeee. 


This  was  an  appeal  from  the  Richmond  chancery  coarty 
where  Barbara  H.  Johnson*  by  Francis  Johnson^  her  hus- 
band and  next  friendy  brought  a  suit  against  William 
Mitchell,  acting  executor  of  Thomas  Mitchell,  deceased, 
to  recover  a  legacy  which  had  been  left  to  the  said  Barbara, 
by  her  father,  the  said  Thomas  Mitchell.  By  the  will  of 
the  said  Thomas,  two  thousand  pounds  were  bequeathed 
to  Thomas  Johnson,  in  trust  fur  the  use  and  benefit  of  bis 
daughter  Barbara  H.  Johnson,  during  her  coverture  with 
Francis  Johnson,  and  in  case  she  should  die  during  the  life 
of  the  said  Francis,  then  the  legacy  was  to  be  equally  di- 
vided among  all  the  children  of  the  said  Barbara ;  but,  it 
the  said  Francis  should  die,  living  the  said  Barbara, 
then,  and  in  that  case,  she  was  to  have  the  said  legacy 
absolutely.  Thomas  Johnson,  the  trustee,  refused  to  act ; 
whereupon  the  court  of  chancery,  by  consent  of  parties, 
appointed  William  Quarles,  trustee,  to  receive  the  said 
legacy,  upon  his  giving  bond  and  security  in  the  amount 
of  4000t.  conditioned  to  hold  the  said  legacy,  to  be  ap- 
plied as  the  wilt  directed.  Upon  the  execution  of  the 
bond,  approved  by  the  commissbner,  the  chancellor  de^ 
creed,  that,  *^  at  there  was  not  heretofore  any  person  le^ 
«<  gaily  authorised  to  receive  the  legacy  in  question,  in- 
<<terest  thereon  should  not  be  paid  but  from  the  date 
^  hereof,^  and  that  the  defendant  should  pay  the  legacy 
aforesaid,  to  the  said  William  Quarles,  to  be  held  by  him 
in  trust,  for  the  said  Barbara  H.  Johnson,  as  directed  by 
the  said  testator's  will,  with  interest  thereon  from  the  date 
of  the  decree^  until  paid. 

Voi.  1.  ,  sr 
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ckto^        Fi^ni  this  decree  the  plaintiff  appealed. 

fMuiMf  for  the  appellant,  contended,  that  under  the 
Mifc^eii.  circumstances  of  this  case,  interest  should  have  been  al- 
lowed alter  a  year  from  the  qualification  of  the  executor. 
The  general  rule  is  established  by  many  caseSf  particu- 
larly by  JMiffe  vs.  Crew,('aJ  Chranberry  vs.  Oranier- 
tTI^ChJ  and  many  others.(^cJ  Indeed^  there  are  cases  in 
which  interest  runs  from  the  death  of  the  testator.f  d^ 
One  of  these  cases  is,  where  matiUeiMMU  of  a  child  is  the 
object«  Here  the  appellant  was  the  child  of  the  testator. 
The  want  of  a  trustee  is  of  no  consequence^  since  a  court 
of  equity  would  at  all  times  l]ave  supplied  that  want,  and 
it  was  the  duty  of  the  executor  to  have  filed  a  bill  against 
the  first  trusteey  and  bring  the  money  into  court.(^eJ 

W.  Aiy,  junr.  for  the  appellee^  relied  upon  the  case  of 
CoevendMh  vs.  Flemng^ffJ  as  an  express  decision  in  point, 
to  prove  that  where  there  is  no  hand  to  receive  a  legacy^ 
interest  upon  it  ought  not  to  be  charged,  it  not  appearing 
that  the  executor  made  interest  with  the  money* 

^nchdas  replied. 

October  1 9.  Judge  BRooKSt  delivered  the  opinion  of  the 
court,  consisting, of  judges  Brooke,  Coalter  and  Green.* 

It  appearing  that  no  person  was  authorised  to  receive 
the  legacy,  and  it  not  appearing  affirmatively,  that  the 
executor  or  his  testator's  estate,  received  interest  on  the 
fund  out  of  which  the  legacy  was  payaUfl^  under  the  au- 
thority of  the  case  of  Cavendish  vs.  Flemingf  in  this  court, 
the  court  affirms  the  decree. 

(a)  Pk'ee.  in  Chan.  p.  I6l. 
'MWtth.9M. 

S  Maddook,  64>  and  the  caiet  there  oUed. 


i 


tVern.SSl.    «Maddoek,6i. 
te)  S  P.  W.  S6,  MaxweU  vt.  Wii 
(7)  3  Man.  198. 


(e)  S  P.  W.S6,  MaxweU  VII  WittenaU.    SMaddook^Or. 


*  Judge  Green  had  been  appoiBted  by  the  exeootire  to  fiU  Um  ncunef  oeci* 
sioiied  by  the  death  of  judge  Roane. 
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Jett  against  Waiken 


Where  a  motion  is  made  to  quath  an  exeentioD  and  fbrtfaooming  bood,  on  tibe 
aground  that  a  preTiout  exeeatkm  had  iatned,  and  a  ibrtheoming  bond  taken 
for  the  larae  debt,  whieh  execotion  and  bond,  it  was  alledged,  had  been  im- 
properljr  qoaAad,  the  eonrt  will  not  enqnire  into  the  vaKditj  of  the  fint  exe- 
ention  and  bond,  upon  the  nMtkm  to  qnaih  the  aeeond.  The  jadgm«it  of  a 
competent  eenrt,  wQl  be  considered  right,  ontil  regtUarhf  reversed. 


Appeal  from  the  superior  coart  of  law  of  Brunswick 
cooDty.  The  facts  were  these :  Thornton  Jett  became  the 
appearance  bail  of  Robert  Wallace»  in  a  suit  brought  bj 
Robert  M.  Wali^ery  against  the  said  Wallace.  Judgment 
was  obtained  miinst  the  principal  and  bail  5  and  an  eio* 
cntion  issued  against  the  goods  and  chattels  of  the  said 
Wallace  and  Jett  The  foribcoming  bond  recites  in  the 
condition,  that  an  execution  had  issued  against  Wallace 
only.  This  bond  being  forfeited^  notice  was  given  by* the 
plaintiflr»  that  he  would  more  for  judgment ;  but  the  plain- 
tiff  himself  moved  the  court  to  quash  the  bond ;  which  was 
accordingly  done. 

This  bond  being  thus  quashed.  Walker  issued  a  new  ez^ 
ecution  against  the  goods  and  chattels  of  Jettf  appearance 
bail  as  aforesaid  of  WallacCf  which  was  levied  on  two  ne^ 
groes»  and  a  forthcoming  bond  taken.  Jett  gave  notice  to 
Walkery  that  he  should  move  the  couK  to  quash  the  last 
mentioned  execution  and  forthcoming  bond,  the  said  execu- 
tion having  issued  illegally.  Upon  hearing  this  motion,  the 
court  over-ruM  It;  and  Jett  filed  a  bill  of  exceptions,  set- 
ting forih  the  foregoing  facts,  and  appealed  to  this  court. 

fFickham  for  the  aj^lant,  relied  on  the  case  of  Beak 
Ts.  WilMonyCaJ  as  an  express  authority,  to  shew  that  the 
order  quashing  the  first  forthcoming  bond  was  erroneous; 
and  if  so,  the  second  execution  must  have  been  improperly 
issued. 

(a)  4  Miinf.  SOO. 
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^^^       JUigh  contrQf  contended  that  as  Jett  was  no  party  to 
the  judjB^meBt  on  the  first  fbrtkeotofaig  boiid,  he  could  not 
Jett     appeal  from  that  judgment.    It  was  res  inter  alios  acta. 

WiSLdt.  But,  if  he  could  appeal  from  that  Judgment^  he  has  not 
done  so  in  the  present  case.  The  judgment  appealed 
from,  is  the  judgment  on  the  second  forthcoming  bond ; 
and  the  proceedings  on  the  Jhrstf  are  only  brought  to  tbo 
view  of  the  court  ineidentalhiy  by  a  bill  of  exceptions  in  a 
diflTerent  suit.  The  judgments  of  compdeni  courts,  are 
not  to  be  reversed  in  this  indirect  mode.  But,  even  if 
these  principles  are  erroneous,  the  judgment  of  the  supe- 
rior courl  quashing  the  first  bond,  was  perfectly  correct 
The  execution  was  issued  i^gainsl  tlie  goods  of  Wallace 
and  Jett,  but  the  execi^on  mentioned  in  the  condition  of 
the  bond,  is  one  against  the  estate  of  Wsttacs  only.  This 
Tariance  deariy  vitiated  the  bond,  and  laft  the  ifipeUee  at 
liberty  to  take  out  a  new  executioiu 

Wkkham  replied. 

Judge  Bbooke,  delivered  the  opinion  of  the  courts* 
The  supersedeas  in  this  case^  apon  an  inspection  of  the 
record,  is  found  to  extend  only  to  the  judgment  overruUng 
the  appellant^s  motion,  to  quash  the  second  exeeutkm  and 
Ibrthcomng  bond.  The  court,  therefore,  not  deciding 
whether  the  appellant,  even  if  there  was  error  in  the  first 
judgment,  would  be  entitled  to  a  supersedeas,  is  of  opinion 
tiiat  there  is  no  error  in  the  second  judgment,  ami  it  Is 
therefore  afflirnied. 

*  Judge  GalteU  wm  afateot. 

NOTE.— After  the  deeiiiQii  in  this  eiie»  WleUiim  iiMiBilacI  UMft  be  tliovM 
apply  for  a  supenedeas,  to  the  Judsmen^  ^aaahkif  the  firtt  forthooniM  bonds 
MiC  Judge  Brooke  iofonned  hm,  uiat  the  judgM  had  taicen  that  aahject  into 
•OBMderatkm,  and  bad  determined,  if  tuch  a  motioB  ahoald  be  made,  to  refvaa 
k ;  on  the  ground  of  the  farianee^  between  the  execation  and  the  fortheomipg 
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BriMoe  aad  othen  ugaimt  Clarke.         nJ^^. 


A  deed  may  be  frKiidulent,  if  executed  wkh  a  fraodulent  intent,  ahhoagh  found- 
ed upon  a  tahiable  eomiduaUoa. 

Qtkift,  if  a  deed  be  re-aakaowledfed  after  its  esemUoB,  and  tlbe  rNordof 
prolMte  merelj  itatet  in  general  terms,  tbat  it  waa  proted  by  the  oaths  of 
the  ntbwcribing  witnesses,  the  witnesses  to  the  acknowledgment  can  be  re- 
ceived to  profe  thai  it  was  admklad  to  probata  on  «M*«vlie»0B«tndnotOB 
the  endaoae  of  tfae  witneaaet  to  the  ar^fiMif  ASintfion. 


TIhs  was  an  actioti  •f  detinuet  broogbt  in  the  superior 
coart  of  law  for  Pittsytvania  countjt  by  Notify  W.  Bris* 
coe,  Gftorge  Briscoe,  and  WiHlam  Ware»  against  WUIiam 
Ctarice»  for  two  slaves^  named  Stephen  and  Milly.  lasoe 
was  joined  on  the  plea  of  aon  deHmt ;  and  at  the  trial,  the 
defendant  fled  two  Mile  of  exception.  The  first  states^ 
that  the  plaintiift  oflfered  in  eridence  a  deed  from  David 
Bice,  and  Charity»  Iria  wife,  to  tlie  plaintiff,  as  trustees, 
for  the  purposes  therein  mentioned,  dated  the  S7th  day  of 
February,  1813;  by  which  deed,  the  slaves  mentioned  in 
the  declaration,  are,  among  other  things,  conveyed.  This 
deed  waa  re-acknowkedged  on  the  Slat  of  If  ovember,  181S, 
in  tlie  presence  of  three  snlscribing  witnesses.  The  bill 
of  eao^iMons  ftirther  stales,  that  the  plaintiflb  also  oftred 
in  evidenoe,  acertiflcate  of  its  admission  to  record,  stating, 
that,  on  the  20th  day  of  December,  1813,  the  deed  above* 
mentioned,  was  proved  «« by  the  oath  of  one  witness  there- 
^  to  siAscribed  f*  VktkU  M  the  Slst  day  of  Febraary,  1814, 
it  was  proved  <«  by  the  oath  of  one  other  witness  thereto 
^  subscribed;'*  and,  that  on  the  16th  day  of  May,  1814, 
it  was  fvNrther  proved,  «  by  the  oath  of  one  other  witness 
^  subscribed  theretow'*  The  piaintiflrb  faKher  introduced 
the  witnesses  to  the  re-acknowledgment^  to  prove  that  the 
deed  was  admitted  to  record  on  the  oaths  of  the  witnesses 
to  the  re-acknowledgment.  To  the  introduction  of  this 
evidence,  the  defendant  objected,  open  the  ground,  that  it 
appears,  from  the  certificate  aforesaid,  that  it  was  admit- 
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1889.     ted  to  record  upon  the  oaths  of  the  witnesses  thereto  sub- 

x^^NT^^^  scribed^  without  stating  that  the  re-acknowUdgment  was 

^d^    proved,  or  that  It  was  admitted  to  record  upon  the  oaths 

v$.      of  the  witnesses  whose  names  were  subscribed  to  the  said 

'    re-acknowled^ent.    Whereuimn  the  court  decided,  that 

the  said  witnesses  ought  to  be  admitted  to  prove  that  the 

deed  was  recorded  upon  their  testimony,  and  not  upon 

that  of  the  other  witnesses,  whose  names  are  subscribed  to 

the  said  deed. 

The  second  bill  of  exceptions  filed  by  the  defendant, 
states,  that  be  moved  the  court  to  instruct  the  jury  tfiat 
the  trust  deed  before-mentioned,  was  void,  as  to  creifitors 
and  subsequent  purchasers;  it  not  having  been  recorded 
within  eight  months  fWim  the  date  of  the  deed,  although 
recorded  within  eight  months  from  the  time  of  the  re-ac- 
knowledgment. But,  this  motion  was  overruled,  and  the 
instruction  was  not  given ;  and  the  jury  were  instructed 
that  the  recording  within  eight  months  from  the  re-ac- 
knowledgment,  was  a  sufficient  recording,  within  the 
meaning  of  the  act  of  assembly. 

The  jury  rendered  a  verdict  for  the  defendant ;  which, 
upon  motion  of  the  plaintiff,  was  set  aside,  and  a  new  trial 
awarded.  To  this  opinion,  the  defendant  filed  a  bill  of 
exceptions,  setting  forth  all  the  evidence  in  the  cause^ 
which  was,  in  substance,  as  follows :  on  the  part  of  the 
plaintiff,  1.  The  indenture  before-mentioned.  It  was  dated 
on  the  srtb  day  of  February,  181S,  re-acknowledged  on 
the  Slst  day  of  November,  ISIS,  and  recorded  on  the  16th 
day  of  May,  1814.  It  conveyed  the  entire  property  of 
the  grantor,  even  down  to  his  geese.  It  reserved  a  life 
estate  to  the  grantor  and  his  wife,  and  the  creditors  were 
postponed  until  their  deaths.  2.  It  was  admitted,  that 
David  Rice,  the  grantor,  had  been  the  administrator  of  the 
estate  of  John  Briscoe,  deceased,  and  guardian  of  his 
children,  and  one  George  Adams  had  become  his  surety  | 
who,  being  dissatisfied,  moved  the  court  for  counter-secu. 
rity ;  In  consequence  of  which^  William  Ware  became  bis 
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surety.    3.  The  administrfttioii  ftccomts  of  the  said  Uavid  ^Ij^^x^ 
Rice,  shewing  a  consideraMe  balance  due  to  the  eatate  of  ^^^^yr^^ 
his  intestate.    4.  It  was  admitted,  that  the  defendant  was   ^'^■^|°^ 
in  possession  of  the  slayes  in  the  declaration  mentiaoedt      «•. 
being  two  of  the  slaves  conveyed  by  the  deed  of  trust,  and    ^^'^'^ 
which  he  purchased  under  an  execution  which  issued  in 
favor  of  Henry  Perkins^    5.  The  execution  of  the  said 
Perkins,  dated  the  22d  day  of  November,  181S»  and  levi- 
ed on  the  5th  of  December,  of  the  same  year.    6.  It  was 
admitted,  that  George  Briscoe  and  Notley  W.  Briscoe  are 
two  of  the  heirs  and  distributees  of  John  Briscoe,  deceas* 
ed,  and  two  of  the  wards  of  the  said  David  Rice ;  and 
that  the  sale  of  the  slaves,  under  the  execution  aforesaid, 
was  forbid.    On  the  part  of  the  defendant,  1.  A  writ  of 
capias  ad  respondendum  sued  out  by  Henry  Perkins,  dated 
the  22d  day  of  December,  1812,  and  a  copy  of  the  judg* 
ment  thereupon,  dated  the  19th  day  of  November,  1813. 
2.  It  was  admitted,  that  the  said  deed  of  trust  compre* 
bended  all  the  personal  property  of  which  the  said  David 
Rice  was  possessed. 

On  the  second  trial,  the  same  evidence  was  oflTered  by 
the  plaintiffs,  to  prove  that  the  deed  aforesaid  was  record* 
ed  on  the  testimony  of  the  witnesses  to  the  re-acknowLedg^ 
mentf  and  not  on  that  of  the  witnesses  to  the  original  exe^ 
ddion.  (See  the  1st  bill  of  exceptions.)  But  the  court 
decided,  that  the  evidence  was  inadmbsible,  because  it 
would  contradict  the  record.  To  this  opinion  of  the  court, 
the  plaintiffs  excepted. 

The  defendant  moved  the  court  to  instruct  the  jury^ 
that  this  action  could  not  be  maintained  during  the  Ufe  of 
Mrs.  Rice,  the  wife  of  David  Rice,  the  grantor ;  which  in- 
struction was  accordingly  given,  and  the  plaintilb  exc^t^ 
ed  to  the  opinion  of  the  court. 

The  jury  rendered  a  verdict  for  the  defendantj^  and  the 
plaintiffs  appealed  to  this  court.. 


/ 


1^       W.  Jftjf,  jr.  fcr  the  fl|^lfttit«>  r«lted  apun  tbe  follow 
» hig;  poHits :  I.  That  tbe  coaK1>etew  properly  amr4e4  « 


iMMoe  new  trial.  The  evidefiGe  to  impeach  the  deed,  was  wboHy 
V.  ^"  docamendry ;  and  whether  it  was  fraitduletit  or  not,  was 
^^'*'^'  a  questimi  of  law,  whtcfa  the  cooirt  correctly  decided  in  fa- 
vor of  tbe  appellants. 

It  was  executed  upon  a  valiiable  consideration,  and  be- 
fore any  lien  had  attached  in  faror  of  any  creditor. 

A  deed  may  be  iVaudnlent,  notwithstanding  it  i^  sup- 
ported  by  such  a  consideration  \  but,  where  there  is  no 
positive  proof  of  a  fraudulent  intention,  and  it  is  to  be  \Xi* 
ferred  from  drcuvMUviict^  alone,  the  evidence  to  impeach 
It,  must  be  very  strong.  In  Estwidc  vs.  CaUlandffaJ  it 
Was  determined,  that  a  conveyance  of  chattels,  by  which 
an  interest  was  reserved  to  the  bargainor,  was  not  fraudu- 
lent, which  was  a  much  stronger  case  than  the  present. 

II.  Upon  the  new  trial,  the  court  erred  In  both  instruc- 
tions to  the  jury.  , 

1.  The  evidence  of  the  witnesses  to  the  re  acknowledge 
mciit,  ought  to  have  been  received,  to  shew  that  the  deed 
was  recorded  upon  their  testimony.  It  has  been  re|)eat- 
edly  decided,  (and  very  recently,  in  the  case  of  Beverkf 
vs.  Ellis  ^  Mlan^^ChJ  that  the  admission  of  a  deed  to  re- 
cord, is  a  mere  ministerial  act,  and  that  where  the  person 
offering  it  complies  with  the  law,  he  shall  not  be  prejudiced 
by  any  misprision  of  the  clerk.  The  evidence  also,  in  this 
case,  was  perfectly  consistent  with  the  certificate  of  the 
clerk,  which  does  not  state  by  which  set  of  witnesses  the 
deed  was  proved ;  and  an  averment,  which  stands  with 
the  record,  may  be  received.^c)  And,  if  the  evidence  had 
even  contradicted  the  certificate,  it  was  admissible  upon 
the  authority  of  Jadisan  vs.  Ingrahioa^CdJ  which  was  a 
similar  case. 

2.  The  legal  interest  in  the  property  was,  by  the  deed, 
vested  in  the  appellants,  notwithstanding  that  a  right  to 

id 


a)  5  T.  R.  400.  ic\  Trklt  per  ptii.  588. 

[b)  Ante,  p.  lOS.  \d)  4  JoliMoii^i  Bep^  I6i. 


Court  if  JlppeaU  ^  Ftrifiiita.  217 

the  t>rofit8  wts  reserved  to  the  grantor  «nd  his  wife,  dur-  ^yj^**^ 
\a^  their  lives.    The  deed  certainly  gives  them  %miM  in-  \^-sr^^ 
terest ;  and  it  can  only  be  the  Itgol  interest*  because  the  ^^^^J^ 
beneficial  interest  is  in  the  euhd  qiu  trmU.    TNie  doctrine      m. 
of  uses  executed,  is  not  applicable  to  conveyances  of  chat- 
telsfO 

Wickhamf  for  the  appellee,  contended,  1.  That  the 
court  erred  in  granting  a  new  trial.  The  question  was, 
whether  the  deed  was  fraudulent  or  not.  The  statute  oC 
frauds^avoids  all  gifts  or  grants,  fraudulently  made,  with 
intent  to  delay,  hinder  or  defraud  .creditors.(X)  This 
fraudulent  intent,  is  a  matter  of  fact,  to  be  found  by  the 
jury,  in  cases  at  common  law,  and  not  to  be  inferred  by 
the  court.  The  only  exception  to  this  rule  is,  that  of  cases 
fraudulent  per  se^  as  that  of  the  vendor's  retaining  pos- 
session of  the  property  sold.  The  jury,  upon  the  first  trial  * 
of  the  isHue  in  this  case,  necessarily  found  the  conveyance 
to  haVe  been  made  with  fraudulent  intentt  to  delay,  &c* 
the  creditors  of  the  grantor,  by  finding  a  general  verdict 
for  the  defendant;  and,  unless  such  finding  was  clearly 
against  evidence,  it  was  not  competent  to  the  court  to  set 
it  aside.  In  this  case,  there  was  abundant  evidence  of  the 
fraudulent  intent ;  or,  at  least,  the  finding  of  the  jury  to 
that  effect,  cannot  be  said  to  be  manifestly  wrong.  The 
features  of  fraud  are  too  palpable  to  be  mistaken.  The 
deed  was  made  very  shortly  after  the  institution  of  the 
suit  in  which  the  execution  issued,  under  which  the  slaves 
in  question  were  sold  to  the  defendant.  It  was  not  record- 
ed before  the  judgment  was  rendered.  It  was  re-acknow- 
ledged two  days  after  the  judgment  was  rendered.  It 
conveyed  the  entire  property  of  the  grantor,  even  to  his 
geese;  an  article  of  property  which  no  creditor,  merely 
seeking  to  secure  a  debt,  would  have  taken  a  lien  upon, 
to  take  effect  after  the  lives  of  two  persons.    It  reserved 

(e)  Hatlintcm  tw.  Gill,  3 1.  R.690^  n.    Soott,  See.  et.  Lomun^  •M.  Il7i 
(/)  Rev.  Code,  p.  Iff. 
Vol..  I.  28 
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1^^  a  ]\te  estate  in  the  whole  property,  to  the  grantor  and  his 
*  wife ;  and  the  creditors  provided  For  in  the  deed,  and  the 
surety  to  be  indemnified,^  were  in  no  event  to  have  the 
benefit  of  tlie  deed  during  the  lives  of  the  tenants  for  lifei 
a  provision  wholly  unnecessary,  and  indeed,  repugnant 
to  the  professed  object  of  securing  their  creditors  and  in* 
demnifying  the  surety.  This  clause  could  have  been  in- 
serted for  no  other  obj^dCt,  than  to  hinder  and  delay  their 
other  creditors.  All  these  circumstances,  connected  as 
they  are  in  th^  same  transaction,  are  striking  badges  of 
fraud.  A  deed  made  upon  a  valuable  consideration,  but 
with  an  intent  to  defraud  creditors,  is  void  as  to  such  credit- 
tors.  The  consequence  is,  that  the  judgment  on  the  last 
verdict  being  such  as  ought  to  have  been  given  on  the  firsts 
is  right,  and  ought  to  be  affirmed. 

S.  The  trustees  had  no  estate,  legal  or  equitable,  in  the 
property  conveyed,  and  therefore  were  not  competent  to 
maintain  an  action.  By  the  deed,  Rice  and  his  wife  were 
to  have  the  full  and  free  use  of  the  property,  during  their 
lives ;  and  the  trustees  had  no  control  over  it  during  that 
period.  Their  powers  were  entirely  dsrmant  until  the 
expiration  of  the  life  estate.  If  the  subject  had  been  real 
estate^  it  would  have  been  an  use  executed  by  the  statute. 
But  no  statute  was  necessary,  to  execute  an  use  of  per 
swal  estate^  as  the  doctrine  of  uftes  never  did  apply  to  that 
species  of  property.  Tiie  complete  separation  of  the  legal 
estate  from  the  eqmiabkt  in  which  the  former  is  a  mere 
ideal  existence,  without  power  or  interest,  was  an  attri^ 
bate  of  real  e$Me  befors  the  statute  of  uses,  but  never  be- 
longed,  at  an§  Hme^  to  permnal  e$tati. 

S.  The  opinion  of  the  court,  admitting  parol  evidence 
of  the  re^acknowledgment,  was  erroneMia. 

IF.  Aijf,  jun.  replied^ 

JVbvember  27.    Judge  Bbooke  ddivered  the  opinion  of 
the  court. 
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The  coart  is  of  opinion,  that  on  the  matter  stated  in  the  ^J^^ 
third  bill  of  exceptions,  the  superior  court  erred  in  setting  s^^v^w 
aside  the  yerdict,  and  granting  a  new  trial.     Without  no-    Bnaooe 
tieing  any  other  objeetioD»  the  Murt  affims  the  jadgtoeat.  ^  v$.^ 

Cbrke. 
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Ueeember. 


Presait— Judges  Cabbll,  Coaltbk*  Whitb,  Bbook* 
BirBBonQmi  Sm iTHf  AxLBir,  aad  Riohabo  E«  Pabkbb. 


Harvey,  sarriring  partner,  ijc.  against  Alex- 
ander, 2^c. 


Wbar*  a  4&$A  h  midt  k  •oiifMltfition  af  <'«attir>l  love  Md  tiktttimh**  vA 

the  fuitber  cmsidervtioo  of  *'  on«  doUtf,''  parol  proof  may  be  admitted  of 

other  valuable  cormderatione. 
A  mere  naked  tnittee  ii  a  oompeteat  #icneu  in  a  controfertjp  in  wfajeh  a  era* 

dtar  aeakalD  ••(  aiUa  tke  deed,  on  tkie  i^^mnd  of  fiwri. 
A  wile  paitiag  with  her  dover  rig^t  in  real  prapert/,  Cbrme  a  taflkient  eooii- 

deratioD  for  a  tubaequent  deed  conveying  other  property  for  her  benefit. 
AHhooKh  perwrud  properly,  acquired  by  marriage,  cannot  be  conrfdered  a  vo- 

Hakk  aoMideratkn,  to  Mppnrt  a  ibergnat  deed  for  lbs  boMftt  of  the 

wife  I  yat  it  it  a  nmUmout  coniideratino,  and  the  deed  will  be  pippoited  or 

»et  aside,  according  to  oircumstancea. 
A  deed  not  lodged  to  be  recorded  ontH  eight  montba  after  ki  date^  and  not 

prated  by  the  vitnaaeeob  wiMDte  Mthttuay  it  wai  recorded,  to  hate  ben 

aeaUd  and  delirerad  within  aWu  m^otbt  befire  it  was  recorded*  is  rm  good 

41*  a  recorded  deed. 


This  was  an  appeal  from  the  chaaceij  coprt  of  Fredsr* 
loMHurg. 

Samuel  Harvey^  surviving  partner  of  Harvey  and  Ar^ 
misteady  Sled  his  bill  against  WiUiam  Thproton  Alexao- 
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iJe^  der,  and  Lucy  bis  wife,  Jobn  Tiliafcpro,  John  8.  Talin. 

s,^^>rs^  ferro,  son  of  the  said  JohOf  and  James  O.  Taliaferro. . 

Hanrey^&o.  The  bill  States  that  on  the  Sd  of  Aprilf  tSlOf  the  plaintiff 

Alexander,  recovered,  in  Spottsylvania  county  court,  a  judgment 
^*  against  the  defendant  Alexander  fur  S  800,  with  interest 
from  the  £5th  of  April,  1802 :  that  an  execution  was 
taken  out,  but  not  put  into  the  hands  of  any  sheriff,  be- 
cause the  said  Alexander  had,  before  that  time,  taken  the 
oath  of  an  insolvent  debtor ;  and  the  said  judgment  still 
remains  unsatisfied,  except  26S  75  cents,  which  had  been 
paid  :  that  Alexander  took  the  oath  of  insolvency,  before 
the  judgment  was  rendered,  but  long  after  the  money  had 
become  due :  that  the  insolvency  of  the  said  Alexander 
was  pretended  and  fraudulent ;  be  having,  before  that 
time,  voItMitortfy  and  framdulenUy  conveyed  a  considera^ 
ble  portion  of  his  property :  that  the  deed  (hereafter  men- 
tioned,)  to  John  Taliaferro,  is  voluntary  and  frauduUfit  as 
to  creditors,  so  far  as  it  conveys  the  reversion  of  the  pro- 
perty to  John  S.  Taliaferro,  the  son  of  the  said  John  Ta- 
liaferro :  that  the  deed  from  the  said  Alexander  to  John 
Taliaferro,  in  trust  for  his  wife  Lucy  Alexander,  is  also 
voluntary,  fraudulent,  and  void  as  to  the  creditors  of  the 
said  Alexander :  that  the  deed  from  the  said  Alexanderf 
and  Lucy  his  wife,  to  James  G.  Taliaferro,  being  made 
without  consideration,  after  the  said  Alexander  had  taken 
the  oath  of  insolvency,  with  full  notice  to  the  said  James 
G.  Taliaferro,  is  also  fraudulent  and  void :  that  if  the 
deeds  are  not  voluntary  and  fraiidulent  as  to  creditors, 
yet,  the  deed  from  Alexander  to  Taliaferro^  in  trust  for 
bis  wife  Lucy,  is  void  as  to  the  creditors  of  the  said  Alex- 
ander, as  the  same  has  not  been  recorded  in  the  manner 
prescribed  by  law,  and  the  plaintiff  had  no  notice  of  the 
existence  of  the  said  deed  :  The  complainant  therefore 
prays,  that  the  said  deeds,  or  one  or  more  of  them,  may 
be  set  aside,  and  the  property  therein  conveyed,  be  sub- 
jected to  pay  the  claim  of  the  complainant,  with  inter- 
est ;  and  concludes  with  a  prayer  for  general  r^ief* 
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Lucy  Alexander  aniiwered»  that  at  the  time  of  ber  in-  pJJ^JJ^ 
termarria^  with  the  defendant  Alexander,  she  was  enti-  s^^v^sj 
tied,  in  her  own  rif^ht,  to  a  very  valuable  tract  of  land  in  ^i»rwef,Ut. 
the  county  of  Essex,  containing^  about  950  acres,  and  to  Aiaaocter, 
anc^her  in  the  county  of  Westmoreland,  containing  600  ^* 
acres ;  that  she  was  also  entitled  to  sixty  or  eighty  slavea* 
and  to  a  valuable  stock  of  ail  descriptions,  &c. ;  that  some 
time  after  her  marriage  with  the  said  Alexander,  he  pro» 
posed  to  sell,  and  did  sell  the  lands  aforesaid  ;  that  before 
the  respondent  would  consent  to  join  in  the  conveyance  of 
ber  said  lands,  the  said  Alexander  engaged  to  settle  on  her, 
lands  of  equal  value,  and  to  place  them  in  the  same  situa- 
tion as  to  title ;  that  to  carry  this  engagement,  in  part, 
into  eflfect,  the  raid  Alexander  did,  on  the  10th  day  of  Oc- 
tober, 1802,  execute  the  deed  mentioned  in  the  bill  of  that 
date ;  that  by  this  deed,  the  property  therein  specified, 
was  conveyed  to  the  respondent,  and  at  her  request  and 
desire,  the  reversion,  after  the  death  of  the  said  Alexan- 
der, of  the  tract  of  land  called  HayeSf  was  conveyed  by 
the  said  deed  to  John  S.  Taliaferro,  the  nephew  of  the 
respondent,  and  son  of  the  defendant,  John  Taliaferro ; 
who,  thereupon,  as  an  additional  consideration  to  the  said 
Alexander  for  the  conveyance  made  to  John  S.  Taliaferro, 
did  execute  a  deed  to  the  said  Alexander,  for  the  tract  of 
land  called  OoMond,  and  paid  other  considerations  to  the 
•aid  Alexander ;  that  the  deed  bearing  date  the  16th  day 
of  December,  1804,  was  executed  upon  the  following  con- 
siderations: 1.  To  satisfy  a  considerable  excess  in  the 
value  of  the  lands  and  other  property  belonging  to  the  re- 
spondent in  her  own  right,  beyond  the  landi^  &c.  conveyed 
to  her  by  the  deed  of  the  10th  of  October,  1802.  2,  An 
agreement,  on  the  part  of  the  respondent,  to  relinquish 
ber  right  of  dower  in  a  very  valuable  real  estate  held  by 
the  said  Alexander,  in  the  town  of  Alexandria.  S.  A  re- 
lease, on  the  part  of  the  respondent,  of  all  her  claim  on 
the  said  Alexander,  for  her  future  support  and  mainte- 
nance; that  these  various  cooaiderations,  independently  of 
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tkmmhtr  ^^  considfTfttion  paid  by  the  sM  John  Taliaft^rro,  on  ac« 
^^^>r^,^  count  of  the  reversion  of  the  Hayes  land,  were  more  than 
Htrrej^.  an  equivalent  to  the  said  Aiexander»  Tor  all  the  property 
Aieunder,  Conveyed  hy  him  to  the  respondent  and  the  said  John  S. 
*^      Taliaferro,  hy  the  two  deeds  mentioned  in  the  bill ;  tbat» 
as  it  was  notorious  that  the  said  Alexander  was  wealthy^ 
independently  of  the  property  conveyed  by  the  said  two 
deeds,  nothing  can  be  more  erroneous  than  the  suj^^gestion^ 
that  the  said  two  deeds  were  executed  voluntarily  and 
frauduUntty  by  the  said  Alexander ;  that  the  respondent 
has  regularly  received,  up  to  the  present  day,  from  the 
said  John  Taliaferro,  the  annuity  conveyed  to  her  by  the 
deed  of  the  16th  of  December,  1804 :  that  she  sold  and 
conveyed  to  James  O.  Taliaferro  dOOL  of  the  said  annuity 
and  the  other  property  conveyed  to  her  by  the  two  deeds 
^  aforesaid,  and  delivered  the  same  into  his  possession,  long 

before  the  institution  of  this  suit :  that  Alexander  and 
John  Taliaferro  joined  the  respondent  in  the  conveyance 
of  her  right  to  the  said  property  ;  and  accordingly  a  deed 
was  executed  by  them  to  the  said  James  O.  Taliaferro  e 
that  as  to  the  suggestion  that  the  deed  of  December,  1804, 
has  not  been  recorded  according  to  law,  the  respondent 
has  been  informed  that  the  said  deed  was  duly  record- 
ed  within  eight  months  from  the  exeouHan  and  deUvenf 
thereof:  that  she  has  also  been  informed,  that  the  said 
deed  has,  in  a  second  instance,  been  recorded  in  a  manner 
to  render  it  valid :  that  even  if  the  said  deed  has  not  been 
recorded  predsdy  at  the  period  required  by  law,  such 
omission  cannot  destroy  her  claim  to  the  property  thereby 
conveyed  to  hft*,  as  she  is  a  creditor  entitled  to  the  high* 
^est  consideration  of  a  co«rt  of  equity. 

The  answer  of  John  Taliaferro,  confirms  all  the  mate* 
rial  statements  in  the  answer  of  Lucy  Alexaader ;  particu* 
larly  as  to  the  value  of  her  separate  estate,  wbkb  she  bad 
consented  to  sell,  in  consequence  of  an  an^tement  with  th# 
said  Alexander,  that  he  would,  when  thereto  required,  set* 
tie  Other  lands  on  hereof  at kaateqiial  vahM  to  those  which 
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she  had  partfd  with :  thtt  iit  the  date  of  the  deed  of  1 80d,  the  ^JH^^ 
said  Alexander  was  wealthy,  and  not  indebted  beyond  the  s^'^^^w 
current  accounts  usual  to  men  of  his  large  income :  that  Barnj^he. 
the  said  Alexander,  wishing  to  free  himself  from  the  per^ 
plexing  attentions  Incident  to  the  management  of  his  es* 
tate^  to  which  he  found  hims^^lf  unequal,  proposed  to  the 
respondent  that  he  should  take  a  lease  of  all  the  lands  la 
the  county  of  King  George,  together  with  a  portion  of  tho 
slaves,  stocks,  &Cm  at  the  price  of  50(tf*  per  aniniiii,  for 
the  life  of  the  said  Alexander :  that  Lucy  Alexander,  see* 
ing  that  she  had  no  reasonable  prospect  of  children,  de» 
termined  to  convey  to  her  nephew,  John  8«  Taliaforre,  the 
son  of  the  respondent,  all  the  interest  intended  for  her,  in 
the  tract  of  land  called  Aiyet  .*  that  in  consideratiun  of 
this  provlsioo  for  the  respondent's  son,  he  determined  to 
accept  the  lease  of  all  the  said  Alexander's  lands  in  King 
George,  including  the  Hayes  land,  and  to  give  600/.  in«- 
stead  of  500L  per  annum;  which  latter  sum  the  said 
Alexander  had  at  first  proposed  to  lease  the  said  lands  for : 
that  in  addition  to  this,  the  respondent  conveyed  his  man* 
sion  tract  containing  at  least  300  acres  with  a  comforta* 
ble  dwelling  house  kc.  to  the  said  Alexander  Air  bis  owa 
life  and  the  life  of  the  said  Lucy,  and  in  remainder  to 
•uch  issue  as  the  said  Lucy  might  by  possibility  leave; 
which  conveyance  is  dated  the  )Otk  day  of  October,  ISOS; 
that  the  respondent  also  paid  S  5000  to  the  said  Alex- 
ander, by  granting  to  him  an  aci|uittance  in  writing  of  a 
debt  due  from  the  said  Alexander  to  the  respondent :  that 
since  the  1st  day  of  January,  1803,  he  has  paid  the  said 
60M.  per  annum  with  punctuality :  that  the  said  Spring 
BiU  tract  of  land,  leased  by  the  said  Alexander  to  this 
respondent,  never  did  vest  in  the  said  Alexander  in  fee 
simple,  but  was,  in  pnrsoance  of  the  bond  of  the  14th 
day  of  Angnst,  180(s  conveyed  by  James  O.  Taliaferro 
and  wife  to  tlMs  respondent,  in  tmst  for  the  said  Lucy  | 
as  will  appear,  by  their  deed  of  the  Otb  of  April,  1803. 
Upnn  the  wbnie,  the  real  property  convoyed  to  the  said 
Lucy  by  the  several  deeds  spoken  of  above,  was  not 
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Deoei^ier  ^^  ^^  quantity  or  value,  to  her  lands  which  had  been 
\^^>r^^^  sold  by  her  husband  ;  and  the  personal  properly  secured 
Harvey,&o.to  her  by  the  deed  of  the  10th  of  October,  1802,  was  not 
Alexander^  beyond  a  third  part  in  value  of  the  personal  property^ 
which  she  had  held  in  her  own  right :  that  the  deed  of 
the  16th  day  of  December*  18049  was  executed  and  delu 
vered  by  the  said  Alexander  to  the  respondent*  fipt  on  the 
day  of  its  date^  but  on  some  day  in  the  very  last  of  April 
or  early  in  May,  1805  :  that  the  said  deed  was  prepared 
and  dated  at  one  time*  and  executed  and  delivered  at  ano- 
ther.: that  it  was  made  on  the  following  considerations ; 
1.  To  make  satisfaction  for  the  residue  of  the  real  and 
personal  estate  of  the  said  Lucy,  sold  by  the  said  Alex- 
ander*  and  not  provided  for  by  former  arrangements; 
fi.  An  agreement  by  the  said  Lucy  to  relinquish  her  right 
of  dower  in  a  very  valuable  real  estate  then  held  by  the 
said  Alexander  in  and  near  the  town  of  'Alexandria; 
3.  An  agreement  on  the  part  of  the  said  Lucy  to  release 
the  said  Alexander  from  all  claims  on  him  for  her  future 
maintenance:  that  all  these  considerations  have  been 
faithfully  complied  with  on  the  part  of  the  said  Lucy^ 
and  they  would  have  been  fully  recited  in  the  said  deed^ 
but  the  respondent  who  wrote  the  deed,  did  not  consider 
such  a  course  necessary  to  its  legal  validity;  that  the 
said  Alexander,  at  that  time,  was  worth  60  or  80,000  dol- 
lars, clear  of  all  debts :  that  the  arrangement  was  a  bene- 
ficial one  to  the  creditors  themselves^  whether  present  or 
future ;  for,  by  the  consent  of  the  said  Lucy  to  relinquish 
her  right  of  dower,  It  enabled  her  husband  to  convert  into 
money,  60  or  80,000  dollars  worth  of  real  property^ 
which  he  otherwise  could  not  have  sold  on  any  terms : 
that  the  deed  dated  on  the  16th  day  of  December,  1804^ 
was  not  executed  on  that  day,  and  was  recorded  withio 
eight  months  from  the  time  of  the  execution  and  delivery 
thereof  by  the  said  Alexander  to  the  respondent. 

The  answer  of  John  S.  Taliaferro,  refers  to  that  of 
John  Taliaferro,  for  information  on  the  several  points  in 
issue  between  the  parties. 


O.  TflNirflmt),  iayd  hi  hte  aiiMwer,  Aat  be  be-  q*2J^ 
eftme  the  (^ufcliaser  of  fbe  property  mentioned  in  the  bill,  >^^v->^ 
ibr  ft  (Mr  Md  vftimMe  conafdenrtiofi,  and  the  deed  wan  ifarrey^ke. 
Mecoleilfe  hiii^  hf  Ale^iMinder  and  wife,  and  John  TaKa-  Aieutar. 
i»rrb  ^  thM  fh^  MfM  Alexander  ami  Taltaferro,  were  mere      ^' 
WMiMir  ywitw  ^i^tfhoiat  fnhn^st  M  the  premises ;  that  (he 
iftid  diMd  #ifts  eneeoted  h^  pursuance  of  an  agreemenC 
#IIMfr  barf  Mr  some  titttt  been  ftncde  wKh  him  by  the  said 
tificy,  whereby  slle  bad,  for  scvcfaf  valuable  consideiti* 
floiiB,  paid  to  her  by  the  respondent,  engaged  to  convey  to 
Mm  M  her  rtgM  to  the  whole  of  the  real  and  personal  es* 
iitfef  Whtefr  had  been  conveyed  by  the  said  AFexander,  to* 
flie  Mlid  John  Talhifbrro,  for  the  benefit  of  the  said  Lucy ;' 
AaC  Ae  prlnctpal  considerations  for  the  said  deed,  were, 
l8l.  about  elghC  tbonsancf  dbllars  paid  to  the  said  Lucy, 
Atough  the  said  John  TaBaferro ;  and  l2dfy«  an  agree- 
by  the'  respondent  fo  maintain  the  said  Lucy,  at  his 
I  expense,  dtoring  fhe  Hfe  of  tiie  said  Alexander ;  that 
Ae  bM  Alexander  parted  with  no  interest  in  the  premises' 
ky  Ae  said*  Ased,  nor  dbes  the  respondent  claim  any  thing 
ftHMA  him*  hi  virtue  of  the  said  conveyance ;  that  the  re- 
itjf/onidJtiKt  hAOwiHj^  that  the  two  deeds  of  trust  mentioned 
ill'Ae'MV,  #ere'boA  executed  honajUte^  and  upon*  full  and^ 
fllfr  ednaMteratldn,  the  respondent  had  no  hesitation  in' 
pKfiag  A  the  sairf  Lucy,  the  considerations  mentioned' 
ibniFe,  Berfdbs'  dthet^  considerations  which  he  has  paid  to 
%»t  tbtfhe^had  no  notice  of  the  plainHfi^s  claim,  at  the 
fltne  be  bought  the^sahl  property,  which  has  been  now  at 
MmmT  ten'  y^ara  in  his  possession ;  and  therefore  he  con- 
c^lvecr  AM  his  title  cannot  be  shalcen  by  the  claim  of  the 
flaliitiY,  or  of  arty  other  person. 
>    The  fMlowing  document  were  tnadfc  exhibits  in  the 
cMser 

1.  A  dMi  fWitil  Altetander,  tb  John  l^aHafl^rro,  dated* 
the  lOA  day  of  October,  1802,  for  the  benefit  of  Lucy  his' 
^Wp,  by  lAieh  Ae' said'  Alexander  conveys  to  the  said 
tyiaforre,  in  tlrdsl  for  Ms  wifo  Lucy,  tftitfdry  tractb  and' 

Vox.  I.  i^r 
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Dei^i^  parcels  of  land,  together  with  sondry  slaTeSy  upon  condi- 

v^^o^  tion  that  the  said  Taliaferro  shall  pay  to  the  8aid  Alex* 

Harvex»&e.  ander,  i  S9OOO  per  annHiNf  during  his  tUb,  and  i^r  Ma 

AWxiuMier,  death,  the  said  Taliaferro  shall  convey  the  traet  of  land 

^^-      called  Hage$f  to  John  S.  Taliaferro  in  fee  aioiple,  and  aU 

ttie  remainder  of  the  property  to  Locy  Alexander;  and 

in  case  the  said  Lucy  shall  die  before  her  hasbandi  thea 

the  said  Taliaferro  shall  convey  the  sane  to  such  persons^ 

as  would  have  been  entitled  thereto,  if  the  aaid  I^cy  had 

never  been  married*    This  deed  was  aaade  **  for  and  in 

<<  consideration  of  the  natural  love  and  aflection  which  be 

''bears  to  his  wife  Lucy  Alexander,  and  to  his  nephew 

«*  John  Seymour  Taliaferro,  son  of  said  John  TaliaiBrro 

<*  junr.  and  the  further  consideration  of  one  dollar  to  biisi 

«'  in  hand,  paid  by  the  said  John  Taliaferro,  jnnr." 

SL  A  deed  between  the  same  parties,  dated  ^e  16th  day 
of  December,  1804,  by  which  Alexander  conveys  to  Talin* 
fcrro  the  600(.  payable  to  htm  the  said  AitXMder  by  the 
said  Taliaferro,  for  the  anniuil  rent  of  Ms  e^te,  granted 
by  the  deed  last  mentioned,  together  with  the  land  wjiich 
was  Hansford's,  and  certain  slaves  and  other  personal  es- 
tate, in  trust  that  the  said  Taliaferro  shall  nnmudly  pay 
over  to  Lucy  Alexander  during  her  life,  the  anad  600/.  and 
the  annual  profits  of  the  other  estate  conveyed  to  Mm,  to 
her  only  use ;  and  in  case  the  said  Alexander  shwild  snr- 
Vive  his  wife,  then  the  same  to  be  paid  to  him  during  Me 
life ;  and  finally  the  said  property  shall  be  conveyed,  aftur 
the  death  of  the  said  \lexander  and  wife,  to  aucb  prrapna 
as  she  may  by  her  last  will  direct,  and  in  default  tb^reo^  to 
such  persons  as  would  have  been  entitled  thereto,  bad  she 
never  intermarried  witia  the  said  Alexander.  Titis  deed 
is  made  for  and  in  consideration  of  ^*  the  love  and  affioc- 
^  ti(«  which  be  bears  to  his  wife  Lucy  Ale&acider,  and  for 
'« the  (iirther  consideration  •of  five  pannda  to  Jiini  in  hand 
^paid,  &c.*' 

3.  A  deed  from  John  Taliaferro,  junr.  and  Lucy  bis 
wife,  to  the  said  Alexander,  dated  the  lOth  day  of  Uctober, 
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IsaSf  whertibj  ht  conveys  ••  for  diirew  conaideratioMt  and  ^iJl^r. 
^  for  one  doHar  to  bim,  the  said  John,  in  hand  paid^^  all  s^^-^r^ 
that  tract  of  land,  which  the  said  John  had  from  Alezan-  Uarfej,kG. 
der  BanoCsrd,  amountin/^  to  SOO  acres  or  thereahoots,  for  Alexander, 
the  twn  of  tha  nataral  life  of  the  said  Alexander,  and  the  ^' 
life  of  Ma  wife,  remainder  in  fee,  to  the  children  of  the 
said  Lucy  Alexander,  if  she  sboidd  leave  any. 

4.  A  deed  dated  the  9th  day  of  April,  l^S,  between 
James  TiMirfprro  and  wife,  John  Taliaferro,  junr.  and 
Alexander  and  Lacy  his  wife.  This  deed  recites  that 
Alexander  baviiHi;  pnrcbased  of  JaoMs  Taliaferro,  a  tract 
of  land  called  the  8frimg  MUl  tract;  aiid  bavini^  sold 
another  tract  of  land  called  Fox  Ball,  the  property  of 
Lucy  Alexander,  in  which  conveyance  the  said  Lucy  had 
joined,  in  consideration  that  the  said  Alexander  would 
convey  to  the  said  Lacy,  the  said  S^jning  BUI  tract,  as  a 
compensation  fer  the  said  Fox  Ball  tract,  in  which  she  had 
relin^nfshed  lier  titfe  t  In  consideration  of  the  premlsea, 
James  O.  Taliaferro  and  wife,  convey  the  greater  part  of 
the  Bprimg  BU  tract,  to  John  Taliaferro,  jnnr.  In  trnst 
Ibr  the  said  Alexander,  to  receive  the  profits  dorhig  the 
joint  Hves  of  hiomelf  and  his  wife,  and  if  be  shonM  snr- 
vive  her,  bmriny  had  a  child  bom  alive,  then  he  is  to  en- 
joy  the  profits  of  the  said  estate,  daring  his  natural  life ; 
and  aAsrwards  the  said  John  Taliaferro  shall  convey  the 
said  estate,  ta  the  heirs  and  assigns  of  the  said  Lucy,  in 
fee  simple. 

5.  8ondry  conveyances  from  Alexander  to  various  per^ 
sons,  to  which  his  wife  Lucy  had  relinqoished  her  right 
of  deiwer. 

-  Depositiona  were  taken  to  eataMish  the  allegations  in 
the  answers  of  the  defendants ;  and  particularly  the  de« 
position  of  John  Ttftaferro,  jmrir.  the  defendant  in  this 
cause,  taken  by  vivtne  of  -n  special  eoaunission.  This  de- 
position  contains  a  more  full  detail  of  all  the  cireorastan- 
ces  stated  In  the  answer  of  the  said  John  Taliaferro.  In 
this  deposition,  he  states  that  the  said  Alexander,  after 


Js^.^o^  was  worth  %  60,000  or  S  &0,P00^    T«  thw  defoaMon,  tto 

Hanrej^.  plf^ititiiT  %JR^UA  Oil  Die  gPiHUid  pf  MPtf^rpst  in  lilt  witiMif^ 

AU»^er,     Tbe  cbMceUor  disoiisii^d  Ike  bW  of  tbe  ibMHiiltJiiaiitt 

^*     won  a  i^e^riflC;  ftpfn  w^i«h  4«PfMttl>f  ptaMtif  aptmiM 

to  this  comt. 

£KiHi#rd.  %  tl|e  aiipallaiitf  c#99tiMM^  tfcAt  ^ 
of  \f^X  to  Joliii  TfliiiaforiYH  w^^fo  void  apiimt  craditort 
op  two  srpM^da ;  |$t  In  paint  of  lawt  Mid  fdly*  Immm 
f bey  ure  frovadt  Ui  pitf»t  of  faat.  <•  toiFa  iNioft  Otttirilr 
v^ifntory* 

1.  The  deada  %r0  void  luniiurt  praditpi«»  on  l«stf  pmr 
^ept  becai)8|)  t|ka  ai|Q^i4f»rittio«i  aww«Nl  in  both  of 
them,  i^  nothing  dm^o  tliap  the  ^<  Ifife  and  nSw^tiqn  which 
f^  tlfegf4d  Alei^ander  henra  tqhiQ  wtfal^ney  f  aoanwUriF 
tiQ9f  wbiph  ciKinot  ha  aM8taiiq#4  i«»iiist  a  iMaJUeoreditirt 
This  otyection  p^n  on^  h^  ava^ad,  hy  living  aoma  folii* 
0^  poneid^ittion,  qat  e^praaaad  an  tha  fiica  af  the  deadai 
Bvt  8i|ch  BfooT  9»omt  bfotfy  he  adudtt^t  It  mv  ht 
laid  down  08  o  correct  rnlor  that  o  dead  ponwilwg  on  ili 
facet  to  ha  ma^e  fop  natural  (ooa  and  iilRmfioih  eannalho 
averred  and  (irovcd  to  be  far  9k  \9MAt  rawridieelieni  In 
C((irfc3oa  va.  Ki^niP4i)f,f  4|J  and  in  P^coMit  va,  JManihf^kJ 
it  is  ei^prae^  4e^^  thot  o  diQhfMt  fooeidointien  ffom 
that  exprffifed  in  the  deeMt  oonnot  hotji^ovred*  .Thoaaaio 
principle  was  decided  in  Maif^  vs.  Hamm^c^  The 
only  caaes  in  which  o  canai4«r«tiaA  oni^  ho  aveeiodt  that 
is  not  expreaaed  on  the  fi^feof  the^fOdtMO  thoffoin^hiili 
either  na  consideration  ii|  eaqyaoaad;  or  ganefai  aNirdi 
are  used*  soph  a^  m  no4iy  otW  wnirt»^a|iinn  j*  arwhore 
the  new  con«idecnt¥>n  ia  (^laMFOona  adih.lhanaiMMlMOtiett 
exprefliied  by  tbe  dead-  Ther^oeeo  okwdir otta4  eoppoH 
the  two  firat  excaptionai  and  tb|i  last  jftogoppBiod  i»  Iho 
case  of  Bff€$  vn.  i|lan4el^djft  whwe  jMi^o^iAeneo  wm 


la)  8  P.  Wm.  903.  (c)  7  Johoso^'t  BcDi  341. 

(6)  1  Vet.  sew.  ISt.  (^SOriUlSS.      ^ 


reorired  i*d«r  tiM  tenns  ««/m-  the  Utter  eiwinemMnlt  in  j^^^^ 
l^af  D.  U.^  TWf  coMNderatioii  wan  deemed  eomgrwnu  s^^srs^ 
wMi  the  evManoe^  tbftl  the  deed  was  nade  in  coiisidera-  hMmy^ufi^ 
iitm  of  OMrriage,  and  therefore  anch  evidence  was  adoiit-  Aiei«iikr. 
ted.  Bwt  no  fl«ch  Keneral  terma  are  contained  in  the  pre*  '^ 
eent  deeda^  and  therefore  no  new  coiMideration  can  he 
airerred* 

The  nest  ohjeetlon  la»  that  the  deed  of  1804  was  not 
recorded  accofriinK  to  laWf  as  more  than  eight  months  had 
elapsed  between  the  daj  of  its  deiivery*  and  its  being  ad* 
aMed  to  record.    The  only  mode  in  which  this  conclo* 
sion  can  be  evaded,  is  to  contend  tliat  the  deed  waa  in  fact 
ieKrvtfti  on  a  iukufuent  daf ,  to  that  which  it  bears  on  its 
face )  and  for  thiH  |Hirpose»  parol  evidence  most  be  resort^ 
ed  to.    It  cannot  be  denied  that  a  deed  maj  be  dated  on        \ 
one  day,  and  delvoered  on  another.    But,  this  fact  can  only 
be  made  to  appear  by  the  record  itself.    When  no  partica- 
lar  day  of  deHrvery  is  mentioned  in  the  deed,  or  in  the  en- 
try of  its  being  admitted  to  record,  the  date  of  the  deed 
gnist  be  taken  to  be  that  of  its  delivery  i  and  no  averment 
can  be  admitted,  that  it  was  delivered  on  a  afferent  day. 
€Hberwise,the  date  ef  the  deed,  would  be  entirely  nvga* 
imjf  er  cataJaM  to  mislead.     To  admit  parol  evidence 
to  prove  a  d^ermt  day  of  deiivery»  would  be  to  contn^ 
diet  a  leoerd.    The  policy  of  the  law,  was,  to  give  notice 
W  teesfd,  to  the  whale  world  ef  the  saristotoe  of  a  convey- 
Mce,  and  of  Ma  due  eaMulien,  in  respect  to  all  the  steps 
to  he  taken,  to  render  it  valid  against  creditors 
pnrchaoeffa.    But,  if  a  purchaser  or  credi. 
tar  akonM  he  driven  ta  aMdie  inquhriea  in  payt,  aa  to  the 
vaHMly  ef  a  deed,  the  auOn  ebjeet  of  the  law  would  he 
difeals4    The  evidence  m  addooed,  nrast  necessarily  he 
weaker^  tksai  that  afbrdi4  by  the  recordL    Bat,  if  such 
evidinoe  ean  he  received.  It  can  only  proceed  from  the  at^ 
U§tmg  iptfmam.    All  other  evidence  must  neceasurlly  be 
inferior  inforoe  andcAct,  totbiAof  the  subeeribing  wit- 
nesses. 
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j^J^^      fi»  But,  if  parol  evidence  may  be  admitted,  still  the  e?i- 
\^^>r\^  dence  adduced  in  this  case  is  both  incompetent  and  nnwor^ 
Uu-vey^Sce.  thy  oJ  Credit.    The  only  witness  who  proves  that  the  deed 
Alexander,  Was  delivered  on  a  different  day  from  that  on  which  it  fs 
^^      dated,  is  John  Taliaferro.     But  he  is  clearly  interested* 
He  was  bound  to  pay  a  rent  of  600  L  per  annum  to  Alex- 
ander and  his  wife.    As  soon  as  he  had  notice  that  the 
deed  was  charged  with  fraud  (and  be  had  notice  from  the 
'    filing  of  the  bill,)  all  payments  made  by  him  were  made 
in  bis  own  wrong,  and  he  would  be  liable  to  a  decree  to 
that  amount,  in  this  suit.    He  is  therefore  deeply  interest- 
ed in  sustaining  the  deed. 

[The  remarks  of  the  counsel  to  prove  that  the  evidence 
is  unworthy  of  credit,  being  a  mere  comment  upon  testi- 
mony, involving  no  question  of  law,  are  omitted  as  not 
coming  witliin  the  scope  of  this  report] 

Wickliam,  for  the  appellee. 

1.  As  to  the  question  whether  parcl  evidence  can  be 
admitted,  to  prove  a  consideration  not  expressed  on  the 
face  of  the  d^  ?  Whatever  may  be  the  rule  in  a  court 
pf  law,  a  court  of  chancery  will  inquire  into  the  real  con- 
sideration. This  is  proved  by  the  case  of  ^uarles  and 
LacyCeJ  ;  and  8ugdenffJ  supports  the  position.  The 
cases  cited  by  Mr.  Stanard  do  not  sustain  his  doctrine. 
Eppes  vs.  RandolphfgJ  is  in  my  favon  because  theterms 
<<  advancement  in  lifi?*  apply  only  to  a  g^  to  a  child  and 
not  to  a  marriage  portion.  The  proof,  therefore,  of  a  mar- 
riage portion  was  not  comprehended  in  the  consideration 
expressed ;  and  yet  the  court  admitted  such  evidence. 
Moreover,  the  court  lay  no  stress  upon  that  circumstance^ 
but  say  in  general  terms,  as  to  David  Randolph,  that 
^«  being  at  liberty  to  avet  and  prove  the  red  eensideraiti&nf  • 
^  he  has  satisfactorily  proved  the  deeds  to  have  been  in 
<^  consequence  of  a  marriage  between,  &c    Be  is  to  be  con- 

(e)  4  Moo.  851.  (/)  p.  4S6.  (g)  8  CeU,  185. 
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^  sidered  is  a  furduuer  for  a  valnaUe  cotmieraltum/* 
StroQH^  words  could  not  be  used  to  shew  that,  in  equity, , 
a  party  amy  aver  and  prove  the  real  consideration.    The  Hwtej,fct. 
case  ID  7  iohwimfkj  was  a  caae  at  law ;  but  even  there  AWitfider, 
the  court  intioyite  an  opinion,  that  a  court  of  equity  would      *^ 
afford  redress.    The  bill  in  this  case  charges  a  gross  ao 
tmd  fraud.    This  puts  the  rtal  consideration  directly  in 
issue.    The  bill  does  not  charge  a  fraud  upon  Lucy  Alex- 
ander and  John  Taliaferro.    While  this  precludes  the 
appellant  from  proving  fraud  as  to  them,  it  opens  the  ques- 
tion  of  consideration  as  to  tlie  remaining  parties. 

8.  The  deed  of  1804  is  not  void,  because  it  was  not  re« 
corded  within  eight  months  from  its  daie;  but  parol  evl« 
dence  may  be  admitted  to  prove  its  txecutum  on  a  diflfer- 
ent  day.  The  difference  between  our  act  of  assembly 
and  the  statute  of  fjenry  8th,  on  the  subject  of  recording 
deedst  is  remarkable.  The  latter  speaks  of  enrolment 
from  the  iaU;  the  former  speaks  of  recording  within 
eight  months  from  the  time  of  «<  sealing  and  ddiveringP 
This  difference  in  the  two  statutes,  plainly  indicates  the 
will  of  the  legislature,  that  the  datt  of  a  deed  should  not 
be  regarded  as  conclusive  evidence  of  the  time  of  its  exe-^ 
euHofu  Even  in  England,  Lord  Coke^i^  tells  us,  that 
where  there  is  no  date,  the  deed  shall  have  effect  from  its 
execution.  The  act  does  not  require  that,  for  the  jmr- 
pou  of  recordings  the  time  of  delivery  should  appear  upon 
teoordy  but  only  says  that  the  deed  must  be  admitted  t6 
record,*  within  eight  months  from  the  time  of  its  execu* 
Uon ;  leaving  the  parties  at  liberty  to  prove  a  delivery  by 
parol  erridence.  Some  of  the  objects  of  this  deed  do  not 
require  recording  at  all.  So  far  as  it  releases  the  rent  to 
John  Taliaferro,  it  does  not  come  within  the  provisions  of 
the  act.  A  debt  in  money  may  be  i*eleased  without  the 
solemnity  of  recording.  If,  for  example,  a  deed  contains 
among  other  things,  the  release  of  a  bond,  the  release 
will  be  effectual,  although  the  deed  should  never  be  re- 
corded.   If  the  release  had  been  on  a  separate  piece  of 
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pajKT,  U  woaM  Imtc  fliflclNirsed  the  fdMif.  Tb^itiliite 
rrlatenonly  to  legal  riglitA  which  suiMist  after  th«  deed ; 
not  to  debts  which  are  txH^mskid  by  the  releaie. 

Taliaferro  is  not  aa  tncunpetent  witness^  lie  eoM 
never  be  rendered  liable  to  the  af^iellanls  for  the  reaCi 
which  accrued  after  the  filing  of  the  bilit  and  which  he 
bad  dutj  paid  under  his  ceaFtract*  h  hW  laereiy  tmgget/^ 
img  Jrofod  could  not  be  a  softcient  nolice  to  Maiy  to  jn» 
tiiy  his  withhoMing  the  rents  from  the  persoa  eaiitledf  in 
them,  by  a  solemn  deed;.  It  was  not  hio  Aify  to  Aeide 
on  the  coaflkting  evidence  and  to  weigh  the  points  of 
law,  on  which  the  question  of  fraad  depemM.  If  the 
appellant  had  wished  tx>  preveol  John  TaHafrmv  from 
paying  over  the  rents,  be  might  have  applied  to  the 
chaaceHor  for  an  injunction  to  restrain  brim.  In  that 
case  there  wouM  at  least  he  a  jadieiai  An^isionv  that  the 
attegation  of  fraud  was  supported  by  frmmj^de  evidence; 
and  he  would  be  saved  from  the  embarrassiiq;  necessity 
of  deciding  for  hmsel^  on  a  complicated  question*  of  law 
and  fact.  The  charge  of  fraud  might  be  onfonnded  and 
frivolous.  WouM  it  be  said  that,  in  sneh*  a  case*  Taiiay 
ferro  could  justly  keep  back  the  raafi  fronr  those  who' 
were  entitled  to  thenr  by  deed  ^  Aiidf  if  hie  duty  in'  this 
respect  is  to  depend  upon  the  sirmigik  or weailnesrof  the 
evidence,  is  it  just  to  nmke  hinr  the  jnrige^  at  hie  own 
risque^  of  questions  only  suited  to  a  judicial*  trihuvla^^ 
On  the  other  hand,  how  easy  woaU  it  have  been  for  the 
plainttir  to  have  added- to  his  bilU  a  prayer  for  an  injunc- 
tion ?  As  he  has  not  done  this^  he  baa  no  right  ttrclaM  a 
benefit  from  his  omission^ 

Stanard,  replied. 

Becember  6/ft^^Jadgo  Camvll  dalirered'Ae  opinion 
of  the  court 

The  appellant,  a  judgment  credttor  of  Willinm  T. 
Alexander^  for  a  debt  contracted  in  Aprily  1808,  prefer- 
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red  his  billy  seeking  to  set  aside,  as  voluntary  w^AJraudu^  ivi^Lr 
itnJtn  two  deeds  executed  by  the  said  William  T.  Alexan-  s.^-\ow 
der ;  one  of  them  bearing  date  the  10th  day  of  October,  Hi«Tey,ic«. 
1802,  the  other  bearing  date  the  16th  of  December,  1804.  Aksmder, 
He  farther  contends  that  if  the  deeds  be  not  yraiidii^^       ^\ 
the  last  of  them  is  void  as  to  creditors,  not  having  been 
recorded  within  the  time  required  by  law.    The  appellees 
deny  the  fraud,  and  aver  that  both  deeds  were  executed 
for  valuable  and  meritorious  consideration  :     And  as  to 
the  deed  of  1804,  they  aver  that  although  It  was  not  re-* 
corded  within  eight  months  from  its  date,  it  was  recorded 
within  eight  months  from  the  sealing  and  delivery  thereof. 
Tlie  chancellor  dismissed  the  bill  of  the  appellant,  who 
appealed  to  this  court. 

The  deeds  will  be  separately  examined. 

First.  As  to  the  deed  of  1 0th  October,  1802.  The  con- 
siderations expressed  in  the  deed  are  <<  natural  love  and 
aSbction,^  and  **  one  dollar.'' 

The  counsel  for  the  appellant,  considering  this  deed  as 
voluntary  on  the  face  of  it,  contended  that  proof  of  valu- 
able consideration  was  inadmissible,  as  being  inconsistent 
"With  the  deed.  But  the  court  is  of  opinion,  that  the  ques- 
tion whether  evidence  inconsistent  with  the  deed  can  be 
admitted,  does  not  arise  in  this  cause.  This  is  not  the 
case  of  a  deed  purporting  to  be  for  good  consideration 
only.  It  is,  in  express  terms,  for  valuable  as  well  as  for 
good  consideration.  It  is  true  that  the  valuable  conside- 
ration expressed,  is  only  one  dollar:  But,  one  dollar^ 
viewed  as  a  consideration,  is  as  much  a  valuable  conside* 
ration,  as  a  million  of  dollars.  The  real  question  is, 
whether  a  deed,  purporting  to  be  for  <<  love  and  affection,'' 
and  for  <<  one  dollar,"  and  assailed  as  being  fraudulent  as 
to  creditors,  can  be  supported  by  evidence  shewing  that  in 
addition  to  the  one  dollar  expressed,  full  value  was  re- 
ceived by  the  grantor.  This  question  may  be  simplified 
by  supposing  the  deed  to  have  been  between  the  same  par- 
ties, and  for  the  same  purposes ;  and  that  the  only  consi^ 

Vol,  I.  so 
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if^^  deration  expressed  in  the  deed  was  the  sum  of  one  doRar 
s,^r>r^  pai<l  by  the  grantee.  It  could  hardly  be  doubted,  that  the 
Uaarrty,sce.  evidence  would  be  admissible  in  that  case.  Indeed,  the 
Aiexuider,  principle  of  the  objection  made  by  the  counsel  for  the  ap- 
^'  pellantf  that  the  evidence  would  be  inconsistent  with  the 
deed,  does  not  apply  to  such  a  case.  It  is  believed  to  have 
been  the  practice,  at  an  early  period,  both  in  England  and 
in  this  country,  for  deeds  not  to  express  the  actual  sum^ 
but  a  nominal  one  only ;  and  yet  the  court  has  not  seen 
a  single  case  in  which  it  has  been  held  incompetent  to  th'e 
party  claiming^  under  the  deed,  to  aver  and  prove  the  sum 
really  given.  The  King  vs.  Tlie  Jnliobitants  of  Scamfnon-^ 
den^CJ  J  is  an  authority  in  point,  shewing  that  such 
evidence  is  admissible.  In  that  case,  the  consideration 
expressed  was  28f.  i  whereas  the  sum  really  given  was  SOL, 
which  it  became  necessary  to  prove.  Lord  Kenyon  said 
it  was  clear  that  the  party  might  prove  other  considera* 
tions  than  those  expressed  in  the  deed.  The  case  of  Eppe^ 
vs.  RandolplhCkJ  and  ^uarles  vs.  Lacjf,  (IJ  have  a  strong 
bearing  on  this  point.  In  the  latter  case,  there  was  no  con* 
sideration  expressed  as  moving  from  the  wife,  and  only  the 
consideration  of  one  dollar  from  the  trustee.  (See  the  origi- 
nal record.)  There  can  be  no  reason  for  not  extending 
the  same  rule  to  a  deed  which,  in  addition  to  a  valuable^ 
states  also  a  good,  consideration.  On  a  view  of  the 
authorities,  this  court  is  clearly  of  opinion  that  such  evi- 
dence is  admissible ;  and  more  especially  where,  as  in  the 
present  case,  the  persons  beneficially  interested  in  the 
conveyance,  are  a  feme  arvertf  and  an  infant,  to  whom*,  in 
consequence  of  the  incapacities  under  which  they  labour, 
greater  indulgence  is  extended  for  any  defects  in  points  of 
form.  And,  in  estimating  the  amount  of  the  considera* 
tion,  we  are  to  take  into  the  estimate  every  valuable  con« 
sideration  received  by  the  grantor.  It  is  not  necessary 
that  they  should  move  from  the  person  claiming  under  the 
deed.    From  whatever  source  proceeding,  they  operate  as 

0')»TcmRcporlis4r4.       (*) 8  dUl,  l«5.       (/)4Man.S5I. 
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legal  considerations  for  the  conyeyance^  and  enure  to  his     '^ 
benefit.    On  this  principle  we  are  to  estimate  the  consi-  v^-v^^^^ 
derations  moving  from  John  Taliaferro,  jun.  the  trustee.  Bumj^t^ 
But  it  is  objected,  that  the  said  John  Taliaferro,  a  wit-  Alexander, 
ness  relied  on  by  the  appellees,  for  the  purpose  of  estab-     ^^' 
lisUng  the  consideratioUf  is  Incompetent  on  the  score  of 
interest.    If  this  objection  be  intended  to  apply  to  him  as 
a  necessary  party  to  the  cause,  in  bis  character  of  trus- 
tee, it  is  clearly  unsustainable.    There  can  be  no  question 
that  a  naked  trustee  is  a  competent  witness.    It  may  also 
be  remarked,  as  a  general  principle,  that  courts,  at  pre- 
sent, receive  objections  to  witnesses  with  great  caution  as 
they  relate  to  their  competency;  and  that  they  incline  to 
refer  them  to  their  credibility.    It  is  alledged,  however, 
that  the  objections  in  this  case  are  too  strong  to  be  over- 
come; for,  that  be  has  a  direct  interest  in  the  cause,  be- 
cause of  the  rent  of  600L  per  annum,  which,  by  the  deed 
aforesaid,  he  became  bound  to  pay ;  that  the  bill  gave  him 
notice  that  the  deed  was  charged  with  fraud ;  that  all  pay- 
meats  made  by  himt  since  the  bill,  were  made  in  his  own 
wrong,  and  that  he  Is  liable  to  a  decree  therefor  in  this 
suit :     That  the  rent,  in  case  the  deed  shall  be  set  aside, 
ought  to  bo  subjected  to  the  claims  of  creditors,  the  court 
does  not  deem  necessary  to  affirm  or  deny.    But,  if  Tali- 
aferro shall  have  actually  paid  the  rents,  either  to  Alex- 
ander or  to  his  assignees,  the  court  is  of  opinion,  that  the 
said  Taliaferro  ought  not,  under  the  circumstances  of  this 
case,  to  be  made  liable  therefor.    The  iraititutioti  of  the 
suit,  or  the  filing  the  bill  impeaching  the  deed  of  fraud, 
but  containing  no  prayer  that  he  should  not  pay  the  rent 
over,  was  not  of  itself  sufficient  to  justity  him  in  with- 
holding the  rent  from  those  to  whom  he  had  contracted  to 
pay  it    All  the  parties  interested  in  the  rent  were  before 
the  court  I  and  if  the  appellant  wished  to  injoin  the  rent 
in  the  hands  of  Taliaferro,  the  court  of  chancery  was  al- 
ways open  to  him  to  apply  for  an  order  to  that  effect.    For 
aught  that  appears  to  this  court,  the  appellant  might  have 
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Beee'ber  P^'^^'^  that  the  rentshould  be  in  other  hands  than  those 

K^--r^  of  John  Taliaferro.    His  failure  to  obtain  from  the  cbao- 

HuTey,&e.  cellor,  such  an  order  as  has  been  mentioned,  especiallf 

Alexander,  when  his  bill  was  silent  on  the  subject,  left  John  Talia- 

*®'      ferro  at  liberty  to  pay  the  rent  to  those  who,  under  the 

deed,  were  entitled  to  receive  it.    And  this  remark  applies 

with  equal  force  to  that  portion  of  the  rent  to  which  James 

G.  Taliaferro  became  entitled,  and  which  he  released  In 

consequence  of  a  surrender  to  him  of  a  portion  of  the 

property  on  which  the  rent  was  reserved.  It  is  not  charged 

in  this  billy  nor  established  by  proof,  that  there  was  any 

fraud  practised  by  Taliaferro  in  obtaining  the  lease,  nor 

that  the  rent  was  inadequate.    The  reverse,  as  to  the  rent, 

is  positively  proved.    In  fine,  the  court  does  not  perceive 

thp  weight  of  any  of  the  objections  to  the  competency  of 

this  witness. 

John  Taliaferro,  being  thus  decided  to  be  a  competent 
witness,  is  he  credible  f  This  is  a  question  which  the  court 
is  not  disposed  to  argue.  We  doubt  not  that  the  counsel 
for  the  appellant,  in  the  freedom  and  severity  of  his  re- 
marks on  this  topic,  was  urged  by  a  sense  of  duty  to  bis 
client,  and  actuated  by  a  strong  conviction  that  he  was 
supported  by  the  record.  The  view,  however,  which  we 
have  taken  of  the  circumstances  touching  this  point,  is 
very  different  from  that  which  presented  itself  to  the  ap- 
pellant's counsel.  We  have  examined  the  record  patiently 
and  minutely,  and  we  have  not  seen  that  John  Taliaferro 
has  done  any  thing  that  considering  the  relation  in  which 
be  stood  to  the  parties,  he  ought  not  to  have  done.  We  per- 
ceive  nothing  that  is  calculated  to  cast  a  sliade  on  bis  cba* 
racter;  nothing  to  Impeach  his  conduct  as  a  man,  or  his 
credit  as  a  witness. 

The  court  is  of  opinion,  that  the  testimony  in  the  cause 
shows  that  Alexander  received  valuable  consideration, 
full  and  adequate,  for  all  the  property  conveyed  by  the  deed 
of  the  10th  of  October,  I80d  ;  and  that  that  deed,  there- 
foroy  stands  discharged  from  every  imputation  of  fraud* 
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Secondly.  As  to  the  deed  bearing  date  the  16th  De-  ^J^^j^ 
cember,  1804.  The  contiderations  expressed  are  **  natu-  v^^v^ 
ral  love  and  affection/'  and  *•  five  pounds/'  What  has  Harvey  ^c. 
been  said^  therefore,  with  respect  to  the  deed  of  ISO^,  as  Alexander, 
to  the  propriety  of  admitting  proof  of  farther  consideration  ^^* 
than  that  expressed,  applies  with  equal  force  to  the  deed  of 
1804.  The  considerations  proved,  are  the  release  of  Mrs. 
Alexander's  right  to  aH  future  support  from  her  husband; 
the  relinquishment  of  her  right  of  dower  in  all  her  hus- 
band's real  estate ;  and  the  excess  of  the  value  of  the  pro- 
perty, which  Mrs.  Alexander  onqs  held,  but  which  was 
sold  by  Alexander,  over  the  value  of  the  property  prf  vi- 
ously  settled  on  her ;  a  portion  of  this  property,  however, 
being  personal,  had,  by  the  marriage  become  Alexander's, 
subject  to  bis  disposal  and  liable  to  his  debts ;  it  ought, 
therefore,  to  be  excluded  in  estimating  the  amount  of  the 
valuable  consideration  of  the  deed  of  1804.  And  even 
when  excluded,  the  court  is  by  no  means  certain  that  the 
▼aluaible  consideration  was  not  full  and  adequate.  Admit, 
however,  that  they  were  not  full  and  adequate,  it  will  not 
necessarUy  follow  that  the  deed  was  mala  Jtie^  and  fraud- 
ulent as  to  creditors:  although  the  personal  property 
brought  by  Mrs.  Alexander  to  her  hosband  and  sold  by 
him,  can  fqrm  no  part  of  the  valuable  consideration  of  a 
deed  settliiig  other  property  on  her,  yet  it  may  and  ought 
to  be  taken  into  view  as  a  meritorious  consideration  of 
such  deed ;,  and  the  deed  will  be  supported  or  set  aside 
according  to  circumstances.  What  are  the  circumstances 
of  this  case  ?  It  appears  that  Alexander  at  the  time  of 
his  marriage,  was  possessed  of  a  magnificent  estate.  His 
wife  brought  him  another,  not  much  inferior.  It  appears 
that  he  was  extravagant  and  prodigal  in  the  extreme. 
To  supply  the  demands  of  this  prodigality,  a  sale  of  pro- 
perty became  necessary.  The  personal  property  acquired 
by  his  marriage,  lie  had  a  right  to  sell ;  and  he  did  sell 
much  of  it.  He  prevailed  on  her,  moreover,  to  consent 
to  his  selling  the  whole  of  her  real  estate,  and  she  con-^ 
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I83S.     vejred  it  accordingly  ;  stipulatingf  however,  that  be  should 
s,^-^^^  settle  other  lands  upon  her  of  equal  value.    He  promised 
u«nre7»&o.  Qioreover  to  make  a  similar  settlement  of  other  property^ 
Alexander,  equal  in  valuo  to  the  personal  property  which  he  had  got 
^^      by  her  and  which  he  had  sold.    These  promises  were 
partly  performed  by  the  deed  of  I8O29  heretofore  exa- 
mined. In  the  latter  part  of  the  year  1804,  he  had  become 
so  Intemperate  In  his  habits,  that  his  wife  could  no  longer 
live  with  him  j  and  she  resolved  on  a  final  separation  from 
him.    This  resolution  received  the  concurrence  of  Alex- 
ander himself.  In  contemplation  of  this  event,  Mrs.  Alex- 
ander agreed,  as  before  stated,  to  relinquish  aH  claim  on 
him  for  future  support,  and  to  relinquish  her  chum  of 
dower  in  his  real  estate ;  in  consideration  whereof,  and 
of  former  promises  made  by  him  in  relation  to  her  person- 
al property  sold  by  him  as  aforesaid,  Alexander  agreed 
to  convey,  and  did  convey  for  her  benefit,  the  property 
embraced  by  the  deed  of  1804 ;  which  property  in  addi- 
,         tion  to  that  conveyed  by  the  deed  of  1802,  is  proved  to  be 
of  less  value  than  the  property,  real  and  personal,  which 
had  been  held  by  Mrs.  Alexander  in  her  own  right,  and 
which  had  been  sold  by  her  husband.  There  is  no  proof  in 
the  cause  that  at  that  time,  or  even  as  late  as  the  last  of 
April,  or  first  of  May,  1805,  Alexander  wiu  much  in- 
volved in  debt.   It  is  not  pretended  that  at  that  time,  he 
was  otherwise  than  solvent.    There  is  on  the  contrary 
positive  proof  that  at  that  time,  viz :  in  April  or  May, 
1605,  he  was  not  materially  indebted ;  and  that  exclusive 
of  the  prc^rty  conveyed  by  the  said  deed,  and  exclusive  of 
as  much  more  as  would  be  sufficient  to  pay  all  his  debts,  he 
was  worth  a  large  estate.    It  is  also  proved  by  John  S* 
"Wdford,  that  after  the  first  of  May,  1805,  ho  made  a  deed 
of  gift  to  McFarlane  and  wife  of  ground  rent  in  the  town 
of  Alexandria,  amounting  to  about  15QU  for  ever.  The  said 
John  S.  Welford,  who  had  long  acted  as  the  general  agent 
of  Alexander,  and  who  declares  himself  well  acquainted, 
in  consequMice  of  that  agencyi  with  his  situation,  express- 
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Iff  proTes  bim  to  have  been  solrent  as  late  as  the  month  ^J^^ 
or  February,  1806,  when  his  agency  terminated ;  and  s^^-^^^ 
moreovef  declares  bis  belieft  that  if  the  daim  of  the  zp^Btrvtj^df, 
pellant  had  been  presented  to  him  at  any  time  during  his  Aieuod^ 
agency,  (which  agency  was  general  and  notorious  in 
Fredericksburg  and  in  Alexandria  and  their  vicinities,) 
satisfactory  arrangements  would  have  been  made  for  its 
discbarge.    It  is  proved  alsot  that  Mrs.  Alexander  did  not 
permit  Alexander  to  incur  any  farther  expense  for  her 
support,  and  that  she  relinquished,  whenever  required,  her 
elaim  of  dower  to  his  real  estate.  Under  all  these  circum- 
stances, this  court  is  not  satisfied,  as  at  present  advised^ 
that  the  said  deed  ought  to  be  stt  aside  as  fraudulent^ 
even  as  to  a  prior  creditor  of  the  said  Alexander ;  and 
even,  although  a  part  of  the  consideHition  of  that  deed 
may  not  have  been  valuable,  but  meritorious  only.    But 
on  this  point  the  court  gives  no  opinion. 

But  it  is  alledged,  that  the  said  deed  has  not  been  re- 
corded within  the  time  required  by  law,  and  thi^t  tliere- 
fore,  although  not  JraudMlaU^  it  is  void  as  to  creditors. 
The  deed  is  an  exhibit  in  the  cause.  It  bears  date  the  16th 
December,  1804,  and  it  appears  by  the  certificate  of  the 
cle  A  that  it  was  not  proved  till  the  5th  day  of  September, 
1805.  It  does  not  appear,  that  the  witnesses  proved  this 
deed  (rtherwise  than  in  the  usual  form ;  it  does  not  ap- 
pear, that  they  proved  it  otherwise,  than  as  a  deed  sealed 
and  delivered  on  the  day  on  which  it  bears  date.  Look* 
ing  no  farther  than  to  the  certificate  of  the  clerk,  we 
should  be  bound  to  say  that  it  was  not  proved  and  record- 
ed within  the  time  required  by  law.  But  it  is  averred  by 
the  appellees,  that  the  deed,  although  dated  on  the  16tb 
day  of  December,  1804,  was  not,  in  fact,  sealed  and  de- 
livered till  April  or  May,  1805 ;  and  they  have  taken  de- 
positions to  prove  the  fact.  It  is  contended,  however,  for 
the  appellant,  that  whatever  may  have  been  the  time  of 
the  sealing  and  delivery,  yet  if  the  deed  bears  date  more 
than  eight  months  before  the  time  of  proving  it,  and  the 
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i8««.     record  does  not  shew  that  the  witnesses  proving  the  deed, 

'^^     December.  ■  '^  ' 

« '  '^    v^^'v^^^  proved  that  it  was  sealed  and  delivered   within  eight 

y0»^    Hanrey,&c.  months  heforo  the  time  when  it  is  fully  proved  and  lodged 

Alexander,  to  be  recorded,  it  has  no  validity  as  a  recorded  deedf  against 

^^      a  creditor.    This  is  a  question  of  great  importance*  and 

f  the  court  has  found  it  one  of  some  difficulty.    Its  solution 

depends  on  the  sound  construction  of  an  act  of  Assembly 
prescribing  a  general  regulation,  juris  posUivU  merely. 
In  such  cases,  the  court  has  nothing  to  do  with  the  hard- 
ship of  the  case,  nor  even  with  tlie  principles  of  abstract 
justice.  It  is  a  great  hardship,  to  the  individual,  that  a 
fair  purchaser  of  lands,  for  valuable  consideration,  shall 

^'  lose  the  benefit  of  his  purchase,  because  of  unavoidable 

accidents  preventing  the  attendance  of  his  witnesses  to 
prove  his  deed  within  the  required  time*  Yet  the  case  has 
frequently  happened ;  and  should  the  party  complain  of 
hardship,  he  would  receive  for  answer,  ita  lex  scripta  est 
The  object  of  the  legislature  was  to  prescribe  a  general 
regulation,  and  to  establish  a  criterion  by  which  we  may 
know,  with  greater  certainty,  who  are  the  real  owners  of 
lands  and  tenements.  For  that  purpose,  the  act  of  As- 
sembly under  which  this  deed  was  recorded,  directs,  that 
all  conveyances  of  such  property  shall  be  by  writfng, 
sealed  and  delivered ;  and  declares,  that  such  conveyance 
shall  not  be  good  against  a  subsequent  purchaser  without 
notice,  nor  against  any  creditor,  unless  acknowledged  or 
proved  according  to  law,  and  recorded  within  eight  months 
from  the  sealing  and  delivery  thereof.  And  as  to  all  deeds 
of  trust  and  mortgages  whatsoever,  they  arc  declared  to 
be  void  as  to  all  creditors,  and  subsequent  purchasers,  un- 
less they  shall  be  acknowledged  or  proved,  and  recorded 
as  aforesaid.  A  deed,  it  is  admitted,  takes  effect  from  its 
delivery,  and  not  from  its  date.  The  policy  of  the  law, 
therefore,  (the  giving  information  as  to  the  situation  of  the 
title  to  lands,)  would  seem  to  require,  that  the  time  of  de- 
livery shall  appear  on  the  record.  For,  how,  otherwise^ 
can  creditors^  or  others,  know  who  are  the  real  owners  of 
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land.  If  a  deed  has  a  date,  the  law  intends  it  to  have  ^JJ^^ 
been  delivered  at  the  iaie.CmJ  When,  therefore^  a  deed  \^->r\S 
having  a  date,  is  proved  by  witnesses  who  say  nothing  Uanrej»&o. 
as  to  the  time  of  delivery,  and  is  thereupon  recorded,  it  Aiexwder* 
stands  recorded  as  a  deed  proved  to  have  been  delivered  ^^' 
at  its  date;  and  if  that  date  be  more  than  eight  months  be- 
fore it  is  lodged  to  be  recorded^  the  deed,  although  spread 
^  upon  the  record,  is  shewn  by  the  record  itself  not  to  have 
been  recorded  according  to  law ;  and  is,  therefore,  not 
good  as  a  recorded  deed.  It  has  been  held  in  England, 
that  although  a  stranger  is  not  concluded  by  an  enrol- 
ment, but  may  aver  that  the  deed  was  delivered  at  a  day 
different  from  that  which  the  enrolment  purports,  yet  that 
the  parties  are  concluded,  and*  shall  not  be  permitted  to 
aver  that  a  deed  was  delivered  at  a  day  since  the  date"; 
for,  by  the  same  reason  it  might  be  averred  that  it  was 
never  delivered«^ii^  It  is  not  necessary  to  decide  that 
principle  in  this  cause,  and  the  court  accordingly  does 
not  decide  it.  We  mean  to  go  no  farther  than  to  decide, 
that  a  deed  not  lodged  to  be  recorded  until  eight  months  after 
its  date,  and  not  proved  by  the  witnesses,  on  whose  testi« 
mony  it  was  recorded,  to  have  been  sealed  and  delivered 
within  eight  months  before  it  was  recorded,  u  not  good  as  a 
Ttcorded  deed.  On  this  ground  we  are  of  opinion,  that  the 
deed  in  the  record  mentioned,  bearing  date  the  16th  Dec. 
1804,  is  void  as  to  the  appellant.  The  decree  of  the  chan- 
cellor, is  therefore  reversed  so  far  as  it  dismissed  the  bill 
as  to  that  deed,  and  is  affirmed  as  to  the  residue  ;  and  the 
cause  is  remanded,  &c. 

The  court  is  of  opinion,  that  the  deed  of  the  10th  Oct. 
1802,  was  executed,  bona  fide,  for  full,  adequate  and  va- 
luable consideration,  and  stands  discharged  from  every 
imputation  of  fraud.    The  court  is  farther  of  opinion^ 
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18S3.     that  the  deed  of  the  16tb  Dec.  1804»  was  executed  bona  fide, 

December.  ^  ...  ,..  ,..  .. 

>,^^>rs^  for  considerations  valuable  and  meritonous,  without  any 
Harvey,^,  intention  to  defraud  creditors ;  but  the  court  is  of  opinion, 
Alexander,  that  the  said  deed)  not  having  been  recorded  within  the 
time  required  by  law,  is  vmd  as  to  the  appellant,  a  credi- 
tor of  the  grantor  Wm.  T.  Alexander.  So  much  of  the 
decree,  therefore,  as  is  in  conflict  with  this  opinion,  is  re- 
versed with  costs,  and  the  residue  thereof  is  aflSrmed  ; 
and  the  cause  is  remanded  for  farther  proceedings  to  be 
had  therein,  according  to  the  principles  now  declared. 


6t^ 


SPECIAL  COURT  OF  APPEALS. 

Taliaferro  against  Horde's  administrator. 


An  atUchinent  for  contempt  in  disobedience  of  a  decreeTvf  the  Chancery  Couii, 
will  only  lie  for  disobedience  of  what  U  deoreed,  and  not  for  what  may  be 
decreed. 


Appeal  from  the  chancery  court  of  Richmond. 

The  case  was  this : 

Horde  was  the  creditor  of  W.  T.  Alexander  by  bond, 
and  brouglit  a  suit  at  law,  and  obtained  a  judgment.  An 
execution  was  issued  against  the  body  of  the  said  Alexan- 
der, and  he  was  discharged,  upon  taking  the  oath  of  in- 
solvency. The  plaintiff  Horde,  then  filed  a  bill  in  chan- 
cery against  the  said  Alexander  and  Lucy  his  wife,  and 
John  Taliaferro,  to  set  aside  two  deeds  executed  by  the 
said  Alexander,  to  the  said  Taliaferro,  as  trustee  for  the 
benefit  of  the  said  Lucy,  and  for  other  purposes.*    These 

*  These  deeds  are  more  fully  detailed  in  the  lait  case. 
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deeds  are  impeached  as  having  been  made  <*  vobtntarilyf  ^J^^ 
«^  and  with  intent  to  defraud  your  orator  and  his  other  cre^  n^^n^^O 
**  ditors^**  (meaning  the  creditors  of  the  said  Alexander.)  Taliaferro, 
The  defendants  answered,  setting  forth  the  facts  which  are   Horde'a 
stated  more  at  large  in  the  last  case.    The  chancellorf     *^'^' 
without  deciding  upon  the  validity  of  the  deeds  in  the  bill 
and  answer  mentioned,  the  deed  of  the  16th  of  December, 
1804,  not  having  been  recorded  within  the  time  prescribed  by 
laWf  is  void  as  to  the  creditors  of  the  said  ¥FiUiam  T.  Mex^ 
ander ;  and  therefore  decreed,  that  unless  the  defendant 
should  pay  the  plaintiflTs  demand,  within  sixty  days  after 
Jiaving  been  served  with  a  copy  of  the  decree,  with  inter- 
est, the  sheriff  or  his  deputy  should  sell  at  public  auction* 
so  much  of  the  personal  estate  conveyed  by  the  deed  of 
1804,  as  shall  be  suflkient  to  pay  the  said  debt,  interest 
and  costs,  after  advertising,  &c.    And  that  the  said  J^ 
Taliaferro,  and  Lucy  Alexander,  or  either  of  them,  being 
in  possession  of  the  said  estate,  do  deliver  the  same  or  so 
much  thereof,  as  may  be  required  for  that  purpose,  to  the 
said  sheriff  or  either  of  his  deputies,  &c. 

From  this  decree,  the  defendants  appealed^  and  the 
court  of  appeals  affirmed  the  decree. 

A  bill  of  review  was  presented  by  John  Taliaferro  and 
Bichard  Foote  and  Lucy  his  wife,  (formerly  Lucy  Alex- 
ander ;)  but  the  chancellor,  deeming  the  matter  stated  in 
the  bill  to  be  insufficient,  rejected  the  motion."*^ 

Copies  of  the  above  mentioned  decree,  were  served  on 
John  Taliaferro,  Richard  Foote  and  Lucy  his  wife,  (for- 
merly Lucy  Alexander.) 

John  T&liaferro  replied,  that  he.  bad  no  funds  in  his 
hands,  belonging  to  the  defendant,  (meaning  the  said 
Alexander.) 

Lucy  Foote  replied,  that  the  negroes  now  in  her  posses- 
sion, had  been  settled  on  her,  at  the  time  of  separating 
from  her  former  husband;  and  that  consequently  she 
would  not  give  them  up,  to  pay  his  debts. 

*  From  Uiit  decree  an  appeal  vat  taken,  and  the  eoart  of  appeals  affirmed  It. 
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Copies  of  the  said  decree  were  a  second  time  served  on 

John  Taliaferro  and  Richard  Foote,  and  Lucy  his  wifef 

TaiMferro,  with  E  demand  that  they  would  surrender  so  much  of  the 

Horde's   property  referred  to  in  the  said  decree,  as  would  be  snffi- 

*^  ^'     cient  to  satisfy  the  plaintiflfs  demand.    Biit»  Taliaferro 

refosed  to  comply*  allefj^ing  that  no  part  of  the  property 

spoken  of  in  the  decree»  is,  or  ever  was  in  his  possession  ; 

nor  has  he  any  control  over  it,  such  as  to  enable  him  to 

deliver  up  any  part  of  it  in  satisfaction  of  said  decree. 

Richard  Foote  and  his  wife,  refused  to  surrender  any  of 

the  property. 

Horde  being  dead^  his  administrator  gave  notice  to 
Taliaferro  and  Foote  and  his  wife»  that  he  should  move  the 
court  of  chancery  to  award  an  attachment  against  them 
for  failing  to  comply  with  the  decrees  and  order  of  the 
court,  by  not  delivering  the  property  mentioned  in  the 
said  decree. 

Taliaferro  filed  an  affidavit*  in  which  he  stated,  that  no 
part  of  the  property  conveyed  to  bias-in  trust,  by  Alezaa- 
der»  by  the  deed  of  1804,  was  in  his  fiossession  at  the  time 
the  marshal  demanded  of  him  as  much  as  would  satisfy  the 
decree  above  mentioned ;  and  further,  that  no  part  of  it 
ever  has  been  in  bis  possession,  as  trustee. 

.The  court  of  chancery  awarded  the  attachment. 

On  motion  of  Taliaferro,  the  court  suspended  the  tolera- 
tion of  the  attachment,  on  payment  of  the  principal,  inter* 
est  and  costs  now  due,  on  the  decree,  to  enforce  the  per- 
formance of  which  the  attachment  was  awarded. 

4t  a  subsequent  day,  Taliaferro  filed  an  affidavit,  in 
which  he  declared,  that  none  of  the  negroes  or  ether  pro- 
perty conveyed  to  him,  in  trust,  by  Alexander,  by  the  deed 
of  the  16th  day  of  December,  1 804,  were,  at  that  time,  or  at 
any  time  since  the  execution  of  the  said  deed,  in  his  posses- 
sion, or  in  any  manner  under  his  direction ;  ttiat  the  ne- 
groes referred  to  as  being  in  his  possession,  are  certain 
slaves  conveyed  to  him  in  trust,  by  the  deed  of  the  10th  of 
October^  180£;  and  that  be  had  no  property  iu  his  posses* 
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sion,  nor  ever  had  hadf  liable  to  the  decree  of  the  chancel-  ^^J^ 
lor,  proDoanced  in  this  cause.  \^^^^^t^ 

On  the  ground  of  thb  affidavit,  Taliaferro  moved  the  TtiiiiiBno, 
coart  to  set  aside  the  order  for  the  attachment,  but  the   ii^^s 
cooH  being  of  opinion^  « that  although  the  negroes,  chariot    *^'^* 
'f  and  horses  have  not,  at  any  time,  as  stated  in  the  aflda- 
«'  vit,  been  in  possession  or  nnder  the  conti^l  of  the  said 
'^  John  Taliaferro,  yet  the  rent  due  by  him  of  six  hundred 
^  pounds  annually,  to  the  female  ddendant,  during  her 
*f  life,  is  liable  in  like  manner  with  the  other  estate  com- 
*^  prised  in  the  said  deed,*'  rejected  the  motion. 

From  this  order,  an  appeal  was  aUowed  by  a  judge  of 
the  court  of  appeals. 

Wickhanif  for  the  appellant,  contended,  that  as  the  de- 
cree on  which  the  attacimieat  issued,  related  only  to  the 
personal  estate  of  Alexander,  in  the  possession  of  J.  TUta- 
ferrOf  and  he  having  declared  upon  oath  that  such  estate 
was  not,  nor  ever  h^d  been,  in  his  possession,  the  attach- 
ment ought  to  have  been  discharged.  But  the  chancellor, 
admitting  that  the  affidavit  is  satisfactory  as  to  the  negroes, 
and  chariot  and  horses,  suppooes  that  the  decree  of  the 
court  embraces  the  rents  due  from  TaUqferro  to  Mrs.  Mex» 
ander  ;  and,  on  that  ground  only,  sustains  the  attachment. 
But  this  was  clearly  not  the  case.  Not  a  word  is  men- 
tioned about  rents  in  the  decree.  It  is  confined  entirely  to 
the  personal  estate  of  Alexander,  and  to  such  only  as 
should  be  in<4be  possession  of  John  J^aUqfirro  and  Lucg 
Mexandtr.  These  words  cannot,  by  any  fair  cmistruc- 
tion,  be  made  to  comprehend  a  dAt  due  to  Lucy  Alexan- 
der. The  decree  manifestly  relates  to  the  slaves  and  other 
personal  estate,  which  had  been  conveyed  by  the  deed  of 
1804,  and  is  of  such  a  tangible  nature  that  pososssum  might 
be  had  of  it.  The  attacliment  was  therefore  improvident- 
ly  awarded,  and  the  order  of  the  chancellor  ought  to  be 
reversed. 


d46  Special  Court  ^  JippeaU. 

^^'         Stanard,  for  the  appellee*    The  first  queetion  to  be  con- 

v^^J!^*  sidered  is,  whether  the  decree  embraced  the  rents^  or  was 

Taiinferro,  Confined  to  the  personal  property  of  Alexander  in  the  hands 

Uwde's    of  Taliaferro?     By  the  decree,  the  deed  of  1804  was  set 

•^taa*^-     iigj j^  jn  i^fQ .  and  consequently,  no  species  of  property 

could  be  protected  by  it,  against  the  claims  of  creditors. 

The  rents  were  as  proper  a  subject  for  a  decree,  as  any 

other  portion  of  the  personal  estate.     The  annuity  was  in 

the  hands  of  Taliaferro,  at  the  time  of  the  decree  being 

rendered.    The  words  of  the  decree  were  snflkiently  com* 

prehensive  to  embrace  the  rents.    FersowU  estate  includes 

choses  in  action,  as  well  as  things  tn  possession. 

But  the  afiidavit  of  Taliaferro  was  too  loose  and  equi- 
vocating,  to  discharge  him  from  the  attachment  for  con- 
tempt. It  does  not  deny  any  collusion  between  himself 
and  others,  to  produce  the  incapacity  to  perform  the  de- 
cree. It  does  not  aver  that  he  had  no  control  over  the 
property,  but  merely  says  that  he  had  no  possession  of  it 
as  trustee.  Neither  the  first  nor  second  affidavit  are  sa- 
tisfactory. They  are  not  such,  as  if  false,  would  subject 
Taliaferro  to  a  prosecution  for  perjury.  It  might  be  true 
that  he  had  not  possession  of  the  property,  and  yet  ha 
might  have  employed  others  to  hold  it  for  him.  He  might 
not  have  had  possession,  and  yet  he  may  have  had  a  per- 
fect control.  He  may  have  had  possession,  and  yet,  not 
possession  as  a  trustee. 

In  addition  to  this,  the  affidavits  do  fiot  appear,  upon 
their  face,  to  have  been  taken  in  any  judicial  proceeding. 
They  are,  to  all  appearance,  mere  voluntary  oaths,  taken 
in  pays.  Such  affidavits  are  not  sufficient  to  support  a 
prosecution  for  perjury,  even  if  they  are  untrue. 

Wickham  replied,  that  the  decree  was  only  against  the 
person  wfao  was  in  possession  of  the  personal  property. 
It  is  of  no  importance  whether  another  decree  ought  to 
have  been  made ;  but  the  only  question  is,  what  was  the  ac» 
tual  decree.    The  property  was  still  within  the  reach  of 
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the  court*    The  retarn  of  the  officer  proves^  that  Lucy  jv"?^/ 
Foote,  one  of  the  defendantSf  acknowleciged  that  she  was  \^^>r\tj 
in  possession  of  some  of  the  negroesy  but  would  not  delU  TAiureno, 
ver  them  up.    She,  therefore,  was  the  proper  object  of  the   Honie's 
process  for  contempt,  and  not  Taliaferro.      There  is    '*^™'''' 
clearly  no  oi-der  about  the  rent.    The  affidavit  was  full 
enough.    The  expression  that  the  property  was  not  in  his 
possession,  nor  in  any  manner  under  his  dirediont  is  equi- 
valent to  saying  that  it  was  not  not  under  his  corUrol.    As 
to  the  formal  objection,  that  the  caption  of  the  affidavits 
do  not  shew  that  they  were  taken  in  a  judicial  proceed- 
ing, the  whole  tenor  of  the  affidavits,  the  accompanying 
circumstances,  and  the  use  that  was  actually  made  of  them, 
are  sufficient  to  prove  that  they  were  intended  only  for 
that  very  case  in  which  they  were  used.    The  objection 
comes  too  late  In  the  appellate  court ;  but  should  have 
been  suggested  in  the  court  of  chancery. 


December  6(A.^-Judge  Cabkix,  delivered  the  opinion 
of  the  court : 

The  chancellor  not  having  entered  up  any  decree  against 
the  appellant,  directing  him  to  pay  to  the  appellee,  any 
portion  of  the  rent  of  600/.,  which,  by  the  deed  of  the  16th 
of  December,  1804,  he  was  annually  to  pay  to  Mrs.  Alex- 
ander, during  her  life ;  this  court  will  not  anticipate  the 
question  of  his  liability  to  the  appellee  therefor.  JThe  only 
questions  deemed  necessary  to  be  decided  at  present,  are 
those  relating  to  the  attachment  The  process  for  con- 
tempt lies  for  disobedience  of  what  is  decreed,  not  for 
whut  may  he  decreed.  In  this  case,  it  is  manifest  that  the 
appellant  has  not  refused  obedience  to  any  thing  that  was 
required  of  him  by  the  decree.  The  order  awarding  the 
attachment,  as  also  that  refusing  to  set  it  aside,  are  there- 
fore reversed  with  costs,  and  the  attachment  set  aside,  and 
the  cause  is  remanded,  &c. 
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Knibb's  executor  against  Dixon's  executor.    isd9. 

^  Deoeraber. 


In  a  suit  id  Cbaneery,  vhere  fraud  k  not  pot  in  issoe  hj  the  pleadings,  it  eannot 

be  introduced  by  the  depotitiona. 
€hi  a  question  whether  an  absolute  bill  of  sale  was  intended  onlj  as  a  9ecurity$ 

the  evidence  being  eontradietory,  a  Court  of  Chancery  ou^it  to  direct  an 

isnie  to  try  that  pobt. 


This  was  ^n  appeal  from  the  chancery  court  of  WU« 
liamsburgf  where  Knibb  filed  bis  bill  of  complaint  against 
Tyler,  executor  of  Dixon. 

The  case  stated  in  the  bill  was  this : 

Knibb  being  reduced  in  bis  circumstanceSf  and  much 
pressed  by  his  creditors,  and  most  of  his  personal  pro* 
perty  taken  under  execution,  executed  a  bill  of  sale  pur« 
porting  to  be  an  absolute  deed  to  Dixon,  for  a  negro  wo- 
man and  her  daughter.  The  said  bill  of  sale,  though 
absolute  on  its  face,  was  intended  by  the  parties  to  be  a 
trust ;  the  said  Dixon  engaging,  that  if  any  more  debts 
should  come  against  the  complainant,  he  would  discharge 
them,  and  rely  on  the  property  so  conveyed,  for  his  indem- 
nification. Dixon  took  the  negro  woman  home,  but  left 
her  daughter  in  the  possession  of  the  complainant.  The 
deed  was  acknowledged  and  recorded  in  Charles  City 
county.  After  the  complainant  Imd  liberated  himself 
from  his  difificulties»  Dixon  frequently  pressed  him  to  take 
back  his  woman  and  her  increase.  But  they  were  suf« 
fered  to  remain  with  the  said  Dixon,  with  his  permitsionf 
until  his  death.  The  said  Dixon  never  paid  any  conside- 
ration for  the  said  slaves,  nor  paid  any  debt  for  the  com* 
{riainant.  The  executor  of  Dixon  refuses  to  deliver  the 
said  property  to  the  complainant,  and  has  even  brought  a 
suit  at  law  for  the  girl  who  had  been  left  in  the  possession 
of  the  complainant.  He  therefore  prays  that  the  said 
executor  may  be  compelled  to  deliver  np  the  said  slaves  to 
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the  complainant;  that  he  may  account  fot*  the  value  of 
their  aervires  from  the  death  of  the  said  Dixon  ;  and  an- 
nul»  cancel  and  destroy  the  said  bill  of  sale. 

The  executor  of  Dixon  relies  upon  the  bill  of  sale,  as 
evidence  of  an  absolute  transfer  of  property  to  his  testa- 
tor, and  denies  all  knowledge  of  any  secret  tinist  between 
the  parties :  that  it  is  not  lawful  for  the  complainant  to 
avail  himself  of  any  fraudulent  act  to  deceive  his  credi- 
tors :  that  Dixon  almost  supported  the  complainant's  fa- 
niily»  and  the  respondent  has  paid  many  accounts  for  the 
said  Rnibb»  since  the  deaili  of  Dixon»  out  of  his  estate : 
that  he  believes  that  five  tiaies  the  value  of  the  said  daves, 
has  been  advanced  at  various  times,  by  the  said  Dixon  to 
the  said  Knibb,  to  relieve  him  from  distress  and  misery  : 
that  be  has  always  understood  that  Dixon  left  the  slaves 
in  possession  of  Knibb,  for  the  use  of  his  wife^  on  loaa  • 
that  Knibh  falling  out  with  her,  as  tlie  respondent  is  ln« 
formod^  sent  the  slaves  home  to  Dixon,  saying  he  would 
not  raise  young  negroes  for  Dixon ;  but  again  got  pos* 
session  of  the  girl  Chloe,  &c. 

Depositions  wer A  taken  onboth  sides  to  prove  the  tru^; 
the  advances  onde  by  Dixon  for  Knibh^  and  the  value  o{ 
the  negroes. 

Knibb  having  diedy  the  suit  was  revived  in  the  name  ^ 
bis  executor. 

The  chftncellor  dismissed  the  bill  upon  a  hearingy  and 
Knibb's  executor  obtained  a  sapersedeas. 


W.  F.  mdchamp  for  the  appellant. 
8kMard,  for  the  appellee* 


It  was  said  for  the  appellant,  that  the  deed  in  quesdon 
was  intended  as  a  trusty  and  not  as  an  absolute  sale ;  as  is 
proved  by  ail  the  depositions,  and  the  declarations  of  Dixon 
himself.  There  was  nothing  Graudulent  in  the  transac* 
tion.  Tiie  creditors  of  Knibb  could  not  suffer,  because 
Diioii  became  bound  to  pay  kis  debts.    BeaUea,  .^^oifJ 


Ckmrt  of  Jppeoh  of  rirgtma. 

19  nai  put  if)  isdue  bj  the  pimdingfi.  Both  platntUr  and 
defendant  rest  their  case  on  groands  qatte  distinct  froa 
that  of  frand.  If  money  was  paid  by  Dixon  for  JLnVkk 
after  the  conreyance,  the  chanrellor  should  have  directed 
an  accoant  of  the  sums  so  paid,  and  permitted  KniMi  to 
redeem  tho  property,  upon  re-imbursing  Dixon. 

For  the  appellee  it  was  said*  that  the  witnesses  who 
prored  the  trust  were  near  connexions  of  Knibb,  who 
were  probably  under  his  influence  ;  while  the  subscribing 
witnesses  to  the  bill  of  sale,  who  had  the  best  opportunity 
of  knowing  the  real  nakiro  of  the  transaction,  are  not 
produced.  If  the  conveyance  was  fraudulent,  Rnibb  can- 
not avail  himself  of  it,  even  altlioogli  the  question  of 
fraud,  is  not  put  in  issue  by  the  pleadings,  but  conies  out 
in  the  evidence.  In  this  case,  fraud  could  n«t  have  been 
charged  either  in  the  bill  or  answer.  Knibb  would  cer- 
tainly not  have  charged  it,  because  it  would  have  been 
fatal  to  his  claim ;  and  the  executor  of  Dixon  could  not 
have  alleged  it,  because  be  was  ignorant  of  the  transac** 
tion.  This  case  is  similar  to  that  of  Bisfiop  vs.  EsUs^CaJ 
in  this  court,  where  a  conveyamre  ot  the  same  sort  was 
set  aside.  Tlie  court  below,  upon  weighing  the  evidence, 
were  of  opinion,  that  the  conveyance  was  an  absolute  one, 
as  it  purported  to  be  upon  its  face ;  and,  therefore,  there 
was  no  necessity  to  direct  an  account^ 

December  12. — Judge  Bbooke,  delivered  the  opinioii 
#f  the  court.* 

The  court  excluding  the  evidence  in  relation  to  the  sop- 
posed  fraud  of  the  appellant^  H  not  being  put  in  Issue  b^ 
any  thing  in  the  pleadings,  is  of  opinion,  that  the  con.^ 
flicting  evidence  tovching  the  question,  whether  the  biH  of 
sale  from  Knibb  to  Dixon,  was  intended  by  the  parties  aa 
a  security  to  Dixon,  for  payments  to  be  mada  by  him  in 
behalf  of  Knibb,  or  a^  an  absolute  and  unconditional 
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Dixon** 


(d)  Kot  repotted.    Deoktec!  Ofif .  dO,  1 920. 

*  Jodge  Gfften  did  not  •!!»  (ho  OMe  haiTifit;  bten  ttttae4  Mbrvliil  apfvinc* 

iftent. 
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transfer  of  tbe  property,  ought  to  have  been  sttbmitted 
to  a  jury,  by  an  issue  to  be  made  up  between  ttie  parties  ; 
on  tite  trial  of  which,  the  weight  of  that  evidence  would 
be  more  correctly  ascertained  than  by  the  chancellor. 
The  decree  dismissing  the  bill,  is  therefore  reversed,  and 
the  cause  remanded  to  be  further  proceeded  In^  according 
to  the  principles  of  this  decree. 


1829.    Trigff  and  wife  against  Kiog's  representa- 
^"^'*'-  lives. 


A  testator  gives  to  his  two  nieees,  JS  10,000^  **  in  twelTe  montlwiifter  marriage* 
**  provided  they  are  then  eighteen  years  of  age ;  if  not,  at  the  ^e  of  eigh* 
'<teen."  Although  these  words  import  a  joint  interett  b  J5  10,000,  they 
may  be  explained  by  eircumstanoes  to  be  collected  from  other  parts  of  the 
wiUy  to  mean  a  legacy  to  each  of  hb  irieoes,  of  %  UVOOO. 


This  was  an  appeal  from  the  superior  court  of  cham^*- 
ry,  holden  at  Wythe  court-house. 

Joseph  Trigg  and  Elizabeth  his  v^ife,  filed  a  biU  against 
Lilboum  L.  Henderson  and  others,  representatives  of 
"William  Ring  deceased,  claiming  a  legacy  of  SS  10,000# 
wkidi  bad  been  left  to  tlie  female  plaintiff  by  Us  will,  who> 
before  her  marriage,  was  Elizabeth  Ftndlay.  The  clause 
in  question  was  in  these  words :  •<  To  my  nieces  Eliza- 
<«b^h  Findlay,  and  Elizabeth  Mitchell,  (being  called  after 
<<my  grandmother  with  whom  I  was  brought  up,)  ten 
f<  thousand  dollars  in  twelve  months  after  marriage,  pro* 
^^  vided  they  are  then  eighteen  years  of  age ;  if  not,  at  the 
**  age  of  eighteen/'     In  the  preceding  clause^  he  gives  a 
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likd  sum  of  810,000  to  bis  nephew  Connally  FimUay.  jJ^^Siep 
The  testator  was  a  man  of  large  eatate,  and  believed  hun- 
self  fully  able  to  pay  all  the  kgaciee.  Tri 

Henderson,  the  executor,  answered*  that  be  interpreted 
the  will  to  give  nothing  more  than  10,000  dollars  to  both  ^nCf- 
the  legatees ;  that,  under  that  construction,  the  female  ^^^ 
plaintiflT  would  only  be  entitled  to  8  5,000,  which  be  had 
already  paid  to  her :  that  in  other  parts  of  bis  will,  when« 
ever  the  testator  intends  a  several  legacy,  he  is  careful  in 
saying  to  each  of  the  legatees,  &c. 

The  other  defendants  answer  to  the  same  effect. 

The  chancellor  dismissed  the  bill,  and  the  plaintifib  ap- 
pealed to  this  court 

Widchamy  for  the  appellants. 

No  counsel  for  the  appellees. 

December  14.->— Judge  Brookm,  delivered  the  opinion  of 
the  court.* 

The  court  is  of  opinion,  that  the  words  of  Wm.  King, 
the  testator,  used  in  the  devise  to  the  female  plaintiff*,  and 
Elizabeth  Mitchell,  his  two  nieces,  are  not  so  imperative 
as  to  compel  the  court  to  adopt  a  construction  of  them,  in 
conflict  with  the  intention  of  the  testator,  to  be  collected 
from  that  and  other  parts  of  the  will.  It  is  evident  to  the 
court,  that  the  testator  believed  himself  able  to  give  to  his 
two  nieces  8 10,000  each.  He  assigns  in  the  clause  the 
reasons  why  they  were  his  favourites.  That  sum  is  given  in 
the  preceding  clause  to  bis  nephew,  Connally  Findlay,  and, 
as  is  said  by  the  chancellor,  seems  to  be  a  favourite  one.  The 
devise  to  the  young  man  who  should  remain  in  his  service 
at  his  decease,  is  clearly  a  several  devise,  though  the  lan- 
guage would  equally  seem  to  import  a  joint  interest  in  the 
legatees.     The  words  in  the  clause  in  question,  are,  '<  to 

•  Tliis  canae  having  been  wyietl  before  the  app<mitmetit  of  Jndgc  Green, 
he  dM  not  sit  m  it. 
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1S9&     ufnj  nieci^,  Elizabeth  Findlay  and  Elitabcth  Mitchell, 
^^->r^  **  S  10,000  in  twelve  months  alter  marriage,  provided  they 
1>«  and  (^  are  then  eighteen  years  of  age ;  if  not,  at  the  age  of 
t^f'     •*  eighteen/'    It  is  tme  the  language  imports  a  joint  inte^ 
?)2^{]^J  TMt ;  but,  in  eflecl,  must  be  nnderitood  as  intending  a  $e^ 
tires,     xtral  interest.     It  was  Improbable  that  his  two  nieces 
would  marry  at  the  same  point  of  time  ^  nor  docs  it  ap* 
pear  that  tliey  would  arrive  at  the  age  of  eighteen  at  the 
same  period.    He  must  have  intended  that  each  of  his 
nieces  should  have  S  10,000  at  the  periods  mentioned,  or  it 
is  believed  he  wouhl  have  used  other  words,  or  have  added 
some  in  explanation.    On  tlie  whole,  the  court  is  of  opi- 
nion, that  the  female  plaintiff  was  entitled  to  receive 
S  10,000  at  the  expiration  of  twelve  months  after  marri- 
age, if  she  was  then  eighteen ;  or,  at  the  age  of  eighteen, 
if  then  unmarried. 

The  decree  dismissing  the  bill  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceeding,  according  to 
the  principles  of  this  decree. 
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Butts  against  Blunt  and  others*  isse. 


Ib  fjcdmoiti^  when  tlie  lewir  U  ft  fictilioqi  h>mni  bitead  of  the  lessee,  eTi« 

denee  on  thi^  part  of  the  pUiuUff,  not  goaug  to  shew  »  title  in  the  Ictior, 

ought  to  be  exchided. 
Akhoo^  the  act  of  JeoMs,  ein«s  mj  oljceliQB  of  form  or  tahstsnee  to  the 

diwlsrstion  in  ejectra— I,  after  iswte  jofaed,  yet  it  does  not  dispense  with  the 

rule,  that  the  evidenee  most  he  relerant  to  the  issue. 
Depositions  ought  not  to  be  admitted  in  a  suit  at  law,  uuless  it  appears  by  the 

reeord  hi  what  smt  and  hy  whait  aMhoritf  tl|sy  were  takcn^  and  that  the  witb 

Detseaeonld  not  attend  at  th«  trial. 


Tbis  was  an  action  of  ejectment  brought  in  the  county 
court  of  Southampton,  hy  Sanuel  Blunt  and  others^  trus- 
tees of  the  Nottoway  Indians,  against  Daniel  ButtSt  for  a 
messuage  and  fifty-nine  acres  and  a  half  of  land.  The 
declaration  laid  a  demise  from  Jiaron  Burr  to  the  said  trus* 
ieea.  An  issue  was  made  up  on  the  plea  of  not  guilty. 
The  jury  found  a  verdict  for  the  pialntlffsy  and  the  court 
rendered  judgment  accordingly. 

At  the  trial»  the  defendant  excepted  to  the  opinion  of 
the  court  admitting  certain  depositions  lo  bo  read  in  evi- 
dence. There  is  no  commission  contained  in  the  record 
for  taking  these  depositions.  It  is  not  stated  whether  they 
were  taken  in  chief,  or  de  beiu  cue  ;  nor  was  there  any 
evidence  that  the  witnesses  were  dead  er  unable  to  attend 
the  trial.  These  depositions  go  to  prove  the  general  re- 
putation, that  the  lands  in  question  were  bulian  landi. 

An  appeal  was  taken  to  the  superior  court  of  South- 
ampton, and  the  cause  was  afterwards  removed  to  the  su- 
perior court  of  Dinwiddle  i  and  that  court  afflrmed  the 
judgment. 

From  this  judgment^  the  defendant  appealed  to  this 
court. 


S56  €kmrt  of  Jippeab  of'  Vlrgiwuu 

OUmeff  for  the  appdiant 


Btttta,        The  depositions  were  improperly  permitted  by  the  coun- 
Biant'iind  ty  court,  to  be  read  in  evidence.     K  Because  no  suit  was 

^^®""  pending  at  the  time  they  were  taken.  They  were  taken 
on  the  29th  March,  1809,  and  the  suit  was  brought  on  the 
18th  June,  1811.  2.  There  waa  no  previous  qffidarcit  to 
warrant  the  issuing  of  a  commission,  and  there  does  not 
appear  to  have  been  any  commission.  3.  There  was  no 
notice  ;  for  the  certificate  of  it  in  the  caption  of  the  depo- 
sitions is  not  suflScient.  4.  The  persons  who  took  the  de- 
positions do  not  appear  to  have  l>een  justices.  Tliere  is 
no  consent  to  cure  all  these  errors. 

These  objections  are  sustained  by  the  cases  of  MirmU 
vs.  Echols^faJ  and  CelUns  vs.  Lowry.fbJ  They  also 
shew  that  depositions  in  such  a  case  can  only  be  taken  de 
bene  esse,  unless  by  consent ;  and  then  certain  steps  must 
be  taken,  which  have  been  wholly  omitted  in  the  case  at 
bar. 

But  even  if  they  had  been  regularly  taken,  they  ought 
to  have  been  excluded,  on  account  of  their  matter.  They 
are  intended  to  establish  a  right  to  real  property  by  heoT" 
say  evidence  and  general  reputation.  Even  in  cases  of 
bmindary  of  old  manors,  it  is  necessary  to  prove  occupa* 
tion;  that  the  witnesses  were  dead,  and  in  a  situation  to 
know  the  farts.(^cj  But  the  right  to  real  property,  never 
was  proved  by  such  evidence. 

The  patent  to  Simonds  Butts,  from  whom  the  appellant 
regularly  derives  his  title,  cannot  be  impeached  in  an  eject- 
menr.fdj 

Znghf  for  the  appellees. 

As  to  the  objections  to  the  irregularity  of  the  deposi- 
tions, they  ought  to  appear  upon  the  face  of  the  record  i 

(a)  2  H.  A:  M .  31. 

h)  «  Waih.  75. 

(c)  PhU  Evid.  188-3  ;  Nichollf  w.  Parker,  note  Uw^East,  331. 

Id)  Whherins;ton  vt.  McDonad,  1  U.  «c  M.  306. 
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otherwisey  they  cannot  be  arged  for  the  flrat  time,  in  the  j^^^^ 
appellate  court.  It  iB  incumbent  on  the  party  excepting 
to  the  opinion)  to  set  forth  the  alleged  error  |  not  on  the 
prevailing  party,  to  shew  that  the  jodgment  is  right  All  m^xmA 
pre$wmpHon$  are  in  favor  of  the  judgment  of  a  competent 
tribunal.  The  preliminary  steps  m  talcing  deposttionsy 
are  frequently  omitted  in  records,  from  the  mere  circum- 
stance, that  no  notice  was  taken  of  them  in  the  court 
below ;  and  it  would  operate  as  a  surprize  on  a  party,  to 
state  those  objections  for  the  first  time,  on  the  appeak 

The  objection  to  the  suh^imnee  of  the  depositions,  cannot 
be  sustained;  for  it  amounts  to  this,  that  a  person  claim- 
ing under  a  previous  grant  of  the  commonwealth,  made 
and  sanctioned  by  law,  cannot  prove  that  certain  lands 
are  within  that  grants  in  oppeaition  to  a  patent  for  them, 
obtained  one  hundred  years  after  the  grant.  The  title  of 
these  Indians  is  distinctly  recognized  by  nuoMroos  acts 
of  Assembly  $  particularly  by  the  acts  of  August  17$4^ 
February,  1779,  November,  1796,  and  December,  180S. 
Indian  lands  were  never  subject  to  location. 

Mbvember  28(A.— Judge  Brooks,  delivered  the  opinion 
of  the  court. 

The  declaration  in  this  case^  avers  the  lease  to  hava 
been  made  by  Jarwi  Brntr,  to  the  appellees,  jand  the  plea 
of  not  guilty,  pots  his  title  in  issue.  Although  the  act  of 
Jeofails,  prohibits  any  exc^ion  of  form  or  substance  to 
the  declaration  in  ejectment,  after  imae  joined,  yet  the 
court  is  of  opinion,  that  it  does  not  dispense  with  the  nile^ 
that  the  evidence  must  be  relevant  to  the  issue.  The  depo- 
aitions  objected  to  in  the  bill  of  exceptions,  prove  nothing 
in  relation  to  the  title  of  JStaran  Burr^  the  lessor  of  tha 
plaiiitiffii  $  and  on  that  ground  were  impr^ierly  (idmittad 
to  go  in  evidence  to  the  jury. 

The  court  is  further  of  opinion,  that  it  not  appearing 
by  any  thing  in  tbo  record^  in  what  suit  or  by  what  autho<- 

Yoii.  I.  33 
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J'^    ^Jf  ^^^  ^'^^^  taken,  nor  that  the  witnesaes  cwM  net 

s^^sr\S  Attend  at  the  tria1»  (and  not  deciding  whether  they  were 

Butu     proper  evidence  of  boundary)  that  the  county  court  erred, 

mont'and  on  that  ground  also,  in  permitting  them  to  go  to  the  jury. 

^'^^^^^^        The  judgments  of  iioth  courts  are  therefore  roTeraedf 

and  the  cause  remanded ;  the  verdict  to  be  set  aside,  and 

a  new  trial  to  be  had. 


Crouch  against  Fnryear,  l^. 


It  if  Dot  watte  ia  a  tenant  in  dower  of  Coal  lands,  to  take  Goal  to  any  extent, 
from  a  BBine  already  opened,  or  to  mk  new  sluAi  inio  tbe  none  tMtat  of 
CoaL 

The  tenant  may  penetrate  through  a  seam  already  opened,  and  dig  into  a  near 
seam  that  lies  nnder  the  firsL 


John  G.  Crouch  filed  a  bill  of  injunction  in  the  Rich- 
mond chancery  court,  against  Puryear  and  his  wire^ 
McRae  and  Dorringtont  praying  that  they  may  be  in- 
joined  from  working  any  new  coal-pit  opened  since  tha 
death  of  John  Bllis»  and  from  removing  the  coal  that  baa 
been  raised  from  the  said  new  pit. 
.    The  case  stated  by  the  bill  is  this  : 

John  Ellis  died  intestate,  leaving  a  widow  and  three 
children.  At  the  time  of  his  death,  he  was  seised  of  about 
£34  acres  of  land  in  Henrico  county.  Upon  the  assign* 
mentof  the  widow's  dower,  the  portion  of  land  which  was 
allotted  to  her,  contained  a  mine  of  coal,  which  had  been 
worked  to  a  small  extent,  in  the  life-time  of  her  husband. 
The  widow  afterwards  intermarried  with  Puryoar  the  de- 
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fendant  -  Poryear,  or  some  person  claimii^;  under  liiiii#  jj^\ 
cauerd  anotber  pit  to  be  opened  on  the  dower  landf  and 
proceeded  to  raise  coal  therefrom ;  but  a  suit  being  tbrea- 
tenedf  he  desisted.  The  plaintiff.  Crouch,  afterwards  pur* 
cliased  the  riglits  of  tlie  children  ;  aud  thus  became  enti* 
tied  to  the  whole  of  the  said  tract,  subject  to  the  dower 
aforesaid.  McRae  and  Dorrington,  having  purchased  a 
lease  of  the  said  dower  land,  Jtre  preparing  to  resume  the 
working  of  the  said  new  pits»  and  to  open  one  or  more 
other  pits  or  other  seam  or  seams  of  coal,  and  to  work 
them  on  a  very  large  scale.  The  plaintiff,  therefore,  prays 
an  injunction  to  stop  the  defendants  in  their  proceedings 
aforesaid  ^  more  especially,  as  he  does  not  consider  them 
able  to  make  componsationy  if  the  mischief  shall  be  once 
perpetrated. 
The  chancellor  awarded  the  injunction.'^' 
McRae  and  Dorringtoa  filed  their  joint  answer,  admit- 
ting the  lease  to  them,  and  their  intention  to  go  on  and 
take  coal  frgm  the  mhu  opemed  by  iU  $md  John  EUi$9  and 
for  that  purpose  they  mean  to  sink  shafts  and  do  such 
other  things  as  are  required  for  the  full  enjoyment  of  their 
rights  under  the  lease,  without  committing  waste :  that 
they,  as  representing  the  rights  of  the  widow,  are  autho* 
rised  to  take  coal  from  the  said  ndnCf  without  §tinJt;  and 
that  it  i3  not  waste  to  dnk  shafts  or  to  pursue  the  ooal  k» 
longing  to  the  said  mttie,  m  even/  dtredum,  and  to  every 
extent  they  may  think  proper  to  obiain  the  coaL  They  ad- 
mit, that  there  was  another  shaft  sunk  at  the  distance  of 
a  very  few  yards  from  the  pit  opened  by  the  said  John 
Ellis,  before  the  lease  to  them ;  but  by  whom  it  was  done, 
they  know  net.  The  defendanto  are  working  the  said 
last-meirtioned  shaft,  whkh  they  conceive  they  have  a 
right  to  do ;  not  only  because  they  believe  that  all  the 
coal  upon  the  said  dower  lands  are  part  ^  the  same  mtiie, 
Chopoing  no  reason  to  ieUeve,  that  there  is  any  other  distinet 

*  The  branetioQ  was  awarded  by  jadge  Greeo,  then  ohanoellor  of  the  Frede* 
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My  €f  coal  an  the  demer  lamdg^J  and  thai  ibe  sftq/l  m 
wUch  ihnf  art  workimg  panu  through  th$  Meam  or  imm$ 

CrmHh    which  was  opened  if  the  mU  John  EUU  in  ku  Ufo^rme; 

Pn^^y  but  becMne»  ii|mni  the  princi|iks  of  law  and  coKmon  scm^ 
^^  a  wime  once  opened^  is  regarded  every  where*  This  doc* 
trim  Ib  the  more  reaBonaUe*  as  the  iiwds  wiMve  a  mine  is 
•ituate^  are  uaoaHy  sterile  and  of  ns  value,  excqit  fer  the 
fliinetml ;  and,  therefore,  to  deny  the  ft^ee  nse  of  it,  wonld 
be  to  deprivo  Ae  downss  of  alt  beneAt  from  the  endow* 
nient 

Ellis  Poryear  and  his  wife  also  filed  their  answer, 
which  contains,  in  snbstance,  nearly  tiM  same  nuttter  as 
the  answer  of  McRae  and  Dorringlon. 

Upon  motion  of  the  defendants,  the  chancellor  dissoly- 
ed  the  injunction :  befaig  of  ojunion,  that  the  two  sealtos 
or  simta  of  coal  are  proved  to  be  connected  by  a  snb- 
stance  of  slate  and  coal  throughout,  and  shonld  be  regard* 
ed  as  forming  the  same  mine,  according  to  the  under- 
standing  of  the  colliers  in  England  and  Scotland,  in  like 
eases ;  and  if  so,  the  tenant  for  life^  in  right  of  her  dow- 
er, might,  open  common  law  principles,  work  the  old  abaft 
to  every  reosonaUe  parpose,  withosA  sHnt;  and,  upon  tiio 
same  principles»she  oHght  open  near  pits  or  shafts  for  tbat 
pnipooe* 

The  plaintiff,  Crouch,  obtained  «n  anmal  from  this  or- 
der of  dissohtion. 

atamardf  for  the  appellant 

This  case  may^  be  viewed  rnidar  two  asperti.  U  Upm 
the  supposition  that  this  wein  of  coal  was  ofMssd  in  Ibe 
Hfe-time  of  the  hnsband.  «.  Upon  the  idea  that  the  vein 
was  a  new  one  not  opened  before.  I  oontend  that.  In 
either  case,  the  appdlees  were  guilty  «f  waste,  and  ongbt 
to  be  restrained  by  injunction^ 


1.  The  only  qaestion  on  the  fint  poiat  is*  whether  m 
widow  ie  entitled  to  work  a  vein  of  coal  already  opened* 
to  any  extent  ^  It  ie  reBiarfcahle»  that  the  EngKah  baeke 
aboidd  contain'  so  few  cases  on  this  subject.  A  short  pas*^ 
sage  in  Coke  upon  litdeton^f  aj  contain  aloiost  every 
thing  that  is  nsefiul  on  the  present  occasion ;  for  Bacon, 
Comyns  and  Vinery  are  mere  repetitions  of  the  doctrines 
of  Coke.  Mines  af  coal  are  not  Uke  fisheriasy  inexhaua* 
tiUe  in  their  natare»  and  indefinite  in  their  etgoynient ; 
and,  therefore,  it  depends  upon  the  discreet  conduct  of  the 
tenantf  whether  the  reversion  will  be  valuable  or  other- 
wise. The  ri^ts  of  the  heir  are  particnlariy  regarded 
hy  the  English  law.  The  question  always  iB»  whether 
any  act  wUI  impair  the  inheritance  I  The  privil^^es  of 
konBt  bott^  hedge  heU%  kc^  are  not  exceptions  to  thm  rule, 
bat  tend  to  confirm  it  They  are  all  for  tJie  benefit  of  the 
heir*  and  result  from  the  doty  of  the  particular  tenant,  to 
preoerve  the  inhoritamee.  The  extent  of  the  tenant's  right 
is  to  be  determined  by  the  use,  which  the  owner  of  tbe  fee 
simple  himsdf  made  of  the  property.  Thus,  the  tenant 
for  life  can  only  repair  houses  already  in  existence,  but 
cannot  erect  new  otue.  It  is  waste  to  convert  meadow 
iato  amUt  land,  or  tc^aod  land  into  arable*  The  digging 
of  coal  cannot  possiUy  promote  the  advantage  of  tbe  heir  ^ 
because  it  diminishes  tbe  stock  from  which  the  heir  mmy 
derive  revenue.  The  true  limitation  can  only  be  found  in 
the  extent,  to  which  the  owner  of  the  fee  simple  worked 
the  mine.  On  tbe  supposition,  therefore,  that  this  pit  was 
q)ened  in  the  life-time  of  Ellis,  the  iotestate,(he  appellees 
ought  to  be  restricted  to  the  same  use  that  he  made  of  the 
pit;  and  aa  it  is  proved  and  admitted*  that  the  an^ellees 
are  prtfrnriagto  work  tbe  nrfne  much  more  extensively 
ttmn  Ettis  eioer  did»  the  iiyunetion  ought  not  to  have  beea 
dissolved. 

SL  Upon  the  supposition  tliat  the  appellees  are  working 
a  new  vein,  (which  is  the  fact,)  the  law  is  still  more  clear 

(a}Co.Litt.p.  54,6. 
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in  favor  of  the  appellant  The  cases  which  will  be  relied 
upon  on  the  other  side^  will  be  found,  on  exaiainaUonf  not 
to  support  the  right  claimed  by  the  appdlees.  The  case 
of  PifMaji  vs.  SmithfCbJ  was  governed  by  the  value  of  Uie 
property  and  the  terms  on  which  it  was  devised ;  the  re« 
lationship  of  the  devisees  to  tlie  testator ;  the  heavy  charge 
be  had  Imposed  on  the  life  estate,  and  tiie  intention  to  be 
inferred  from  tliese  considerations.  As  to  the  case  of  €3a* 
veri^  vs.  Clarotring^CeJ  it  may  be  remarked,  that  it  gowt 
fbrther  than  any  other  case  in  the  English  books,  and 
that  it  was  not  a  decision  of  the  rif^  but  a  refusal  to 
grant  a  peremptorif  injumeHoth  when  the  plaintiff  liad  a 
remedy  which  he  might  resort  to,  without  hazarding  the 
great  and  irremediable  loss  that  might  result  from  the 
injunction.  But,  that  case  is  dtstinguisbable  from  the 
present,  in  one  important  point  The  mine  itself  was  the 
subject  leased,  and  not  as  a  mere  ineident  to  the  tenancy 
of  the  land^  But,  all  ttmt  the  tenant  claimed  in  that  case, 
was  a  right  to  sink  new  shafts  into  the  oM  vein.  MSme 
and  t^eifi^  are  sy  nonimous.  But,  here  the  nerm  vdn  is  sqm- 
rated  from  the  old  one  by  a  horisontal  t^roftim  of  slate, 
which  renders  them  totally  distinct  The  appellees  can* 
not  reach  this  new  vein,  without  penetratfo^  throi^  the 
old  one,  and  ^e  stratum  of  date  that  lies  betwean  them. 
Btougkton  vs.  Lee^fdJ  proves,  that  the  term  wine  applies  to 
the  stratum  of  coal  which  has  been  opened. 

CaUf  Wickham  and  MdwUUf  for  the  appellees. 

The  case  of  CXaroering  vs.  davering^  is  a  dedsioo  in 
point,  and  Findlay  vs.  SmiU/h  fidlows  up  the  ptincipie  and 
confirms  it  It  is  decided,  in  those  oases,  timtat^osait 
may  dig  new  pits  into  a  mine  that  is  already  opened.  The 
question,  therefore,  really  turns  upon  the  meaiHttg  of  the 
term  mtfie. 

(b)  6  MoD^  tdi.    (c)  8  P.  W.  388.    (d)  1  Taunton,  402. 
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Ta  Mcertain  its  meaning*  we  should  rcaoH,  not  to  legal  j,J^J^^ 
precedents,  but  to  the  opinions  of  men  sktIM  In  ttie  par-  s^^>r%t^ 
ticalar  art  or  sdence  in  question.  Every  art  lias  its  own  Croa«h 
peeuKar  language ;  and  It  is  im  possible  to  speak  with  tbe  ParjMr, 
necessary  precision.  If  we  ennploy  words  of  science  in 
their  vulgar  acceptation.  Assuming  this  standard,  we 
shaH  find  (hat  the  term  mtnf ,  includes  the  whole  m«M  or 
«€ia  of  coal,  contained  within  tbe  land,  held  by  the  tenant. 
A  vein  is  not  synonimous  with  a  seam  of  coal.  A  vrtit  or 
mme^  (which  is  the  same  thing,)  contains  many  $eamB. 
These  seams  may  be  separated  from  each  otiier,  by  strmtm 
of  slate  or  other  matter,  but  they  are  all  included  in  tbe 
same  rnino.  Etery  mine  or  vein,  lies  in  different  seams. 
These  ideas  are  Mly  confirmed  by  all  the  treatises  that 
have  been  written  on  the  subject.(^ej  In  Clavering  vs. 
Claroering^  tbe  word  vein  or  imne  is  used  in  the  same  sense. 
When,  therefore,  that  case  decides  that  new  shafts  may  be 
sunk  in  an  open  mine  or  veinf  it  says  in  effisct  that  tbe 
tenant  may  bore  into  every  different  semn  composing  Uurt 
mine.  It  makes  no  difference,  whether  the  seams  are 
separated  by  a  hotwonkU  or  perpendicular  stratum  of  slate. 
They  are  equally  parts  of  the  same  vein. 

Mr.  Btanard's  idea,  that  the  rights  of  tbe  tenant  are  only 
intended  for  the  beneM  of  the  reversioner,  is  not  sup- 
ported by  any  authority.  Whenever  the  law  gives  any 
estate,  however  small,  it  gives  the  right  and  tbe  means  of 
enjoyment.  Indeed,  it  is  impiisslble  to  give  any  rational 
account  of  some  of  tbe  acknowledged  privileges  of  a  ten- 
ant, such  as  firtJfoie  for  instance,  upon  such  a  principle. 
This  privilege  certainly  cannot  produce  any  advantage  to 
the  revvrsiener.  Tbe  more  obvious  principle  is,  that  the 
law  intend  each  estate  to  be  enjoyed  in  its  fullest  extent; 
and  even  where  tbe  full  enjoyment  of  the  particular  es« 
tate,  may  inqmir  the  rights  of  tbe  reversioner,  the  law 
will  not  controot  the  rights  of  the  tenant.    This  bap|iens 

(e)  KirwaQ*s  Geological  Etsays.  291.  75.296.  75.203.  75.308.  Homes 
on  Coal  Mines,  U.    Eneycloift.  (IlobKm^s  BdiUon,)  toI.  5,  art.  (Coal. ) 
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<»^     HI  regard  to  those  things  that  are  conswned  in  their  use. 
^'^^'^^^  A  pipe  of  wine,  for  example,  may  he  given  to  one  for  life 
or  years,  remainder  to  another.    Bat  it  will  hardly  he 
said,  that  the  tenant  would  be  restrained  in  the  enjoyment  ^ 

of  his  estate,  although  he  may  leave  the  reversioner,  only  J 

an  empty  cask.  ' 

fiat  it  is  not  admitted,  that  the  free  use  of  a  coal  mine, 
will  produce  any  iiyury  to  the  reversioaer.  On  the  coiii- 
trary,  the  sinking  of  shafts  is  a  henefit  to  him ;  because 
it  rdieves  him  from  the  expense  incident  to  exploring  for 
coal.    There  is  no  instance  of  a  coal  mine  being  exhaasted. 

fF.  £fojf«  junr.  in  reply. 

Mr.  Stanard's  first  position  remains  unrefuted.  But, 
let  it  be  conceded  that  he  is  incorrect,  when  the  question 
is  stated  as  a  general  one ;  still  there  are  facts  in  this  case, 
which  will  justify  the  court  in  imposing  aiion  the  widow 
and  her  assignees,  the  restriction  for  which  he  has  con- 
tended. 

The  case  of  Slought&n  vs.  LUfCfJ  shews,  that  notwith- 
standing there  may  be'an  open  mine,  in  lancbi  of  which  a 
widow  is  endowable^  that  the  assignment  may  be  of  a  third 
in  value,  without  reference  to  the  mine ;  and,  that  if  an 
open  mine  be  assigned,  an  estimate  should  be  made  of  its 
annual  profits. 

There  is  no  pretence  for  saying,  that  such  an  estimrte 
was  made  in  this  case ;  and  thero  is  the  stroi^^est  ground 
for  contending,  that  the  assignment  was  intraded  to  be  of 
a  third  in  value,  without  reference  to  the  mine.  It  appears^ 
from  the  deeds  which  are  exhibited^  that  the  vridow  has 
received  a  third  of  the  land  in  quantity,  inehidii^  the 
mansion ;  and  if  an  unrestricted  right  to  work  the  mines 
was  allowed  her,  the  assignment  was  excessive.  That 
such  a  right  was  not  in  the  contemplation  of  the  parties^ 
is  very  manifest  from  the  deed  to  her  assignees ;  in  which 

(/)  1  TMSitOll. 
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they  are  laid  ander  a  restriction  as  to  working  until  It  jjj^^f 
was  judidaity  determined  tbat  she  herself  had  a  right  to 
do  it ;  a  doubt  as  to  iier  authority,  which  surely  cotdd  not 
have  existed,  if  the  profits  of  the  mine  had  been  estimate 
ed  as  they  ought  to  have  been  In  the  assignment. 

But,  whatever  may  bo  the  fate  of  this  question,  there  can 
be  no  doobtf  that  upon  the  authority  of  davering  vs.  Cla^ 
veringf  she  is  to  be  restricted  to  the  old  retn,  and  cannot 
open  a  new  one  ;  and  the  controversy  turns  upon  the  im« 
port  of  that  term.  It  is  used  by  the  court  as  a  term  em- 
bracing only  a  part  of  the  same  mine,  and  as  restrictive  of 
the  rights  of  the  tenant;  and  in  this  view,  cannot  have 
any  other  signification,  than  seam  or  stratum.  The  case 
of  Stoughtan  vs.  Lee,  is  a  direct  authority  for  this  position. 
In  fact  it  goes  further ;  it  shews  that  mine  and  stratum 
are  in  legal  intendment  synonimous.  Mnet  or  stratum, 
is  the  language  of  the  court  in  the  case  sent  to  be  deter- 
mined at  law,  and  the  same  terms  are  used  by  the  law 
court  in  its  certificate,  which  determined  that  in  the  open 
strata  the  widow  was  endowable,  but  not  in  those  which 
were  unopened  ;  and  there  were  several  of  each  kind  upon 
the  same  land. 

This  construction  receives  additional  support  from  the 
same  case,  which  decides,  as  stated  above,  that  where  an 
open  mine  is  assigned  for  dower,  an  estimate  must  be 
made  of  its  annual  profits.  It  is  not  easy  to  conceive,  in 
what  manner  this  estimate  is  to  be  made  of  the  profits  of 
strata^  the  exbtence  of  which  is  not  ascertained,  and  which 
may  be  indefinite  both  in  number  and  extent.  No  mode 
can  be  pursued,  but  to  consider  the  visible  stratum  as  the 
mine^  the  profits  of  which  are  to  be  ascertained. 

The  appellees  can  derive  no  support  from  the  writers 
on  Geology  and  Mineralogy,  who  have  been  cited.  Let 
their  authority  be  conceded ;  let  the  accounts  which  they 
give,  of  the  structure  of  mines,  be  correct.  Let  it  be 
admitted  that  the  term  vein  is  technically  never  applied  to 
minerals f  but  only  to  meUUs;  and  that  the  term  mine^ 
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18»     when  understood  scientifically*  embraces  an  indefinite 

^^^!^^  number  of  strata.     What  is  their  bearing  on  this  case  ? 

Crouch    The  point  for  the  decision  of  the  court,  is  not  the  technU 

Pu^^u^  col,  but  the  Ugalf  import  of  the  terms,  in  the  a<yodg4 

"^^  cases.  This  only  can  be  brought  to  bear  upon  the  ques- 
tion. If  the  term  tern  is  used  by  the  court,  as  synonU 
mous  with  seam  or  stratum^  the  word  must  be  received  in 
the  sense  in  which  theg  used  it,  although  it  may  not  ba 
correct  in  technical  language. 

But  the  authority  of  tlicse  writers  is  not  admitted.  A 
court  may  with  propriety  receive  information  upon  ques- 
tions connected  with  science  and  trade,  from  persons  con- 
versant with  them ;  but  it  must  be  derived  from  their  tes- 
timony^ and  not  from  their  writings.  Such  was  the  mode 
adopted  in  aavering  vs.  Clavering.  Works  of  this  na- 
ture, are  not  like  general  histories,  to  which  it  is  conceded 
that  courts  may  sometimes  have  recourse.  But  this  is 
only  as  to  matters  relating  to  the  country  at  large,  and 
never  upon  questions  of  private  right,  or  as  to  particular 
customs.  CimdeiCs  Britannia^  a  work  of  great  authority, 
was  rejected  upon  a  question  somewhat  Uke  this.f^^ 

As  little  support  can  the  appellees  receive  from  domes- 
tic precedents.  The  case  of  Findlmy  vs.  8mitbf  which 
was  cited  as  runfdng  upon  aUfours*  is  surely  ywy  unlike 
the  present.  The  majority  of  the  court  who  decided  it, 
expressly  found  the  decision,  not  upon  common  law  prin- 
ciples, but  upon  the  rights  conferred  on  the  widow  by  the 
will,  which  laid  her  under  no  restrictions.  In  addition  to 
which,  it  was  admitted  that  the  saline  mineral  was  inex- 
haustible $  and  there  being  no  restriction  upon  the  use  of 
that,  the  right  to  use  the  fuel  was  co-extensive. 

The  case  of  tenants  in  common,  who  are  owners  of  the 
inheritance  in  coal  mines,  has  as  little  application.  The 
subject  is,  from  its  nature,  incapable  of  partition ;  and  if 
one  tenant,  through  folly  or  obstinacy,  will  not  contribute 
to  the  expense  of  the  works,  the  other  who  is  willing  to 

(^)  PhUips*  law  of  evidence,  330. 
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encounter  it,  should  be  permitted  to  derive  a  profit  from  jj^^^^^. 
them.  v^^>r>^ 

'    As  to  the  argument  derived  from  the  absence  of  British    Crouch 
decisions  (from  which  it  is  inferred,  that  the  right  claimed  puryear, 
by  the  appellees,  was  never  disputed,)  it  may,  upon  the      *^^ 
same  ground,  and  with  the  same  propriety,  be  urged,  that 
such  a  pretension  as  theirs,  was  never  before  advanced. 
If  the  law  upon  this  subject,  had  been  so  well  settled  as 
not  to  admit  a  dispute,  it  is  a  little  remarkable,  that  the 
case  of  Stoughton  vs.  Lff ,  should  have  been  sent  from  the 
court  of  chancery,  to  the  court  of  common  pleas,  at  this 
late  period,  to  determine,  not  merely  the  eactent  of  the  wid^ 
ow's  right  to  work  mines,  but  whether  $he  had  any  right 
at  M$  and  this  too,  in  a  country  in  which  collieries  have 
been  in  vigorous  operation  for  many  centuries. 

The  case  of  €Hbson  vs.  Smith^fhJ  is  a  decisive  answer 
to  the  statement,  that  a  coal  mine  cannot  be  exhausted^ 
and  that  the  reversioner  sustains  no  injury,  but  on  the 
contrary,  derives  a  benefit,  from  the  unlimited  working 
of  it.  It  decides  that  a  mere  threat  to  commit  waste  in  a 
colliery,  is  suBcient  to  warrant  the  interposition  of  the 
court;  and  this  too,  in  a  case  in  which  it  never  interferes, 
but  upon  the  ground  of  irreparable  injury.  And  it  must 
be  manifest,  that  whether  the  mine  can  be  exhausted  or 
not,  the  more  it  is  worked,  the  greater  must  be  the  labor 
necessary,  and  of  course  the  expense^  ^ 

Ledbetter's  deposition,  to  which  so  much  importance 
has  been  attached,  proves  at  most,  only  wliat  the  colliers 
in  some  parts  of  England,  in  common  parlance,  under- 
stood by  the  term  mine.  But,  even  as  to  this  point,  it  is  not 
explicit,  but  affords  only  his  opinion.  But  had  it  been 
explicit,  it  Is  short  of  the  evidence  upon  which  the  case  of 
Ctavering  vs.  Ctavering  was  decided,  and  which  went  to 
shew  the  usage  as  to  tenants,  for  life  or  years,  of  collieries. 

Whatever  restrictions  the  law  Imposes  upon  convention.. 
al  tenants,  as  to  whom  the  reversioner  has  a  right  to  im« 

f/i)2Atk.  183. 
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1888.     pose  his  terms,  are,  a  JorHorif  applicable  to  a  tenant  in 

December. 


d(»wer»  who  conies  to  her  estate  by  act  of  law. 


Crouch 

vi, 


Pal^;ar,       December  19.— Judge  Brookb,  delivered  the  opinion  of 
^^      the  courts  that  the  decree  should  be  affirmed.")^ 

*  Judge  Green  did  not  tit  in  thii  cause. 


Jones  against  Lucas. 


Where,  on  a  trial  at  law,  a  deposition  is  introduced,  taken  regularlj  under  a 
eomroission,  and  an  objection  b  made  to  some  of  the  questions  as  leading 
questions,  the  court  cannot  suppress  the  improper  questions  and  ansvers, 
after  the  jury  is  sworn  i  but  the  objection  should  be  made  to  the  court  be- 
fore the  jurj  is  sworn,  and  the  improper  questions  and  answers  suppressed. 


Lucas  brought  an  action  of  trespass  on  the  case,  in  the 
superior  court  of  Mecklenburg  county,  against  Jones,  for 
a  fraud  in  selling  him  an  unsound  negro.  At  the  trial, 
the  plaintiff  offered  in  evidence,  the  deposition  of  Amy  B. 
Jones,  taken  under  a  commission.  The  defendant  moved 
the  court  to  exclude  from  the  jury,  certain  answers  con- 
tained in  the  deposition,  to  questions  which  were  leading 
ones.  The  court  overruled  the  motion^  and  permittdl 
the  answers  in  question  to  go  to  the  jury ;  to  which  opi« 
Dion  the  defendant  excepted.  A  verdict  waa  rendered  for 
the  plaintiff,  and  judgment  accordingly.  The  defendant 
appealed  to  this  court. 

The  case  was  submitted  without  argument 
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Jdimary  21.-— Judge  B«ooke»*  delivered  tkeopinkMi  of 
the  court. 

The  court  is  of  opinion^  that  the  objections  taken  in 
the  bill  of  exceptions,  to  the  deposition  referred  to,  came 
too  late.  Although  the  questions  were  leading  qiuestionsy 
calculated  to  inform  the  witness  uf  the  answers  expected 
bj  the  party  propounding  them«  and  therefore  improper  $ 
yetf  after  the  jury,  were  sworn,  it  would  have  been  irre- 
gular to  suppress  the  deposition,  there  being  no  objection 
to  the  competency  of  the  witness.  Before  the  jury  were 
sworn,  on  motion,  the  questions  and  answers  objected  to 
ought  to  have  been  suppressed  by  the  court.  Afterwards* 
and  upon  the  trial,  the  objections  could  only  go  to  the 
credit  of  the  witness.  The  judgment  is^  tbereforef  to  be 
affirmed. 

*  Judge  Cabell  abteDt. 


Triplett  against  Micou* 


Where  a  suit  it  brought  against  two  persons  on  a  bond  ezeonted  by  both,  and 
it  abates  as  to  one  bj  his  death  ;  a  Yerdiot  finding  Only  that  the  sarfiving  de« 
fendaat  haA  not  ptU  the  debt,  U  bad,  aad  a  Bew  trial  most  be  swarded. 


John  Micou,  as  agent  for,  and  suing  for  the  benefit  of, 
Judith  Matthews,  brought  a  suit  in  Henrico  superior 
court,  against  Daniel  and  Philip  Triplett,  on  a  bond  exe« 
cuted  by  them  in  the  penalty  of  8  360,  and  conditioned  to 
pay  half  that  sum,  and  to  return  two  negro  men,  which 
bad  been  hired^  weU-dotbed*    The  declaration  in  its  com* 
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IMS.     mencement,  describes  the  action  to  be  "  a  plea  of  breach 

^^^!^^  of  coYenanf    It  then  states  that  the  said  Tripletts,  by 

Tripictt   their  writing  obligatory,  covenanted  and  agreed,  for  the 

Bfi^,    hire  of  two  negro  men,  to  pay  to  tlie  said  Micou  t  S60, 

to  be  discharged  by  S  ISOt  and  to  return  the  negroes  weH 

clothed.    It  concludes  thus*  ^<  and  the  said  Micou,  in  fact 

«  saithy  that  the  said  Tripletts,  although  often  reqnired, 

*<  did  not  pay  to  him  the  said  Micou,  the  sum  of  8  180, 

«  on  or  before  the  firdt  of  January,  1818,  or  return  the 

•*  said  negroes  well  clothed,  as  he  stipulated  to  do ;  but 

<<  his  said  undertaking  to  perform  constantly  refosed,  and 

^^  still  doth  refuse ;  wherefore,  an  action  hath  accrued  to 

«<  the  said  Micou  to  have  of  the  said  Tripletts,  the  penalty 

^^  of  2  360,  and  damages  S  ,  and  therefore  he  sues.*^ 

The  suit  abated  as  to  Daniel  Triplett  by  his  death,  and 
the  appearance  bail  of  the  surviving  defendant  pleaded 
payment. 

On  the  trial,  the  jury  found  a  verdict  to  the  following 
effect :  '^  that  the  surviving  defiMidant  hath  not  paid  to  the 
•*  idaintiff  the  debt  in  the  declaration  mentioned,  as  the 
««  plaintiff  by  replying  bath  alleged ;  and  they  de  allow 
•*  on  the  said  debt,  interest  from  the  first  day  of  January* 
«M818,  till  paid." 

The  court  gave  judgmmt  for  8  S60  and  costs,  to  be 
discharged  by  the  payment  of  S  180  with  interest,  &c. 
and  the  defendmt  Philip  Triplett  obtained  a  supersedeas. 

J>nckola$f  for  the  appdlant 

8dd4nf  for  the  appellee. 

Two  objections  were  made  by  the  counsel  for  the  ap- 
pellant: 1.  That  the  declaration  is  in  eoroenanJt^  and  the 
proceedings  in  debt:  That  part  of  the  demand  which  re- 
.  lates  to  returning  the  negroes  well  clothed,  clearly  belongs 
to  covenant^  and  not  debf.  But  the  judgment  is  for  the 
penalty*    This  can  only  be  applicable  to  an  action  of  debt' 
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2.  The  verdict  only  findSf  that  the  twrciiaing  defendant 
did  not  pay*  without  saying  any  thing  of  the  deeoued  do- 

For  the  appellee,  it  was  said,  that  the  dedaration,  tho^ 
informal,  was  good  after  verdict.  The  character  of  the 
action  is  not  fixed  by  the  cxmdxmxm  of  the  declaration,  but 
by  its  general  frame  and  structure.  The  averment  of  the 
breach  relates  to  both  the  defendants.  If  the  breach  is 
coextensive  with  the  condition  of  the  bond,  it  is  suflScient. 
Payment  is  a  good  plea  in  covenant.^ 6J  None  of  the 
cases  support  the  objection  to  the  verdict 

JaxvdJLT^  18^— Judge  Bbookb^  delivered  the  opinion  of 
the  court  :* 

The  declaration  in  this  case  alleges,  that  both  of  the  de* 
fendants  covenanted  to  pay  tlie  money  and  return  the  ne- 
groes well-clothed.  The  sait  abated,  as  to  one  of  the  de- 
fendants, and  the  appearance  bail  of  the  other  defendant 
pleaded  payment ;  to  which  there  was  a  general  replica- 
tion. The  verdict  finds,  that  the  surviving  defendant 
bath  not  paid  the  debt  in  the  declaration  mentioned. 
Passing  by  the  objection,  that  the  verdict  does  not  re- 
spond to  the  charge  for  clothing,  (it  being  most  beneficial 
to  the  appellant,)  the  court  is  of  opinion,  that  it  is  defec- 
tive in  this,  that  it  does  not  negative  the  payment  of  the 
money  by  the  deceased  defendant,  which,  upon  the  plea, 
was  within  the  issue.  The  judgment  is  therefore  revers- 
ed ;  and  this  coui*t  proceeding,  &c.  a  new  trial  is  awarded, 
and  the  cause  sent  back  for  further  proceedings  to  be  had 
therein. 

(a)  See  the  cases  of  Buokner  and  wife  va.  BUir,  2  Manf.  336.  Green  v«. 
Dalaojr,  %  Manf.  StS.    NorveU  t»,  liud||im,  4  Matf.  40«. 

{h)  Huniuoot  vff.  Cartlejr,  1  H.  &  M.  153.  HammiU  xw.  BuUett^s  exor's,  1 
Can,  567. 

*  Judg;e  Cabell  absent. 
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Bagwell  against  Babe. 


In  a  plea  of  oKdn  <M^y,  H  it  nec«saM7  for  the  defendant  to  aegaUfc  or  1^ 
all  the  facts,  that  are  required  to  bar  the  plainUfTs  action. 

Therefore,  in  such  a  plea,  it  is  necessaiy  for  the  defendant  lo  state,  not  only 
that  the  plaintiff  was  an  aUm  enemy,  but  also  that  he  had  not  the  ticense  of 
thegwerrmeni  to  remain  in  the  country. 

It  is  further  necessary,  during  the  war  of  1813,  for  the  plea  to  affirm  that  the 
plaintiff  had  been  ordered  off  by  the  executive  of  the  United  States  i  as,  by 
virtue  of  an  act  of  Congress,  an  alien  enemy  is  permitted  to  remain  m  the 
country,  until  he  is  ordered  to  depart  by  the  executive. 


This  was  an  acthin  of  assault  and  battery  brdtigbt  in 
the  county  court  of  Accomack,  by  George  Babe  against 
Charles  Bagwell. 

The  declaration  is  in  the  usual  form.  The  defendant 
filed  two  pleas :  First,  ••  that  he,  the  said  George,  at  the 
*<  time  of  issuing  the  original  writ  of  him,  the  said  George, 
<«  in  this  cause,  was  a  subject  of  the  King  of  Great  Bri- 
•'  tain,  then  waging  and  carrying  on  war  against  this 
<<  state,  and  the  citizens  thereof;  and  this,  be  the  said 
«  Charles  is  ready  to  verify .'• 

The  second  plea  is^  that  as  to  the  coming  with  force 
and  arms,  and  also  as  to  the  battery  and  wounding  afoie- 
said  of  him  the  said  George,  the  said  Charles  is  not  guiU 
ty  ;  and  as  to  the  residue  of  the  trespass,  assault  and  Im- 
prisonment, that  he  the  said  Charles  was  duly  commis^ 
sioned  lieutenant  colonel  commandant  of  the  99th  re^ff- 
ment  of  militia  in  the  county  of  Accomack ;  and  the  said 
George  Babe  being  a  subject  of  the  King  of  Great  Britain, 
then  at  war  with  the  United  States,  and  the  said  George 
Babe  not  having  become  a  citizen  of  the  United  States, 
'•  and  being  a  suspicious  man,  who  the  said  Charles  Bag- 
«  well  judged  would  have  carried  information  of  the  mi- 
<<  litary  strength  of  his  regiment  to  the  enemy,  at  that 
«  time  hovering  on  and  near  to  the  limits  of  the  said  99th 
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^*  regiment,  the  said  Charles^  by  virtue  of  his  authority 

«  as  commanding  tlio  said  regiment,  gentUi  laid  his  hands 

<<  upon  the  said  Qeorge,  and  arrested  him,  and  took  bis   Bagwell 

«  body  in  custody  and  detained  him  in  execution,  until  he     Babe. 

<<  was  discharged ;  which  is  the  residue  of  the  trespass, 

^*  assaultf  and  imprisonment  aforesaid,  fic.'' 

The  plaintiff  demurred  to  the  first  plea,  and  concludes 
his  demurrer  by  saying  «  and  for  cause  of  demurring  in 
^<  law  to  the  said  plea,  the  said  George  Babe  sheweth  to 
«  the  court  here  the  cause  following,  to  wit :  that  long  be- 
^<  fore  the  declaration  of  the  present  war  bet>^een  the 
'^  United  States  of  America,  and  the  Kingdom  of  Great 
'^  Britain,  viz  :  in  the  year  ,  he  the  said  George^ 

'<  migrated  from  the  Kingdom  of  Great  Britain  aforesaid, 
<<  to  the  United  States  of  America ;  and  has  constantly 
^'  resided  in  the  United  States  of  America  since  that  time 
**  to  the  present  day ;  and  this  he  is  ready  to  verify.** 

As  to  the  second  plea,  the  plaintiff  replied,  that  the 
said  Charles  did  not  arrest  and  imprison  the  said  George, 
for  the  cause  and  in  the  manner,  as  he  in  pleading  hath 
above  alleged. 

The  defendant  joined  in  demurrer  to  the  first  plea, 
and  joined  issue  on  the  replication  to  the  second  plea. 

On  the  trial  of  the  issue  in  fact,  the  jury  found  a  ver- 
dict for  S  S25  damages ;  and  the  court  sustained  the  de- 
murrer to  the  plea  of  alien  enemy.  The  court  gave  judg« 
ment  accordingly  for  the  plaintiff,  and  the  defendant  ap- 
pealed to  the  superior  court  of  law  for  the  county  of  Ac- 
comack. 

The  superior  court  affirmed  the  judgment  of  the  county 
court ;  and  the  defendant  appealed  to  this  court. 

Mehdas,  for  the  appdlant. 

Leigh  and  Upshur,  for  the  appeUee. 
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!  1823.         It  was  contended  for  the  appeliant».  that  the  court  erred 

in  sustaining  the  demurrer.  The  plea  of  tUten  enemy  is  a 
good  and  valid  defence.  The  demurrer  is  a  general  one, 
and  therefore  no  exception  can  be  taken  to  the  form  of 
the  plea.  But  the  demurrer  itself  is  irregular,  because 
it  brings  forward  a  new  mutter  affact,  viz  :  that  the  plain- 
tiff* was  commorant  in  this  country  before  the  war^  which 
is  wholly  incompatible  with  the  idea  of  a  demurrer.  But^ 
even  if  this  fact  were  regularly  pleaded^  it  could  afford 
no  protection  to  the  plaintiff,  from  arrest.  As  an  alien 
enemy  he  is  liable  to  arrest,  unless  he  is  protected  by  a 
safe  conductfCaJ  and  without  it,  he  will  not  be  pro- 
tected.f^J  >\hen  a  plaintiff,  by  his  replication,  means 
to  *  rely  on  a  special  license  to  remain  in  the  country,  he 
ought  to  allege  that  fact  8pecially.(^cJ  He  ought  to 
have  replied  that  fact,  instead  of  demurring. 

The  counsel  for  the  appellee  admitted  that  the  plea  of 
alien  enemy  applies  to  all  sorts  of  actions,  whether  reai^ 
personal,  or  mixed  ;CiiJ  but,  an  alien  enemy  coming  into 
the  commonwealth  under  a  safe  conduct,  may  maintain  a 
personal  action ;  or,  if  he  come  hither  by  license  of  govern- 
meitt,  and  live  under  its  protection,  and  war  afterwards 
break  out,  hv  may  maintain  such  action  ;  otherwise,  if  be 
be  commorant  in  his  own  country.fej  By  license,  is  not 
meant  an  express  license  io  each  individual  case ;  hut  gene- 
ral permission.(fJ  If  this  be  not  doubted  in  England, 
much  less  can  it  be  doubted  here,  where  our  laws,  state^ 
and  federal,  give  aliens  in  time  of  peace,  not  only  permis- 
sion to  come  to  our  country,  but  an  invitation  to  come,  and 
promise  them  the  utmost  favor. 

It  >^as  formerly  a  question,  whether  the  plaintiff  roust 
set  forth,  in  his  replication  to  the  plea  of  aUen  enemy,  the 
facts  which  entitled  him,  though  an  alien  enemy  born,  to 

a)  1  Bac.  Abr.  139. 

d)  Wills  r^.  Williarot,  t  Ld.  Baymond,  «8«. 

c)  1   Chittv's  Plead.  550. 

d)  Co.  Litt.  128. 
Wills  vs,  Williams,  I  Salk.  45  ;  1  Ld.  Raym.  882.  ..  ' 


(?: 


)  Oaubiipiy  vs,  DaYallon,  3  Anstr.  467. 
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due ;  or  \irhether  the  defendant  musty  in  his  plea*  set  forth 
all  the  facts  which  negative  the  plaintiff's  right  to  sue. 
But  it  is  now  settled,  that  in  such  case,  the  defendant  roust 
plead  all  the  facts  that  negative*  and  the  plaintiff  is  nut 
driven  to  reply  the  facts  that  sustain  his  riglit  of  su- 
ing.CgJ'  "  The  plea'*  (says  Lord  Renyon,)  ••  roust  nega- 
'« tive  every  presumption,  that  can  arise  in  favor  of  the 
*'  plaintiff's  right  to  sue;  as,  that  he  came  without  a  safe 
«  conduct,  &c/* 

The  coming  without  S(tfe  condudf  is  put  for  illustration ; 
the  plea,  for  the  same  reason,  should  state  that  the  alien 
came,  and  remains  roithout  Hcense  or  permission ;  and  so 
the  approved  form  of  pleading  alien  enemy,  is,  that  the 
plaintiff  came  into  the  country,  and  still  remains,  without 
letters  of  safe  conduct,  and  without  license  or  permission ; 
or,  that  he  is  living  out  of  the  commonwealth,  in  his  own 
country,  adhering  to  the  enemy,  fhj 

The  plea  In  this  case,  therefore,  is  clearly  naught.  It 
only  states,  that  the  plaintiff  was  a  subject  of  the  King  of 
.  Great  Britain,  and  an  alien  enemy,  that  nation  being  then 
at  war  with  our^s  ;  without  stating,  that  he  came  and  re« 
mained  here  without  a  safe  conduct,  and  without  license  or 
permission,  or  that  he  was  commorant  in  his  own  country^ 
adhering  to  our  enemy. 

The  demurrer  to  the  plea  is  general,  though  it  affect  to 
set  forth  a  special  cause ;  which^  however,  exac6y  indi- 
cates the  defect  of  the  plea. 

January  £5.— Judge  Bbooke^  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  the  superior  court  correct- 
ly sustained  the  demurrer  of  the  plaintiff,  to  the  first  plea 
of  the  defendant.    Since  the  consequences  of  war  have 


lif) 


t  Chilt  Plead.  S3S  $  Casseret  vs.  Bell,  8  T.  B.  166. 
3  Chitt.  Plead.  425,  G. 
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jan^'     been  greatly  mitigated,  especially  as  to  non-combatantS| 
the  decisions  of  courts  against  alien  enemleSf  have  been 
less  rigid.     In  the  case  of  Clarke  vs.  Morey^fiJ  the  cases 
have  been  well  reviewed.     The  plea  in  the  case  before  the 
coart,  does  n<rt  negative  nor  affirm  all  the  facts,  that  were 
necessary  to  bar  the  plaintiff's  action.     It  does  not  nega- 
tive the  license  of  the  plaintiff  to  remain  in  the  country,     - 
by  virtue  of  the  act  of  Congress,  entitled,  an  act  respect- 
ing alien  enemies ;  nor  does  it  affirm,  that  he  had  been 
ordered  off  by  the  executive  of  tlie  United  States,  in  pur-      Z-^. 
suance  of  that  act.     Until  such  order,  the  act  gives  per- 
mission to  the  alien  to  remain,  though  his  sovereign  be  at       . : 
war  with  us.    The  other  issues  being  found  for  the  plain-     .'*'• 

tiff^  the  judgment  is  to  be  affirmed.  .  % ' 

-  *• 

(0  10  Johni.  Rep.  ?5^ 
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Lang  Q^atitst  Lewis's  administrator.  is^- 


The  same  against  the  same. 


It  ia  error  for  n  pUmiHr  to  reply  and  (jemur  to  the  same  plet. 

A  replication  bj  the  adminittnitor  of  a  turrtving  poHner,  to  a  plea  of  pay- 
ment, must  aTer  that  the  debt  had  not  been  paid  to  the  deceased  partner. 
A  mere  avennent  that  the  debt  had  not  been  paid  to  the  mrvitHng  partner 
will  not  be  mfficient. 

A  writ  of  scire  faci4i$  need  not  set  forth  what  goods,  laada,  Qco.  have  been  ao- 
quired  by  the  defendant,  since  the  date  of  the  judgment. 

It  is  not  a  good  plea  to  a  scire  fadat,  that  the  defendant  had  transferred,  con* 
▼eyed,  Sco.  to  the  dierilf,  goods  and  chattels,  hmds,  &c.  according  to  the  act 
of  Assembly,  to  a  greater  Tahie,  See.  and  that  no  proceedings  had  been  bad 
under  the  act  of  Assembly,  against  the  said  lands,  &c. 

Kor  is  it  a  good  plea  that  the  defendant  had  transfeired,  in  like  manner,  vari- 
ous debts,  &c.  and  that  the  proceedings  prescribed  by  the  aet  of  Assembly, 
See,  to  recover  such  debts,  had  not  been  had. 


These  yrere  two  writs  of  scire  facias  issued  from  the 
superior  court  of  law  of  James  City  county^  in  the  name 
of  the  administrator  of  George  Lewis  against  George 
Langt  to  revive  two  judgments  obtained  by  Z.  Litchfield 
and  George  Lewis  against  the  said  Lang. 

After  the  rendition  of  the  original  judgment^  Z.  Litch- 
field, one  of  the  plaintifTs,  died ;  and  on  motion  to  the  court* 
suggesting  his  death,  it  was  ordered  that  an  execution 
should  issue,  in  the  name  of  Lewis,  the  surviving  plain, 
tiff.  A  ca.  sa.  was  accordingly  issued  and  served  upon 
Lang,  who  took  the  oath  of  insolveacyy  and  was  thereup- 
on discharged. 

C^rge  Lewis  died,  and  Thomas  James  was  appointed 
his  administrator ;  who  sued  out  the  two  writs  of  sdre  fa* 
das  above-mentioned,  suggesting,  that  since  the  discharge 
of  the  said  George  Lang,  divers  lands,  tenements,  goods 
and  chattels,  had  been  acquired  by*  or  come  to  the  posses- 
sion of^  the  said  George  Lang. 
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The  defendant  pleaded  four  pleas. 

1.  No  such  record. 

£»  That  he  transferred*  conveyed,  &c.  goods  and  chat- 
tels»  rights  and  credits,  lands,  &c.  according  to  the  act  of- 
Assembly,  to  a  value  greater,  Ike.  and  that  no  proceedings 
had  been  had,  according  to  the  act  of  Assembly^  against 
the  said  lands,  &c. 

3.  That  he  conveyed,  transferred,  &c.  according  to  law^ 
yarious  debts,  &c.  and  that  the  proceedings  prescribed  by 
the  act  of  Assembly,  &c.  to  recover  such  debts>  had  not 
been  had. 

4.  That  he  had  paid  the  debt.  In  one  of  the  cases,  the 
defendant  avers  that  he  had  paid  the  said  debt,  to  the  said 
George  Lewis;  in  the  other,  he  avers  that  he -had  paid  the 
debt  generally. 

To  these  pleas,  the  plaintiff  filed  replications  and  de- 
mm*rers« 

1.  To  the  first  plea,  he  replied  that  there  was  no  such  a 
record. 

£.  To  the  second  plea,  he  demurred  specially,  and  as- 
signed the  following  causes  of  demurrer:  1.  That  the 
plaintiff  was  not  bound  to  proceed  against  the  lands,  tene- 
ments and  effects,  if  any  transferred  by  the  said  Creorge 
Lang.  £•  That  the  plaintiff  was  not  bound  to  summon 
the  persons,  if  any,  owing  debts.  3.  That  the  said  plea 
is  double.  4.  That  the  said  plea  does  not  aver,  that  there 
were  lands  and  effects,  and  debts  owing.  5.  That  the  said 
plea  is  in  other  respects,  uncertain,  informal,  and  insuffi- 
cient. 

The  plaintiff  also  replied  to  the  same  plea,  that  there 
were  not  lands,  tenements,  and  effects,  sufficient  in  value, 
to  satisfy  his  said  debt,  so  transferred  by  the  said  defen- 
dant; and  put  himself  upon  the  country. 

3.  To  the  third  plea,  the  plaintiff  replied,  that  there 
were  not  lands  and  tenements,  goods  and  effi^rts,  and  debts 
owing,  and  sufficient  in  value  to  satisfy  his  debts,  so  assign* 
ed  and  transferred  by  the  said  defendant,  as  in  his*fiaid  plea 
he  avers ;  and  of  this  be  put  himself  upon  the  country. 


ihurt  0f  ,9fpeak  ef  HrgiwUu 


279 


To  tliia  pleat  the  (rialtitiff  al«o  demorred  genemll jr. 

4.  The  plaintlflT  replied  to  the  fourth  plea,  that  the  de- 
fendant did  not  pay  George  Lewis  his  testator,  the  sum  re- 
covered ;  and  concluded  to  the  country. 

The  defendant  joined  in  the  demurrers ;  and  it  is  staled 
on  the  record,  that  issues  were  joined  on  the  replications. 

The  court  gave  judgment,  that  the  pleas  of  the  defen- 
dant, were  good  in  law,  and  overruled  the  demurrers  of 
the  plaintiff. 

The  issue  "  no  such  record/'  was  decided  by  the  court 
on  inspection,  and  adjudged  in  favor  of  the  plaintiff. 

On  the  three  other  pleas,  a  jury  was  impannelled,  and 
found  a  verdict  in  these  words :  <*  We  of  the  jury,  find 
«  for  the  plaintiff,  the  debt,  damages  and  costs,  in  the  writ 
<^  of  scire  facias  mentioned,  and  his  costs  in  this  behalf, 
<*  expended." 

The  court  gave  judgment,  <<  that  the  plaintiff  may  have 
<^  execution  against  the  defendant j*^  for  the  debt^  ^c.  and  the 
defendant  appealed  to  this  court. 


WxckJiam,  for  the  appellant. 
Upshur f  for  the  appellee. 


The  counsel  for  tfie  appellant  relied  on  the  following 
points : 

1.  That  the  writ  of  scire  facias  was  defective,  in  not 
setting  forth  what  goods,  &c.  lands,  &c.  had  been  acquir- 
ed by  the  defendant,  after  the  date  of  the  judgment. 

2.  That  the  judgment  of  the  court  was  right,  on  the 
plaintiff's  demurrer  to  the  second  and  third  pleas  of  the 
defendant. 

3.  That  judgment  having  been  given  for  the  defen- 
dant on  these  demurrers,  thait  judgment  should  have 
been  absolute  for  the  defendant,  and  that  the  coart  should 
not  have  gone  on  to  try  the  replications  tendered  by  the 
plaintiff  to  these  pleas^  the  plaintiff  having  no  right,  after 
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1825.     demurring,  to  reply  to  the  saine  pleas,  and  tender  an  is- 
anuaiy.   ^^  ^^^^  .^  ^^^^  ^^^^  ^^^  ^  ^^^  ^.^^^  of  filing  Several  pleas 

Ueing  given  to  the  defendant,  and  not  to  the  plaintiff, 

4.  That  the  defendant,  not  having  joined  issue,  no  trial 
could  be  had.  The  statement  on  the  record,  that  **  issttes 
being  joinedf  tsjc.**  is  not  sufficient. 

5.  That  the  replication  to  the  fourth  plea,  of  payment 
generaUj/f  was  defective,  as  it  only  stated  that  the  debt  had 
not  been  paid,  to  the  plaintiff  *s  testate. 

6.  That  the  verdict  was  not  good,  as  it  did  not  find 
what  lands,  &c.  goods,  &c.  had  been  acquired  by  the  de- 
fendant, since  his  discharge. 

7.  That  the  judgment  was  erroneous  in  awarding  exe-  / 
cution  against  the  defendant  generaUi/f  instead  of  awarding  ^ 
it  against  after  acquired  lands,  &c.  goods,  &c.  J% 

On  the  part  of  the  appellee^  it  was  said,  that  as  to  the  \\ 
first  objection,  the  mode  pursued  was  the  most  convenient,  ..  - 
and  that  no  principle  or  precedent  required  an  exact  state-.  =£.. 
ment  of  the  after-acquired  lands,  in  the  scire  facias  ;  tha<^  .-'- 
it  was  impossible  to  ascertain  at  what  time  personal  pro-  .' 
perty  was  acquired  ;  and  as  to  real,  the  title  papers  being 
all  in  the  hands  of  the  defendant,  he  alone  could  know  the 
date  of  its  acquisition. 

As  to  the  demurrer^  to  the  second  and  third  pleas,  the 
court  erred  in  over-ruling  them,  as  the  pleas  presented  no 
substantia]  bar  to  the  recovery  of  the  plaintiff. 

With  regard  to  the  union  of  demurrers  with  replications 
on  matters  ofjact^  it  is  justified  by  the  spirit  of  the  law, 
which  allows  every  matter  of  law  orjact  to  be  pleiided* 
The  same  reason  exists  in  the  case  of  a  replication^  as  in 
that  of  a  plea;  and  this  court  have  already  decided,  that 
a  replication  in  chancery,  does  not  over-rule  a  demur- 
rer.faj  There  is  a  simittter  in  this  case,  which  makes* 
a  complete  issue.  As  to  the  Jijlh  objection,  the  fact  on 
which  ft  is  founded  is  denied,  and  must  be  decided  by  an 
inspection  of  the  record. 

(a)  4  Mimf:  466,  Eppei  w.  Baglejr. 
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The  Terdict  is  qnito  soflkient    It  is  a  general  one,  and     i>^- 
If  it  answers  all  the  matters  put  in  issue,  it  is  good.     It  > 
negatives  all  the  Facts  set  forth  by  the  defendant  in  his 
defence. 

The  seventh  objection  is  founded  on  an  enroneoas  im- 
pression, that  the  judgment  warrants  the  issuing  of  a 
capias  ad  saHsfaciendum  against  the  defendant.  The  judg- 
ment must  have  relation  to  the  scire  facias ;  and  that 
writ  only  demands  execution  of  the  lands^  &c.  which  have 
come  to  the  possession  of  the  defendant^  since  the  original 
judgment. 

January  27.— Judge  Bbooke,  delivered  the  opinion  of 
the  court,  in  both  cases. 

In  the  first  case : 

The  court  is  of  opinion,  that  the  superior  court  erred 

in  permitting  the  plaintiff  to  reply  and  demur  to  the  same 

'  pleas ;  yet,  as  these  pleas  allege  no  substantial  bar  to  the 

action,  and  the  issues  in  fact  being  all  found  for  the  plain* 

tifff  the  judgment  is  affirmed. 

In  the  second  case : 

The  court  would  also  affirm  the  judgment  in  this  case, 
for  the  reasons  assigned  in  the  other  case,  but  the  repli- 
cation to  the  plea  of  payment  which  is  general,  only  nega- 
tives the  payment  to  Lewis  the  surviving  partner.  On 
this  ground,  the  judgment  is  reversed,  and  all  the  plead- 
ings, except  the  pleas  of  payment  atid  no  such  record,  are 
set  aside,  and  the  cause  is  remanded  for  further  proceed- 
ings, and  a  new  trial  awarded^  to  be  bad  therein. 
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jiJSv.       Harwell  against  Bennett  and  Walker. 


On  the  tritl  of  a  writ  of  ad  quod  damnum  to  erect  &  mill  dam,  om  of  the 
jmwi  who  tigiied  the  hiqaiutioo,  gave  evidence,  that  the  dieriff  who  took 
the  inquisition,  declared  in  the  preience  of  himself  and  another  juror,  that 
the  defendant  had  contented  to  the  erection  of  the  mill-dam,  in  conse- 
quence of  which,  he  (the  juror)  had  agreed  to  sign  the  hiquisition  \  this  will 
not  be  a  suflScient  reason  for  quastUng  the  Inquiiition. 


This  was  a  writ  of  ud  quod  damnum  issued  from  tho 
court  of  Mecklenburg  county,  on  the  petition  of  Bennett 
and  Walker,  to  erect  a  dam  IS)  feet  high.  Two  inqui- 
sitions were  returned  and  quashes).  A  third  writ  issued,  . 
on  which  an  inquisition  was  taken  and  returned^  favour- 
able  to  the  petition. 

On  the  motion  of  James  Harwell,  he  was  admitted  a  * 
defendant,  and  opposed  the  building  of  the  said  mill  and  ** 
dam. 

On  the  trial  of  this  writ  and  inquisition,  the  defendant 
introduced  Dennis  Roberts,  one  of  the  jurors  who  signed 
the  inquisition,  to  prove  that  the  sheriff,  before  whom  the 
inquisition  was  taken,  without  knowing  the  opinion  of  the 
witness,  said  that  the  defendant  had  consented  for  the  dam 
of  the  petitioners  to  be  I  Si  feet  high :  that  the  conversa- 
tion was  addressed  to  no  particular  person,  and  took  place 
when  the  witness  and  James  Pully,  another  of  the  jurors, 
were  present :  that  in  consequence  of  the  said  conversa* 
tion  of  the  sheriff,  the  witness  agreed  to  sign  the  inqui- 
sition ;  without  which  he  would  not  have  done  so,  because 
he  believes  that  the  mill-pond  made  the  neighborhood  un- 
healthy ;  and  that  he  had  lived  on  the  head  of  the  pond 
for  four  or  five  years,  and  he  believed  it  had  given  his 
family  the  ague  and  fever. 

Upon  this  evidence,  the  county  court  quashed  the  in- 
quisition. The  petitioners  filed  a  bill  of  exceptiona,  and 
appealed  to  the  superior  court  of  law. 
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The  snperior  court  reversed  the  decision  of  the  comity     i^- 

court*  and  sent  the  cause  back  for  funher  proceedings.      \^^>r^ 

From  this  judgment,  the  appellee  (Harwell)  appealed    HarweU 

to  this  court.  Bennett  tnd 

Walker. 

OUmer  for  the  appellant,  contended  that  the  countjr 
court  did  right  in  quashing  the  inquisition,  on  the  evi* 
deiice  of  the  juror,  and  that  the  superior  court  ought  not 
to  have  reversed  that  decision.  He  referred  to  the  cases 
of  Andertan  vs.  Fox^faJ  and  Cochnm  vs.  8lreet^fbJ  to 
shew  that  such  evidence  as  this^  is  sufficient  to  set  aside 
a  verdict; 

If.  fiijf,  Junr.  eatdra.  The  evidence  is  inadmissible. 
It  would  afford  an  opportunity  for  tampering  with  a  jury, 
if  one  or  a  few  of  the  jurors  might  give  evidence,  going 
to  impeach  the  verdict  In  Cochran  vs.  Streets  a  mt^mriki 
of  the  jurors  gave  evidence  of  the  fact  which  vitiated  the 
verdict ;  and  in  PTiu*$  ta^rs,  vs.  FuquaU  eoc^r^^CcJ  the 
evidence  of  two  jurors  was  rejected.  The  reason  is  as 
fltrong  in  writs  of  dd  quod  dattUMim,  as  in  other  cases. 
As  to  the  case  of  Jhkdermm  vs.  F«a?,  there  were  other  cir« 
cumstances  to  corroborate  the  testiiaony  of  the  jury-men. 

January  SB.-— The  court  affirmed  the  decision  of  the 
superior  court. 

(a)  8  H.  «{  M.  849,  and  iixlge  HoAoe't  omnioD  ib.  863. 

h)  I  Wash.  79. 

(c)  i  H.  &  M.  385.    SBoi.8cPttll.a8e* 
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tm.         Kinney's  executors  against  McClnre. 

February.  "^ 


The  aet  of  limitations  it  a  good  plea  to  a  sait  in  equity,  brought  to  recover 
money  eoUeeted  by  an  attorney  for  the  plaiotifi;  and  not  aeeounted  for  by 
him. 


This  was  an  appeal  from  the  Staunton  chancery  court. 
Many  points  were  made  in  the  arf^ment;  but,  as  the 
court  only  decided  one  point»  via. :  the  propriety  of  the 
plea  of  the  act  of  limitations^  this  report  will  be  confined 
to  that  part  of  the  subject. 

McClure,  as  surviving  partner  of  Hart,  Millert  &c. 
filed  a  bill  against  Ann  Kinney,  &c.  executors  of  Jacob 
Kinney,  deceased,  and  the  devisees  of  the  real  estate,  to 
recover  a  sum  of  money  which  the  complainants  had  pat 
into  the  hands  of  the  said  Jacob  Kinney,  as  an  attorney,  to 
collect ;  and  which,  they  allej^d,  he  had  collected,  and 
failed  to  pay  over  to  the  complainants.  The  bill  prays, 
that  the  real  estate  may  be  subjected  to  the  payment  of 
the  debt,  in  the  event  that  the  personal  estate  should  not 
be  sufficient. 

Two  receipts  are  exhibited,' signed  by  Jacob  Kinney, 
and  dated  In  1802,  in  these  words:  «  Received  Jacob 
<<  Swoope's  assumpsit  for  S5L  1 58.  5d.  in  part  of  this 
*<  execution  ;•*  and  the  other :  «  Received  Jacob  Swoope's 
^  assumpsit  for  the  within  sum  of  &B91.  4$.  7d.  in  full  of 
"  the  within  execution.^ 

The  executors  disclaim  all  personal  knowledge  of  the 
transaction  sUted  in  the  bill,  but  admit  the  hand-writing  of 
Jacob  Kinney,  in  the  receipt  above  mentioned.  They  con- 
tend, however,  that  the  money  ought  to  be  presumed  to 
have  been  paid,  as  it  was  improbable  that  their  testator 
should  have  retained  so  large  a  sum  of  money,  from  1802 
until  1812,  (the  time  of  the  testator's  death.)  T^ey  also 
plead  the  act  of  limitations. 
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The  cMse  wa9  sent  to  a  connnissioner*  to  ascertain  the      (833. 
amount  of  the  plaintilTs  clainif  who  reported  dS£L  59.  9d.     ^  ^*'^' 
to  he  due. 

The  deposition  of  Jacob  Swoope  stated,  that  he,  be- 
ing indebted  tq  Kinnerly,  (the  pei*8on  against  whom 
MrClure  k.  Co.  had  obtained  judgment,  by  Jacob  Kin- 
ney, their  attorney,)  he  agreed  with  Jacob  Kinney,  as 
agent  of  McClure  &  Co,  to  pay  about  S 1000  on  account 
of  Kinnerly,  and  in  part  satisfaction  of  the  judgment  which 
McClure,  Brydie  &  Co.  had  obtained  against  the  said 
Kinnerly ;  that  Kinney  knowing  the  affairs  of  Kinnerly 
to  be  desperatei  agreed  to.  take  the  said  Swoope's  notes, 
payable  in  four  and  five  years,  without  interest ;  that  the 
said  notes  were  paid  when  due,  &c. 

.James  Bullock  deposed,  tliat,  in  the  year  1810,  he  was 
requested  by  William  Brown,  of  the  firm  of  William 
Brown  &  Co.  to  examine  in  the  clerk's  office  of  Augusta 
county,  and  see  what  had  been  done  with  the  bonds  exe- 
cuted by  Reuben  and  William  Kinnerly,  to  McClnre, 
Brydie  &  Co.,  Brydie,  Brown  &  Co.,  or  Miller,  Hart  & 
Co. ;  and,  if  possible,  to  get  the  money  for  those  claims, 
given  to  Jacob  Kinney  to  collect,  as  an  attorney,  many 
years  previous:  that,  upon  examination,  he  found  tuo  or 
three  of  the  executions  returned  satisfied,  or  nearly  sof 
by  Kinney  himself,  (as  well  as  he  recollects,)  as  far  back 
as  1802 :  that  he  saw  Jacob  Kinney  on  the  same  day, 
and  told  him  of  the  return  made  upon  the  executions,  and 
demanded  payment :  that  Kinney  shewed  the  deponent 
his  brother  Chesley  Kinney's  bonds,  (which  he  had  taken 
on  account  of  the  said  debts,)  and  offered  to  deliver  them 
to  the  deponent  in  discharge  of  the  said  claims  :  that  the 
deponent  refused  to  accept  them,- but  said  be  wouM  take, 
in  discharge  thereof,  bonds  of  responsible  men  :  that,  to 
this,  Kinney  made  no  reply,  and  left  the  deponent  abrupt- 
ly :  that,  upon  seeing  Kinney  again,  he  told  the  deponent 
that  if  his  brother  did  not  discharge  the  bonds  at  a  very 
early  period,  he  would  ;  and  that  he  would  write  to  Mr. 
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18^.     Brown  upon  the  subject :  that  the  deponent  met  Ktmiey 

^^^![^^  some  tine  afterwards  in  CharIotteRville»  and  mentioned 

Kinney's  the  subject  of  those  debts  again ;  he  replied  they  were  not 

^^^'    collected,  but  would  be  very  soon  \  and  that  he  had  written 

MsCiuiv.  ^^  |^|,^  Brown,  apprising  him  of  the  transfert  and  that  he 

would  pay  the  debt  himself,  if  the  money  was  not  paid  by 

his  brother  very  shortly. 

Accounts  were  made  up  by  the  commissioner  of  the 
administration  of  Uie  personal  estate,  and  of  the  value  of 
the  real  estate. 

The  chancellor  decreed,  that  the  complainant  should 
recover  of  the  defendants  the  sum  of  S9di.  5s.  9d.  with  in- 
terest from  the  27th  of  March,  180£ ;  and  as  it  appears 
that  the  executors  have  disbursed  all  the  personal  estate 
of  their  testator,  &c.,  and  the  court  being  of  opinion,  that 
the  real  estate  of  the  testator  is  subjected,  by  his  will,  to 
the  payment  of  the  monies  aforesaid  ;  it  is  therefore  de- 
creed, that  unless  the  defendants  pay  to  the  complainant 
the  said  sum  of  money,  on  or  before  the  1st  day  of  Feb- 
ruary next,  so  much  of  the  real  estate  shall  be  soMf  as 
will  be  sufficient  to  discharge  the  said  debt,  &c. 
From  this  decree,  the  defendants  appealed* 

JoAft^ont  for  the  appellants. 

CaHf  for  the  appellee. 

It  was  said  by  the  appellants'  counsel,  that  this  claim 
'  was  barred  by  the  act  of  limitations,  unless  the  assumpsit 
to  James  Bullock,  took  the  case  out  of  its  operation.  He 
contended,  that  the  testimony  of  Bullock  did  not  apply  to 
this  claim  ;  and,  therefore^  the  act  was  left  in  foil  opera* 
tion. 

The  counsel  fbr  the  appellee  answered,  that  Jacob  Kin- 
ney was  a  trustu  for  the  clients,  whose  money  he  had  col- 
lected, and  therefore  the  act  of  limitation  wouM  oot  ap- 
ply to  the  case. 
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To  thb  it  was  replied,  that  an  attorney  did  not  ooMe  ^^i^^^- 
under  the  description  of  a  trusUtf  within  the  meaning  of  ^ 
the  rule.  The  Bituation  of  attornies  would  be  truly  peri- 
lous, if  the  act  of  limitations  did  not  apply  to  them.  They 
and  their  posterity,  might  be  made  to  account,  at  any  dis- 
tance of  timet  for  all  the  monies  collected  during  their 
lives,  when  all  the  evidences  of  payment  may  have  been 
lost.  An  attorney  cannot  be  considered  as  a  trtkStUt  t>e* 
cause  the  proper  action  against  them,  is  an  action  on  the 
caUy  or  a  motion  under  the  act  of  Assembly,  and  not  a 
bill  in  equity  to  enforce  the  trust.  A  sheriff  is  not  pro* 
tected  by  the  act,  only  because  the  debt  is  proved  by  re- 
cord,  or  covered  by  his  bond  of  office.  An  executor  too 
is  a  trustee,  because  he  has  the  legal  estate,  and  the  lega- 
tee most  bring  a  suit  in  equity.  These  cases  are  wholly 
different  from  that  of  an  attorney.  The  testimony  of 
Bullock,  does  net  apply  to  the  case  before  the  court. 

February  5. — Judge  B&ooke,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  the  evidence  in  the  record, 
is  not  sufficient  to  repel  the  plea  of  the  acts  of  limita* 
tions.  The  decree  is,  therefore,  reversed,  and  the  bill  dis- 
missed. 
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1823.  Kendall  vs.  Eyre. 

February, 


A  tesUtor  by  hit  will,  dated  in  1794»  devises  a  tract  of  land  to  his  soo  C,  *<  and 
«*  his  lawful  issue  living,  as  shall  be  more  fully  described  in  a  further  clause 
•  of  this  -will.*^  He  then  devises  other  parcels  of  land  to  his  other  children* 
and  always  adds,  to  their  lawful  issue  Uving,  In  a  subsequent  clause,  he 
says,  « therefore  each  of  the  dividends  and  lot  as  ajbresaid,  shall  and  may 
«  be  held  and  possessed  by  each  of  my  children  respectively,  or  tlteir  lawful 
**  issues  living,  {as  being  now  more  particularly  expressed,)  but  in  case  either 
«*  of  my  scdd  mm»  or  daughters,  shall  sell  the  -wMe  or  any  part  thereof  or 
**  grant  a  lease  fur  a  certain  number  of  years,  or  give  mortgage  on  the  -whole 
**  or  any  part  thereof  in  such  case  that  dividend  or  lot  shall  be  forfeited, 
"  and  be  equally  divided  amongst  all  the  other  of  my  children,  if  they  should 
"  be  livings  or  die  without  leaving  such  issue,  at  the  time  of  their  death^  in 
**  either  case,  let  the  survivor  or  survivors^inhent  such  part  .•  Provided,  they 
«*  hold  the  same  conditiotuilly,  not  to  sell,  lease  for  a  certain  term,  or  morv- 
"^^S^  o*  aforesaid;  and  -when  all  my  children  and  their  issue  may  become 
**  extinct,  then  to  my  -wife  JV,  arul  her  heirs  for  ever.*  Held,  that  C>  took 
an  estate  tail,  whicti  was  converted  into  a  fee  simple  by  the  law. 


This  was  an  action  of  ejectment  brought  in  the  supe- 
rior court  of  Northampton,  by  William  Kendall,  and  Sa» 
rah  C.  B.  Rogers,  for  one  messuage,  one  garden,  one  or- 
chard, and  three  hundred  acres  of  wood  land.  The  decla- 
ration was  served  on  Oldham  and  Cobb,  tenants  in  pos- 
session ;  and,  afterwards,  William  Littleton  Eyre,  an  in- 
fant, by  John  Eyre,  (who  was  appointed  his  guardian,  ad 
litem^)  was  admitted  defendant  to  this  suit. 

At  the  trial,  the  jury  found  a  special  verdict,  setting 
forth,  in  substance,  the  following  facts : 

That  William  Kendall,  tbe  elder,  was  seised  in  his  life- 
time, and  at  the  time  of  his  death,  of  a  plantation  and 
tract  of  land,  supposed  to  contain  six  hundred  and  ten 
acres,  situated  on  Cherrystone  creek,  in  the  county  of 
Northaaipton*: 

That  the  said  William  Kendall,  the  elder,  on  the  11th 
day  of  September,  1794,  duly  made  and  published  his  last 
will  in  writing,  which  contained,  among  other  things,  the 
following  devises : 
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<*  ImprimiB :  I  order  and  direct  that  300  acres  of  land  p^J^J^ 
*<  fronting  on  the  river,  so  as  including  the  dwelling 
'<  house,  yard,  garden/ and  the  adjacent  fruit  treeSf  to  be 
<^  laid  off  by  lines  running  eastwardly  and  westwardlyt 
<<  through  the  middle  and  most  beautiful  part  of  my  said 
**  plantation,  be  allotted  to  my  son  Cusiis  Ketidall^  and  his 
*<  lawful  issue  livingf  as  shall  be  more  fully  described  in  a 
**  further  clause  of  this  will.  Item :  The  next  200  acres^ 
**  lying  back  of  Custis*s,  and  to  the  northward  of  him^ 
<<  also  to  be  laid  off  by  a  line  running  eastwardly  and 
<<  westwardly,  be  allotted  to  my  son  Thomas  Preson  Ken* 
^^  dallf  and  to  descend  to  him  and  to  his  lawful  issue  livings 
««  as  shall  be  more  fully  expressed  hereafter.  Item :  100 
**  acresy  running  as  before  described,  and  lying  to  the 
^^  southward  of  Custis^s,  as  intended  for  my  son  William 
<<  Kendallf  and  to  his  lawful  issue  living ;  but,  if  J^rs. 
<'  Kendall  should,  at  her  death,  give  her  small  plantation 
**  on  Jflasswadooc^  to  my  son  William^  then  the  said  100 
^<  acres  must  be  added  to  Cnstis's  dividend,  which  would 
<^  make  htm  up,  in  that  case,  400  acres,  but  to  be  more  fvU 
**  ly  eocpressed  in  a  future  dause.  Item :  The  last  ten 
<<  acres  still  lying  to  the  southward  of  the  above  lOOacres^ 
<<  I  mean  as  a  lot,  (which  I  suppose  may  fall  somewhere 
*<  about  LitAe  ^eckf)  to  be  equally  divided  between  my 
*f  two  daughters,  Mn  Upshur  KendaUf  and  Sarah  C.  B. 
<<  Kendall^  and  to  their  lawful  issue  livings  as  I  shall  more 
*^  fully  eoc^plain  hereafter,*^  &c«  ^*  Item :  As  this  clause  Is 
<<  the  winding  up  of  my  sentiments  respecting  my  landed 
*<  property,  I  hope  the  most  favorable  construction  will 
<<  be  put  upon  my  words  and  intention ;  therefore,  each 
<<  of  the  dividends  and  lot  as  aforesaid,  shall  and  may  be 
<<  held  and  possessed  by  each  of  my  children  respectivelyp 
^<  or  their  lawful  issues  Uvingt  fas  being  now  more  parti' 
*<  cidarly  expressedfj  but  in  case  either  of  my  said  sons  or 
<<  da%lghteTSf  shall  sell  the  whole  or  any  part  thereqff  in  such 
<<  case,  that  dividend  or  lot  shall  be  forfeited,  and  be  equally 
**  divided  amongst  all  the  other  of  my  children^  i^  they 
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1833.  i(  should  be  livings  or  to  Uieir  lawfial  issue  in  case  of  such 
,  **  parentis  deaths  and  so  on  to  their  lawful  issne  so  long  as 
*<  there  is  a  child  or  grand-child  to  represent  me:  or  where 
<*  any  of  my  children  may  die  without  lawful  issue  living, 
«« or  die  without  leaving  such  issue  at  the  time  of  their  death, 
««  in  eitiier  case^  let  the  survivor  or  survivors  inherit  such 
*^  part :  provided^  they  hold  Hit  same  conditionally,  not  to 
**  sell,  lease  for  a  certain  terniy  or  mortgage  as  aforesaid  : 
<^  and  where  all  my  children,  and  their  i&sut,  may  become 
<*  extinct,  then  to  my  wife,  JWzncy  Kendall,  and  her  heirs 
**for  ever:** 

That  the  testator  died  in  1795,  and  his  will  was  duly 
proved  and  recorded : 

That  on  the  8th  day  of  August,  1797,  Cnstis  Kendall, 
together  with  J^Tancy  Kendall,  the  widow  of  WUliam  Ken^ 
dall,  the  elder,  executed  a  deed  conveying  the  aforesaid 
three  hundred  acres  of  land,  to  William  Eyre,  who  imme- 
diately entered  upon,  and  became  seised  of,  the  said  300 
acres  of  land,  until  his  death  on  the  SSd  day  of  Decem- 
ber, 1808  : 

That  the  said  William  Eyre,  by  his  will,  devised  the 
said  300  acres  to  his  son  Hilliam  Littleton  Eyre,  who  en. 
tered  upon,  and  became  seised  of,  the  said  land,  by  his 
guardian,  and  continues  seised  thereof  |  which  land  is  the 
same  that  was  devised  in  the  will  of  William  Kendall,  senr. 
to  his  son  Custis  Kendall : 

That  the  said  William  Kendall,  the  elder,  left  no  chil. 
dren  living  at  his  death,  except  those  named  in  his  will 
aforesaid,  viz  :  ^nn  Upshur  Kendall^  Thomas  Freson  Ken- 
dall,  Custis  Kendall,  William  Kendall  mi  Jinn  C.  B. 
Rogers  : 

That  Mn  Upshur  died  in  1796,  an  infant,  intestate,  and 
without  issue ;  Thomas  Preson  died  in  1807,  without  issue, 
he  never  having  been  married ;  and  Custis  Kendall  died 
without  issue,  in  January,  1809,  he  never  having  been 
married. 


!^n 
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That  WiUiam  Kendall  and  Sarah  C.  B.  Rogers^  the  leg-  „  "23. 

Februar}'. 

sors  of  the  plaintiff,  are  the  only  surviving  children  of  ^ 
the  aforesaid  fVilliam  Kendall^  the  elder : 

That  JSTancy  Kendall^  the  widow  of  ffiUiam  Kendall, 
the  elder,  died  in  1805,  she  being  then  the  wife  of  a  cer- 
tain John  Boisnard : 

That  Custis  Kendall,  was  the  eldest  son  of  WiUiam  Ken- 
dall, the  elder : 

That  at  the  death  of  William  Kendall,  the  elder,  all  his 
aforesaid  children  were  residing  In  his  family,  and  were 
all  under  the  age  of  twenty-one  years,  except  Custis : 

That  after  the  death  of  William  Kendall,  the  elder,  no 
partition  was  made  of  his  said  lands,  until  July,  t797f 
when  a  partition  was  made  at  the  request  of  said  Custis 
Kendall,  by  the  surveyor  of  the  county  of  Northampton, 
by  which  the  lands  in  the  declaration  mentioned,  were 
allotted  to  the  said  Custis  Kendall,  who  by  virtue  thereof 
entered,  and  was  seised  of  the  same,  until  the  execution 
of  the  aforesaid  deed  to  William  Eyre,  by  the  said  Custis 
Ktndall,  and  his  mother  J^Tancy  KendalL 

Upon  these  facts,  the  jury  submit  the^  questions  of  law 
to  the  court.  * 

The  superior  court  gave  judgment  for  the  defendant, 
and  the  plaintiffs  api>ealed  to  this  court. 

WiUiam  Hay,  Junr.  for  the  appellant. 

It  is  apparent  from  the  face  of  the  will,  that  the  testa- 
tor intended  his  children  should  take  life  estates  only,  with 
contingent  remainders  in  fee  to  their  issue  living  at  the 
time  of  their  deaths,  and  in  the  event  that  any  of  them 
should  die  without  such  issue,  with  cross  remainders 
amongst  the  survivors.  That  is  a  good  limitation  by  way 
of  contingency  with  a  double  aspect. 

The  first  diflSculty  to  be  encountered  in  supporting  this 
construction  is,  that  life  estates  are  not  eocpressly  given. 
But  this  circumstance  is  immaterial,  if  it  is  manifest  that 
the  issue  were  intended  to  take  as  purchasers. 
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1823.  As  estates  expressly  given  for  life,  shall  be  enlarged  to 
'  estates  of  inheritance,  when  it  is  necessary  to  effectuate  a 
general  intention  in  favor  of  the  issue,  which  would  other- 
wise  be  defeated ;  so  estates  in  the  first  instance  indefi- 
nitely limited,  or  limited  in  terms  importing  estates  of 
inheritance,  shall  be  reduced  to  life  estates,  when  it  is 
manifest  from  the  subsequent  words,  that  the  testator  in- 
tended the  issue  to  take  as  purchasers.  In  Low  vs.  J9a- 
vis.faj;  and  Doe  vs.  Lamming^fbJ  estates  tail  were  ex- 
pressly given  in  the  first  instance;  but  the  subsequent 
words  plainly  shewing  that  the  issue  were  intended  to 
take  as  purchasers,  they  were  held  to  be  only  life  estates. 
Nothing  can  be  more  manifest  than  that  the  testator,  in 
this  case,  intended  his  son  CustiSf  and  his  other  childreny 
to  ta(e  life  estates  only,  in  the  land  allotted  to  them. 

1.  There  is  a  restriction  upon  the  power  of  alienation, 
applying  in  terms  to  his  children  only,  and  not  to  their 
issuCf  indicating  that  the  children  were  to  take  limited  es« 
tates,  but  that  estates  of  inheritance  were  to  commence  in^ 
their  issue. 

It  may  perhaps  be  said,  although  it  is  inconsistent  with  « 
fee  simple  estate  in  the  children,^  is  perfectly  consistent 
with  an  estate  tail.  But  this  is  not  a  just  inference ;  for 
in  that  case,  it  should  have  extended  to  the  issue,  which  it 
does  not. 

£.  The  issue  were  plainly  intended  to  take  in  remain- 
der, and  not  through  the  parent.  The  limitation  is  to 
Custis  or  his  lawful  issue  living.  For,  although  in  the 
first  part  of  the  will,  it  is  to  Custis  and  his  lawful  issue 
living,  yet  the  testator  has,  in  that  clause,  referred  to  a 
subsequent  one,  as  more  fully  explaining  his  intention,  in 
which  the  limitation  is  as  stated  above. 

The  word  or  is  used  disjunctively,  making  not  one,  but 
successive  limitations  of  the  same  estate,  and  plainly 
shewing  that  the  issue  were  intended  to  take  after,  and 
not  through,  the  parent.    And  if  so,  the  reasoning  in 

(a)  2L4.  Raymood,  1501.  {b)  S  Burr/uoO. 
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WMt^s  case^CO  applies  with  force.  In  this  respect,  this  Pebn^y. 
case  differs  from  the  University  of  Oxford  vs.  ClayUm^fdJ 
in  which  Lord  Northington  determined^  that  bj  a  devise 
to  At  and  the  issue  of  liis  body  living  at  the  time  of  his 
death,  and  for  want  of  such  issue  to  B,  A  took- an  estate 
tailf  because  it  appeared  Trom  the  will,  that  the  issue  were 
intended  to  take  by  descent,  and  not  in  remainder.  In 
addition  to  which  it  may  be  remarked,  that  words  of  limi- 
tation were  wanting,  which  are  not  necessary  here,  and 
that  the  decision  has  met  with  the  disapprobation  of  (he 
profession.^^cj 

3.  The  limitation  in  this  case  is  not  to  issue  indefinitely^ 
but  to  issue  living  at  the  time  of  the  deaths  which  qualifica« 
tion  shews,  that  the  testator  used  the  term  issue  as  a  special 
designatio  personoe.  That  issue  living  at  the  deaths  Is  what 
the  testator  meant  by  the  term  issue  living,  is  manifest, 
because  he  has  so  expressed  it  in  the  principal  clause ;  and 
although  there  is  much  perplexity  in  the  clause,  it  is  im- 
possible to  give  any  other  sensible  construction  to  his 
words.  If  he  did  not  mean  issue  living  at  the  death,  and 
did  not  mean  to  take  in  the  issue  indejinitely,  (which  is 
manifest,)  then,  living  when  f  or  how  long?  No  answer 
can  be  given  but  the  first ;  living  at  the  death. 

4.  The  limitation  over  is  amongst  the  survivors  of  his 
children ;  which  circumstance  is  conclusive,  that  he  did 
not  intend  an  indefinite  failure  of  issue. 

If  the  foregoing  views  be  correct,  the  limitation  to  CuS' 
tis,  however  it  may  have  been  expressed,  is  equivalent  to 
an  estate  to  him  for  life ;  remainder  to  his  issue  living  at 
the  time  of  his  death  ;  if  none,  such  remainder  to  the  sur- 
vivors of  the  children  of-  the  testator*  If  so,  the  case  of 
Warner  vs.  Mason^ffJ  is  an  express  authority.  It  is,  in 
fact,  less  strong  than  this  case.  There  was  some  ground 
for  contending  in  that  case,  that  the  limitationi  by  way  of 

(c)  Co.  Kep.  17.  (e)  2  Powell's  Fcamc,  198. 

(d)  Ambler  385.    1  Eden,  473.  ( / )  5  Mun£  S42. 
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^823.     contingent  remainder,  was  too  remote,  and  tliat  the  life 
^^^^  estate  must  fall  before  the  remainder  could  vest.    Not  so 
here ;  for  the  limitation  over  in  this  case,  being  upon  a 
failure  of  issue  living  at  the  death,  must  take  effect  eo  in- 
stanti  that  the  life  estate  determines. 

There  are  two  other  clauses  in  this  will,  which  it  may 
be  necessary  to  notice.  The  first  is,  that  in  which,  when 
providing  for  a  forfeiture  by  alienation,  he  directs  the  for- 
feited parts  to  be  divided  amongst  his  surviving  children, 
if  \*hey  should  be  living,  or  to  their  lawful  issue,  in  case  of 
such  parent's  death,  and  so  on  to  their  lawful  issue,  so 
long  as  there  is  a  child  or  grand-child  to  represent  him. 

It  may  be  said,  that  this  clause  affords  an  evidence  of 
his  intention  to  prevent  the  estate  from  being  alienable,  so 
long  as  there  was  a  child  or  grand-child  to  represent  him, 
and  if  so,  to  give  an  estate  tail. 

But  this  is  not  the  just  construction.  He  intended 
merely  to  provide,  that  in  the  event  of  a  forfeiture  by  any 
of  his  children,  to  whom  alone  the  restriction  is  extended ; 
that  the  issue  of  a  de^ieased  child  should,  in  the  division  of 
that  part,  represent  the  parent ;  not  that  a  grand«child 
should  not  have  the  power  of  alienation  as  to  that  part  of 
his  estate,  which  had  devolved  upon  him,  after  the  death 
of  his  parent. 

The  other  clause  is,  that  in  which  he  limits  the  estate 
to  his  wife,  where  all  his  children  and  their  issue  may  be- 
come extinct ;  and  it  is  the  only  one  which  affoinls  any 
evidence  of  his  intention  to  give  an  estate  tall  to  his  chil- 
dren,  and  cannot  be  permitted  to  outweigh  the  indication^ 
of  a  contrary  intention,  afforded  by  every  other  part  of 
the  will.  The  court  will  rather  construe  it  to  mean,  a 
limitation  to  the  wife,  upon  the  failure  of  snch  issue,  as  is 
intended  by  the  preceding  clause,  the  precedents  for  which 
construction  are  numerous. 

Besides,  cross- remainders  had  before  bc^en  eccpressUf 
limited  amongst  his  children,  and  the  court,  in  such  case, 
will  never  imply  them,  which  it  must  do,  if  this  clause  is 
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held  to  enlarge  the  estates  or  the  childi-en  to  estates     is^- 

Kenilall 

JFickhanif  R.  Taylor^  and  Upshur,  for  the  appellee.  Eyre. 

A  preliminary  objection  was  made  by  the  appellee's 
counsel)  that  the  plaintiffs  in  ejectment  had  misconceived 
their  action^  as  they  had  not  a  right  of  entry.  The  ne- 
cessity of  such  a  right  is  an  undisputed  principle;  and,  if 
questioned,  can  easily  be  established  by  a  multitude  of 
authorities.  The  right  of  entry  was  tolled  in  this  case^ 
by  the  death  of  William  Eyre,  and  the  transmission  of 
the  estate  by  devise,  to  Littleton  Eyre,  the  present  defen« 
dant.  It  may  be  objected  that  the  right  of  the  appellants 
did  not  accrue  until  the  death  of  Custis  Kendall.  To  this 
it  may  be  answered,  that  if  Custis  Kendall  w  juld  have 
been  barred,  the  appellants,  who  are  remainder-m(  n,  must 
be  equally  barred.  The  appellants  are  reduced  to  this 
dilemma.  If  the  estate  of  Custis  Kendall  was  a  fee-tail, 
(as  we  say,)  the  right  of  the  appellants  is  barred,  both  by 
the  descent  cast,  and  by  the  statute  converting  it  into  a 
fee-simple.  If,  as  the  appellants  contend,  the  estate  of 
Custis  was  a  life  estate^  then  the  condition  against  aliena- 
tion was  good,  the  estate  became  forfeited  by  the  convey- 
ance in  1797,  the  right  of  action  vested  in  them  at  that 
time,  and  the  right  of  entry  is  tolled,  as  well  by  the  length 
of  time,  as  by  the  descent  cast.  So  that,  quacimque  via, 
the  appellants  could  not  maintain  an  ejectment. 

Upon  the  merits.  It  is  evident,  from  a  minute  scrutiny 
of  every  part  of  this  will,  that  the  testator  intended  to 
create  an  estate,  which  the  law  would  not  permit.  He 
designed  to  annf'x  conditions,  which  should  attend  the  es- 
tate indefinitely,  and  Tor  this  purpose  has  used  words, 
which,  according  to  long  established  principles^  can  only 
create  an  estate  tail. 

{s^)  4Bae.  Abr.  291,  Clatches's  case. 
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1823.  That  Cu$iis  Kendall  look  an  estate  tail,  results  from  the 
3^^!^'  devise  to  him  and  Am  lawful  issue  living.  If  the  word 
Kendall  living  ho  omitted,  there  could  be  no  doubt  on  the  subject. 
E^re.  What  effect  then  has  the  addition  of  that  word  ?  Living 
has  relation  to  a  particular  state  or  condiHont  and  not  to 
any  particular  time.  It  is  merely  the  antithesis  to  dead. 
But  suppose  it  relates  to  a  particular  time.  To  what  time  ? 
The  date  of  the  will  ?  Surely  not ;  for  Custis  Kendall 
had  never  been  married.  Did  ic  relate  to  the  death  of 
Custis  Kendall  ?  This  construction  is  disproved  by  the 
subsequent  clause,  which,  the  testator  himself  says,  is  ex- 
planatory of  all  the  rest,  «*  or  where  any  of  my  children 
«*  die  without  lawjtd  issue  living9  or  die  wiUiout  leaving 
«  s^ich  issue  at  the  time  of  their  deaths  in  either  casej*  &c. 
In  this  clause,  he  provides  both  for  the  event  of  his  children 
dying  without  issue  living  at  the  time  of  their  deaths  and 
for  the  event  of  their  dying  without  issue,  indefinitely. 
Did  it  refer  to  the  death  of  the  testator  ?  The  clause  last 
quoted  is  equally  fatal  to  this  supposition,  as  one  member 
of  it  speaks  explicitly  of  his  children  dying  without  leav- 
ing issue,  at  the  time  of  their  death.  If  they  are  purcha- 
sers, (as  the  appellant  contends,)  and  the  devise  applies  to 
the  death  of  the  testator^  Custis  and  his  children  would 
take  as  tenants  in  common  ;  which  would  be  as  little  con- 
formable to  the  wishes  of  the  appellant,  as  to  the  evident 
intention  of  the  testator. 

The  only  remaining  supposition  is,  that  the  testator  in- 
tended an  indefinite  failure  of  issue. 

Again.  The  devise  to  his  wife,  after  all  his  children 
and  their  issue  may  become  extinct,  affords  another  proof 
that  the  testator  meant  an  indefimte  failure  of  Issue.  *  For, 
if  his  children  should  die,  leaving  issue,  and  that  issue 
should  die,  living  the  wife,  it  can  hardly  be  supposed  that 
he  intended  to  deprive  his  wife  of  the  enjoyment  of  the  es- 
tate. In  such  an  event,  the  testator  would  have  produced 
a  partial  intestacyf  which  he  certainly  did  not  intend. 
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The  restriction  on  alienation  is  a  further  proof  that  tbo 
testator  intended  to  give  an  estate  which  would  be  alitna^ 
ble^  without  that  restriction.  Otherwise^  the  restriction 
was  wholly  nugatorj. 

An  executory  demise  cannot  be  attached  to  an  estate- 
tail.f^AJ  The  case  of  Porter  vs.  Bradly^fiJ  does  not  mi- 
litate against  this  doctrine,  as  that  was  in  fact  a  fee-sim- 
ple converted  into  a  fee-tail  by  implicaHon^  and  the  court 
merely  decide  that  the  implication  should  not  be  raised, 
because  it  would  defeat  the  remainder ;  and  considering 
the  limitation  over  as  a  contingent  remainder,  it  cannot 
take  effect  under  the  authority  of  Carter  vs.  Tyler.fjJ 
In  fFamer  vs.  Mison,(^kJ  there  was  an  express  lifS'-es^ 
tattf  and  other  circumstances  going  to  shew  the  intention 
of  the  testator  to  restrain  the  limitation  over  within  the 
'  proper  limits.  On  the  other  hand,  the  case  of  Sydnor  vs. 
SydnorSfCO  is  a  strong  authority  in  our  favour.  Custis 
Kendall^  therefore!  took  an  estate-tail,  which  was  con« 
verted  by  the  statute  into  a  fee-simple. 

Leighf  in  reply. 

1.  As  to  the  objection  to  the  remedy  by  ejectment.  I 
admit  that  a  right  of  entry  is  essential  to  an  ejectment, 
and  that  the  action  cannot  be  maintained,  if  that  right  is 
taken  away  by  any  means  whatever.  It  is  said  that  this 
effect  was  produced,  by  the  conveyance  of  Custis  KendaU 
to  fVHUam  Eyre^  In  the  year  1797.  But  the  act  of  as- 
sembly (^mj  is  deciBiTe  on  this  subject;  which  declares 
that  no  conveyance  shall  operate  to  pass  more  than  the 
estate  of  the  grantor.  Eyre,  therefore,  only  took  an  es- 
tate  for  the  life  of  the  grantor  C  KendaU. 

Such  being  the  nature  and  quantity  of  estate  held  by 
Eyre,  did  he  die  so  seised,  and  was  such  descent  cast  as 
tolled  the  entry  of  the  remainder-man  ? 


A)«Foiib.lOO;    aFearnc,  52.  (*)  5  Mnnf.  «4«. 

i)  3  Term  Rep.  143.  (/)  «  Munf.  269.                       _  -  ^ 

/)  I  Call,  165.  (m)  1  Rer.  Code,  (of  lgl9)  «•  W,  (  flO. 
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ins.        We  have  the  awthoritj  of  Cote  LUUeUMhCuJ  for  saying, 
T^^!])^  that  no  descent  tolls  an  entry,  unless  the  ancestor  dies 
Keoddi   seised  of  a  fee-nmpUf  or  fee-tail  and  freehold. 
B^.         But  in  truths  there  was  no  deecent  in  this  case.    The 
ajipellee  was  in  by  devise,  which  wi»  the  act  of  the  party. 
The  reason  why  a  descent  toils  an  entry  is,  that  the  heir 
is  in  by  act  of  iaw.f  oj    Eyre^  therefore,  was  neither  the 
dMsmw  of  the  tenant  for  life,  or  of  the  remainder-man. 
Not  of  the  tenant  for  life ;  for  he  was  in  by  his  convey- 
ance.   Not  of  the  remainder-man ;  because,  by  force  of 
the  9J0i  of  assembly,  he  took  no  estate  which  interfered 
with  his  rights.    Nor  was  LUUeton  Eyre  a  di$$ei»or.    He 
only  took  what  his  testator  bad  to  give,  viz :  the  estate 
pur  autre  vie.    But  that  neither  made  him  a  diseeix>or^  ifi« 
imder  or  deforceor;  but  only  a  tenafU  at  si^erance^CpJ 

At  the  time  of  the  supposed  descent  cast,  the  right  of 
entry  had  not  accrued ;  for  FFUliam  Eyre  died  in  1808, 
and  Custis  KendaU^  in  1809.  The  right  of  entry,  there- 
fore,  could  not  be  tolled.  An  executory  devise  is  not  af- 
fected even  by  fine  and  recovery. 

£.  As  to  the  merits.  The  limitation  under  which  the 
appellants  claim,  is  either  in  its  nature  an  executory  dt* 
vi»e^  limited  on  a  previous  fee,  given  to  Custis  lOendatl; 
or  a  contingent  remainder  to  the  appellants,  limited  on  a 
life-estate  devised  to  C.  Kendall. 

The  frequent  reference  in  the  will  to  the  explanatory 
clause,  imperiously-  directs  us  to  look  there  for  the  testa- 
tor*s  true  intent  and  meaning.  The  words  «^  as  wnv 
more  particularly  expressed^**  do  not  refer  exclusively  to 
the  restriction  on  alienation,  but  to  the  previous  limita« 
tiuns.  The  expression  *•  shall  be  held  and  possessed  by 
<<  each  of  my  children  respectively^  or  their  Unwffd  issiuie 
«<  living,  &c/'  is  applicable  to  all  the  preceding  Jimita- 

00^387.388. 
(o)  Litt.  4  385. 

XP)  S  Black.  Com.  ITS.  2  do.  150.  Fitzh.  N.  B.  SOI.  Fineb,  963.  Co. 
litt  57*    b.n.S. 
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tionSf  and  is  a  provision  Tor  the  event  of  any  of  the  devi- 
sees dying  in  the  testator's  life,  leaving  issue,  to  prevent 
tlie  estate  firoin  lapsing.  Tlie  effect  of  this  construction  K«ndtii 
will  be»  not  to  make  the  issue  take  by  succession  from  Bjre. 
their  parents,  nor  as  purchasers  of  the  remainder  after 
them  ;  but  by  substitution  in  place  (tf  them.  The  limita- 
tion to  the  children  or  their  iuue  livingf  gives  a  fee-simple 
to  the  children,  if  they  survive  the  testator  $  and  if  they 
die  before  him,  leaving  issue,  it  gives  the  same  estate  to 
the  issue  living. 

If  0.  Kendall  took  a  fee-simple,  the  limitation  over  is 
clearly  good  as  an  executory  devise.  This  constrtiction 
obviates  the  argument  drawn  from  the  prohibition  of  alien- 
ation, and  is  perfectly  reconcilable  with  the  argument  that 
the  prohibition  is  confined  only  to  "the  children.  If  the 
issue  took,  they  were  to  have  a  fee  ^  if  the  remainder-men 
took,  it  was  Intended  to  restrain  their  alienation  also. 
If  this  construction  is  wrong,  that  of  Mr.  Hay  is  right 
Upon  these  constructions,  the  testator  will  die  testate  as 
to  all  his  estate.  Every  event  will  be  as  well  provided  for, 
as  if  C.  Kitndall  took  an  estate  tail.  It  will  be  good  as  a 
contingent  remainder  limited  on  C.  MSnuUdPs  life  estate ; 
or  it  will  be  equally  good  as  an  executory  devise,  if  the 
remainder  is  so  limited,  that  in  the  nature  of  things  it 
could  not  vest,  at  the  termination  of  the  particular  estate. 

February  6.— Judge  Bbookb,  delivered  the  opinion  of 
the  court.* 

The  court  is  of  opinion,  that  CusHs  KtndaH^  under  whom 
the  appdke  claims,  took  an  estate  tail  in  the  land  in  ques- 
tion, under  the  will  of  mOiam  EHmdall  the  elder,  which 
was  converted  into  a  fee  by  the  law,  and  therefore^  afltrm 
the  judgment 

*  Jod^  Gtoch  did  not  tit  in  titit  cue,  the  eaose  twring  been  mned  before 
bis  i^pouittiient. 
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F^h^.      Williams  agaimt  Donaghe's  exe«ator. 


In  equity  at  it  ecMnpetmit  lor  a  orecUtor  to  iirore  tkat  his  daim  wm  due  from  • 
partnenhip,  although  he  mfty  have  taken  a  note  from  one  of  the  paitnert* 
in  his  individual  name. 

A  suit  in  equity  may  be  maintained  i^;aintt  a  partnership,  if  one  of  the  partners 
reades  oat  of  the  etats,  «l^oiigh  the  remedy  would  have  been  at  law,  if 

,    they  had  both  been  residenU  of  this  state. 

Where  an  exception  to  a  oomroiasioner's  report  is  correctly  sustained  by  the 
eourt,  upon  the  evidenoe  produced,  yet  if  there  is  good  reason  to  brieve 
that  other  evidenee  might  be  produeed,  to  give  the  ease  a  diflbreat  result, 
and  tlwt  sooh  evidenee  has  been  vithheldy  in  eonsequenoe  of  the  eommis- 
sioner's  having  allowed  the  item,  the  enurt  of  chancery  ought  not  to  pro- 
nounce a  final  decree,  but  to  recommit  the  account  for  farther  evidenoe  and 
enquiry. 


Hagh  Donaghe  brought  a  sait  in  the  Staunton  chancery 
court,  against  Joseph  and  Cumberland  D.  Williasn,  to 
recover  the  amount  of  a  note,  executed  by  the  said  Joseph 
WiHiams,  to  the  sai4  Donaghe,  for  8 1,169  58  cts. 

The  bill  sets  forth  the  foilowlng  case ;  that  the  plaitt- 
tiff  having  a  waggon  and  team,  In  the  year  1807f  some 
other  horses,  and  a  quantity  of  grain  and  bacon  for  sale* 
be  made  a  contract  with  the  said  Joseph  Williams^  (then 
part  owner  and  manager,  as  he  understood,  of  certain  iron 
works  in  the  county  of  Augusta,  conducted  under  the  name 
and  firm  of  Joseph  and  Cumberland  D.  Willtams,)  for  the 
sale  and  delivery  thereof,  to  the  amount  oM5  2f  169  58  cts. : 
that  he  made  this  contract  under  the  assurance,  that  he 
was  dealing  with  the  Jirm^  and  that  both  partners  were 
liable  for  the  said  debt :  that  he  accordingly  delivered,  in 
the  course  of  the  year,  the  produce  and  |HHiperty  to  the 
amount  above  specified,  on  the  responsibiiUy  tf  the  said 
firm:  that  he  understood  that  the  active  partner  Joseph 
Williams,  was  fully  authorised  to  transact  all  business  for 
the  said  firm:  that  it  will  appear  by  various  orders*  for 
diflRsrent  parcels  of  the  said  produce^  that  this  business 
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was  transmcted  in  the  name  and  under  the  faith  of  the  co-  _,  \>^* 

Februarj. 

partnery  aforeeaid :  tiiat  in  ben  the  same  was  all  dellvered»  \^^>rs^^ 
the  said  Joseph  Williams  executed  his  note  to  the  plain-  wuiwaa 
tiff  for  the  amount,  payable  twelve  months  afterdate:  that  Doea^^ 
the  debt  aforesaid,  has  never  been  paid :  that  he  is  inform-     *^  ^' 
ed,  that  the  said  Joseph  Williams  is  about  to  leave  the 
state,  without  pnying^  or  in  any  manner  securing  the  said 
debt :  that  Cumberland  D.  Williams  can  only  be  subjected 
by  a  suit  in  equity,  as  the  note  was  executed  by  Joseph 
Williams  alone :  that  Cumberland  D.  Williams  resides  In 
Baltimore,  is  a  nMin  of  wealth,  and  owns  large  possessions 
in  Augusta,  as  a  partner  of  the  said  firm.    The  plaintiff 
therefore  prays,  that  a  writ  of  ne  exeat  may  issue  against 
Joseph  Williams ;  that  the  court  may  decree  payment  of 
the  said  ddit,  (h>m  the  said  co-partnery,  and  hold  the  pro- 
perty, real  and  personal,  of  the  co-partnery,  responsible 
to  the  final  decree,  unless  the  absent  partner  gives  ample 
security,  to  abide  by  such  decree,  &c. 

Chi^mberiand  D.  WiUiams  demurred  to  the  bill,  because 
the  plaintiff,  by  his  own  shewing,  had  a  complete  remedy 
at  law.  He,  also,  filed  an  answer,  stating,  that  be  and 
Joseph  Williams,  in  the  year  1806,  became  jointly  inte- 
rested In  the  iron  works  mentioned  in  the  bilU  and  con- 
tinued so  during  the  year  1807  ;  but  that  during  all  that 
period  and  ever  since,  the  said  Joseph  Williams  was  never 
authorised,  to  contract  debts,  or  make  engagements  on  the 
joint  or  several  account  of  this  respondent,  and  that  he 
was  not  so  authorised  in  the  transaction  alluded  to  by  the 
complainant:  that  by  the  books  of  accounts  of  Maw9^ 
Torry  furnace,  and  BeMdere  Forge,  (in  which  establish- 
ment the  respondent  was  interested,),  the  complaiiuint  is 
credited  at  the  former,  for  certain  articles  furnished,  viz  : 
certain  horses  and  grain,  during  the  year  1807,  amount- 
ing to  the  sum  of  £686,  and  by  the  books  and  accounts 
of  said  forge,  he  Is  credited  for  grain  to  the  amount  of  S 1 86f 
furnished  in  1807:  that  the  complainant  agreed,  on  or 
about  the  £0tb  of  August^  1808,  with  the  respondenfj  to 
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1^^-     receive  and  purchase  of  the  latter*  ten  t»nB  of  bar  iron. 

Fbbmaiy*  r  »■  ^ 

y^^-yrs^  at  the  rate  of  S  1 00  per  ton,  deliverable  at  Bdvidere  F&rgt ; 
Wiiiiitmt  that  the  respondent  has  heard,  and  verily  believes,  that 
DoMghc^t  nine  tons  and  a  half  were  delivered  accordingly  to  the 
^'^'  complainant,  and  was  received  by  him ;  and  that  the  re- 
maining half  ton,  was  ready  for  delivery  at  the  time  and 
place  agreed  ;  amounting  to  SS 1000,  which  is  due  to  this 
respondent  alone :  that  he  is  willing  that  the  said  two 
sums  of  2  686,  and  8  186»  amounting  to  S  87S,  shall  be 
deducted^  leaving  a  balance  due  the  respondent  of  %  128  : 
that  the  respondent  does  not  believe  that  the  complainant 
relied  on  the  faith  or  cr^it  of  the  respondent,  as  the  bu- 
siness was  not  carried  on  in  the  name  of  Joseph  and  Cum- 
berland D.  Williams,  and  as  the  complainant  received  in 
liquidation  of  the  said  debt,  the  note  of  the  said  Joseph 
Williams  alone,  in  his  individual  character,  and  not  in 
the  name  of  the  partnership :  that  the  said  Joseph,  car- 
ried on  a  separate  establishment,  called  Union  Forge^  in 
which  the  respondent  had  no  manner  of  concern :  that 
the  respondent  never  made  any  promises,  as  stated  in  the 
bill,  to  pay  any  part  of  the  money,  except  so  far  as  is  ad- 
mitted to  be  due  in  this  answer. 

Joseph  WUliams  answered,  that  it  is  true  that  he  enter- 
ed into  a  contract  with  the  complainant,  by  which  he 
became  indebted  to  him  in  the  sum  stated  in  his  bill : 
that  this  contract  was  in  paK  for  the  benefit  of  Joseph 
and  Cumberland  D.  Williams,  and  in  part  for  the  benefit 
of  the  respondent  alone ;  that  is  to  say,  about  B  1  WO 
of  the  debt  contracted,  was  for  the  benefit  of  the  llrmi 
and  the  balance  of  S  969  58  cents,  for  the  benefit  of  the 
respondent :.  that  since  he  executed  his  note  to  the  com- 
plainant, the  latter  entered  into  a  verbal  agreement  with 
the  respondent,  to  receive  from  him  ten  tons  of  Iron,  to  be 
delivered  at  the  forge  of  Joseph  and  Cwmberland  D.  ffU- 
KamSf  on  the  South  ^river^  at  S  100  per  ton,  in  part  dis- 
charge of  the  claim  he  now  sets  up :  that,  at  the  time  of 
the  said  contract,  the  respondent  understood  from  the 
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complainaBt,  UhH  he  bad  entered  into  some  uegocUition  p,|,J^^ 
with  Hend^nom  ^  Sobi«Mii,  by  which  tliey  were  to  get  the  \^^>r>^ 
ten  tons  of  iron ;  and  the  complaimint  requested  the  res-  wiuimm 
pondent  to  write  to  the  said  Htndemm  4*  RobvaswHf  and  Donaghc** 
inrorm  them  at  what  time  they  mig^t  expect  to  receive  ^^  ^* 
it :  that  the  respondent  accurdingly  wrote,  and  the  said 
Hendemm  ^  tUMfluom  actsally  received  two  tons  of  the 
said  iron  :  that  he  liad  two  other  tons  ready  to  be  deliver* 
ed  to  the  said  Henderson  ^  Robiniotu  on  the  same  account ; 
but  he  was  prevented  by  thecomplainaatywho  sent  ames* 
sage  to  the  respondent,  to  request  that  he  would  not  deliver 
any  more  iron  to  them,  but  that  he  would  pay  for  what  they 
bad  already  received :  that  the  respondent  has  always 
been  ready  to  deliver  the  said  ten  tons  of  iron  to  the  cem- 
plainant»  and  trusts  that  he  ^ili  still  be  compelled  to  re- 
ceive it :  that  the  respondent  has  been  informed,  and  be* 
lleves,  that  the  complainant  entered  into  tin  agreement 
with  Cumberland  D.  WUIiam$9  for  ten  tons  of  iron  more, 
at  the  same  price,  as  he  believes ;  which  will  only  leave 
a  balance  due  to  the  complainant  of  %  L69  58  cts*  which 
the  respondent  has  been  at  all  times  willing  to  discharge^ 
if  the  complainant  had  complied  with  his  several  agree- 
ments aforesaid :  that  the  complainant  had  no  ground  to 
require  him  to  give  security  to  abide  by  and  perform  the 
decree,  as  he  could  have  no  reason  to  suspect  him  of  an 
intention  to  remove  out  of  the  state  of  Virginia. 

Depositions  were  taken,  and  exhibits  filed,  to  prove 
that  the  articles  were  furnished  on  account  of  the  part- 
nership, and  to  explain  the  transaction  relative  to  ifen- 
denon^  EMnmm. 

The  cause  was  referred  to  a  commissioner  to  state  an 
account  of  the  goods  which  were  purchased  by  the  defen- 
dant, Joseph  WtUiams^  on  hi»  own  account,  and  those  for*, 
nished  on  account  of  the  partnership^  Ac. 

The  commissioner  reported  a  balance  of  8  38  55  eta* 
in  favor  of  Joseph  tmd  Cwnberiand  Ik  JFiUiams;  and  a 
balance  of  t  U^T  191  cts.  against  Joseph  WMUims,  indU 
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vidually.    In  making  up  tbM  accountt  the  comaissioner 
allowed  a  credit  to  Joseph  WiUxam$9  for  ten  tone  of  iron» 
Wiiiiunt  delivered  to  the  order  of  Hmderson  4r  Bobimson :  and  be 

TJ*. 

Donaghe'i  Charged  the  amount  of  the  note  of  S  2,169  58  cts.  to  Jo* 
^'^'     seph  fPiUiams^  alone. 

The  piaiutiflT  filed  exceptions  to  the  report ;  two  of 
which  were»  that  the  note  above-mentioned  should  bavo 
been  charged  to  Cumberland  D.  fFUUams  and  Josqfh  HU- 
liamSf  jointly  ;  as  it  appeared  that  the  articles  for  which 
it  was  given  were  purchased  in  the  name  of  the  said  firrot 
on  their  credit,  and  for  their  use ;  and  that  nine  and  a 
half  tons  of  Iron  were  credited  to  the  said  firm,  when 
there  Is  no  evidence  to  support  this  credit ;  and  if  there 
was  evidence  to  support  it,  the  iron  was  delivered  wbilo 
Joseph  WUUams  was  tenant  of  Bdvidere  Forge;  and  if 
the  accounts  are  to  be  separated,  this  credit  ought  to  be 
given  to  Joseph  Williams. 

The  chancellor  sustained  the  two  exceptions  above  men* 
tioned,  and  decreed  the  sum  of  SS  1167  19|  cts.  agaiost 
the  defendants,  with  interest,  &c.;  and  Cumberland  D. 
M'iUiams  appealed. 

Mcholas,  and  IFtcfcAam,  for  the  appellant. 

Leigh,  for  the  appellee. 

^efrruary. 10*— Judge  Cabeix,  delivered  the  opinion  of 
the  court. 

The  evidence  abundantly  proves,  that  the  debt  which 
was  the  consideratiorr  of  the  note  in  the  bill  mentioned, 
was  contracted  with  Hugh  Donaghe  by  Joseph  Williams, 
one  of  the  partners  of  the  firm  of  Joseph  &  Cumberland 
D.  Williams,  on  the  credit,  and  for  the  benefit  of  the  firm. 
It  did  not  cease  to  be  a  debt  of  the  firm,  by  the  said  Jo- 
seph Williams  giving  his  individual  note  therefor ;  nor  by 
his  applying,  to  his  individual  use,  some  of  the  prop^*ty 


Otnrt  of  Jppmds  of  Virginia*  305 

for  which  the  debt  was  contracted.  Being  a  debt  doe  pj^ 
from  the  partnership,  and  one  of  the  partners  residing  \^^^>r>t^ 
ont  of  this  commonwealthy  the  suit  was  properly  brought  wmiami 
in  chancery ;  and  the  denanrrer  was,  therefore,  correctly  DoiM^e'b 
overruled.  The  court  is  farther  of  opinion,  tiiat  all  the  ^'^* 
exceptions  to  the  commissioner's  report  that  were  sustain- 
ed by  the  cliancellor,  were  correctly  sustained.  But  al- 
though there  is  no  suflicient  evidence  in  the  record  to 
shew  that  the  9)  tons  of  iron,  the  subject  of  the  Sd  ex- 
ception, were  delivered  by  the  appellants  to  the  testator 
of  the  appellee ;  and  although  in  consequence  ot  the  ab- 
sence of  such  testimony,  that  exception  was  correctly 
sustained  ;  yet,  as  there  is  strong  reason  to  believe  from 
the  deposition  of  Cahill,  and  the  answers  of  the  defen- 
dants, that  the  said  Iron,  or  a  part  thereof,  was  delivered 
to  the  said  Donaghe,  or  his  order ;  and  as  the  commissi- 
oners having  allowed  a  credit  therefor  on  the  evidence 
exhibited,  may  have  prevented  tlie  appellants  from  pro« 
dttcing  other  evidence,  in  their  power,  on  that  subject;  the 
court  is  farther  of  opinion,  that  under  these  circumstan- 
ces, the  chancellor  erred  in  pronouncing  a  final  decree ; 
and  that  be  ought  to  have  recommitted  the  account  to  a 
comndssicner  for  farther  evidence  and  enquiry,  whether 
any,  and  if  any,  how  much  iron  was  delivered  to  Dona- 
glie»  or  his  order,  in  pursuance  of  the  agreement  eviden- 
ced by  the  letters  of  the  tSd  and  24th  of  August,  1808. 
Tlie  decree,  on  this  ground  only,  is  reversed^  and  the 
cause  is  remanded  for  farther  proceedings^  ftc. 
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FebJT' .  Chowning  against  Cox  and  al. 


where  a  conveywice  of  real  estate  »  made  to  a  ereditor,  in  trust  to  satisTj  bis 
own  clemandy  such  conveyanoe  is  not  to  be  considered  as  a  deed  of  trust,  bot 
as  a  mortgage,  to  which  the  right  of  redemption  is  incident. 

But  if  a  sale  is  made  by  the  creditor,  under  these  chxjumstances,  and  the 
grantor  eomes  into  a  court  of  equity  for  relief,  the  court  will  not  deeree  in 
his  lavor^  uoless  he  makes  the  purchaser  under  the  sale,  a  party. 


This  was  a  suit  brought  in  the  WiUiamsburg  chancery 
court,  and  afterwards  removed  to  the  Fredericksburg  dis* 
trict. 

fFiUiam  CJunvnmgf  filed  his  bill  against  Peter  P.  Cox 
and  Elizabeth  Thompson,  stating  the  following  case:  that 
on  the  1 8th  day  of  November,  1803,  an  agreement  was 
made  between  the  complainant,  and  the  said  EUscahM 
TAompson,  by  which  the  latter  agreed  to  sell  and  convey 
to  the  complainant*  a  tract  of  land  in  the  county  of  West- 
moreland, called  Laurel  Qrove^  in  consideration  that  the 
complainant  would  pay  certain  debts  due  from  the  said 
Eli»(^ttth  ThompsoHf  set  forth  in  the  agreement,  togetlier 
with  a  sum  of  money  to  herself,  making  in  the  whole, 
876^ :  that  one  of  the  debts  to  be  paid  by  the  complainant, 
was  due  to  Peter  P.  Cox,  and  secured  by  a  deed  from  the 
said  Etixabeth  to  the  said  PetcTf  dated  the  8th  of  August, 
1801,  conveying  the  same  tract  of  land,  and  statit^the 
consideration  to  be  S  1,500 ;  with  a  condition  that  the 
said  Peter  should  hold  the  said  land  in  trust,  to  secure  the 
payment  of  the  said  sum,  with  interest:  that  at  the  time 
of  entering  into  the  agreement  aforesaid,  the  complainant 
understood  that  there  was  a  mortgage  on  tht  said  land  to 
the  said  Cox,  and  nothing  more :  that  the  complainant 
made  several  payments  under  his  agreement,  was  put  into 
possession  of  the  land,  and  was  preparing,  by  great  exer- 
tion, to  pay  the  purchase  money,  and  exonerate  the  land 
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from  this  incombrance,  when  in  1 806,  after  he  had  paid  the  ^^^^^^ 
said  CoXf  the  sum  of  SOOL  8s.  In  part  of  his  debt*  he  was  \^^>ry^ 
informed  that  the  title  to  the  said  land^  was  doubtful :  that  chowaias 
in  consequence  of  this  information,  the  complainant  filed  cox  and  U. 
a  bill  of  injunction  against  Cox  and  ThompMotif  and  one 
who,  as  the  complainant  was  informed,  claimed 
title  to  some  part  of  the  said  tract  of  land  :  that  the  in- 
junction was  granted,  and  afterwards  dissolved :  that  im- 
mediately after  the  dissolution  of  the  injunction,  the  said 
Peter  P.  Cox  undertook  to  sell  the  said  land,  without  giv- 
ing any  warning  to  the  complainant,  or  requiring  payment 
of  the  balance  due,  and  the  said  land  was  put  up  to  public 
sale,  and  bought  by  a  certain  ;  whether  on  his 

own  account  or  that  of  the  said  Cox,  the  complainant  did 
not  know :  that  the  deed  to  CoXf  can  only  be  considered 
as  a  mortgage,  because  there  is  no  particular  person 
named  as  trustee,  who  might  act  impartially  between  the 
debtor  and  creditor :  that  the  trust  is  uncertain  and  equi- 
vocal, as  there  is  no  covenant  on  the  part  of  CoXf  to  re- 
ceive payment  from  the  grantor,  and  to  release  her,  or 
re-convey  the  land :  that  if  the  deed  is  a  mortgage,  the 
proceedings  of  the  said  Cox^  are  illegal  and  improper : 
that  he  knew  of  the  agreement  between  the  complainant 
and  EUx<Aeth  Hiompson^  and  had  received  from  him  two 
payments  under  that  agreement :  that  Cox  has  caused  the 
'Whde  tract  to  be  sold  to  pay  the  balance  due ;  and- threa- 
tens to  bring  an  ejectment  against  the  complainant.  He^ 
therefore,  prays  that  the  said  C0X9  and  Elizabeth  Thomp- 
sofHt  may  be  made  defendants :  that  he  may  be  permitted 
.  to  redeem  upon  paying  the  principal  and  interest  due  to 
the  said  Cox;  and  that  the  latter  may  be  compelled  to  re- 
lease all  his  claim  to  the  said  land,  &c. 

The  defendant  Cox  answered,  that  the  S  1,500  lent  to 
the  said  Eti%abeth  Jiuimpsoth  were  not  his  own,  but  the 
money  of  his  wards,  the  children  of  his  brother ;  to  so- 
cure  the  payment  of  which,  the  deed  of  trust  mentioned 
in  the  bill  was  executed :  that  he  advertised  the  said  lanil 
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tsss,  for  sale,  in  puretmnce  of  the  deed  of  trust ;  but  tbe  sale 
sjr>r^  ^^9  injoined  at  the  suit  of  the  complainatity  under  pre- 
Cbownios  tence  that  the  said  Elixobcth  Tkompsm^s  title  to  the  said 
Cos  ttidai. land  was  defective:  that  the  injunction  was  afterwards 
dissolvedf  and  the  land  again  advertised  for  sale  on  the 
premises  :  that  the  complainant  and  many  others  attend- 
ed ;  when  the  complakiantf  before  the  sale  commencacdt 
asked  the  respondent  if  he  would  receive  from  him  eleven 
or  twelve  hundred  dollar^  and  gfve  a  longer  time  for 
payment  of  the  balance :  that  the  respondents  induced  by 
the  distress  of  the  complainant's  family,  agreed,  that  if 
the  said  sum  was  paid  in  one  hour»  he  womM  give  a  longer 
time  for  the  balance :  that  the  reqfMuidetit  waited  at  leaat 
three  hours,  and  did  not  commence  the  sale^  until  he  was 
Informed  by  the  complainant,  that  he  had  been  dlsap* 
pointed  ia  obtaining  the  money :  tfaat  tbc  sale  was  Ibes 
commenced,  and  several  persona  outde  bids  for  the  land» 
but  no  one  on  account  of  the  respondent :  that  the  laad 
was  purchased  by  Mr*  William  Ta/^lor  for  <iS6i.  for  him* 
sel^  and  not  for  the  respondent ;  who  eflered  to  let  tha 
complainant  have  it,  if  he  would  pay  the  sum  he  bad  bid 
for  it  in  eight  or  ten  days :  that  the  said  deed  was  always 
treated  by  the  complainant  and  Eli»Bheih  Tftompsditf  as  a 
died  cftniMt,  and  not  a  mortgage :  that  the  respondent  ad* 
nits,  that  he  has  received  from  the  complatiiaat#  the.  sum 
of  SOQL  S$.  in  part  of  the  sum  doe,  which,  with  interest 
leaves  a  balance  due  to  this  respondent's  wards,  of  dfSL  ISs. 
8d. :  that  as  to  the  title  of  the  said  BHxdbeth  to  the  said 
land,  be  believes  it  to  be  unimpeachable,  &c. 

The  answer  of  EUxdibetA  Thompeon,  confirms  the  an* 
swer  of  Cox  as  to  the  consideration  of  the  deed  of  trust ; 
that  she  considered  it  as  a  deed  of  trust,  and  not  a  mort*  * 
gage:  that  the  complainant,  in  his  treaty  with  her  for  the 
purchase  of  the  said  land,  urged  a  reduction  in  the  price, 
because  the  said  Ck)X  might,  at  very  short -notice,  sell  tho 
land  1  that  her  title  is  undeniable :  that  since  the  sale,  the 
said  Cox  as  trustee^  has  paid  the  respondent  9  400> 
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for  which  sam  the  conptainant  shall  have  credit  in  Kie  „  \"^- 
contract  for  the  sale  of  the  land  to  biony  and  the  balance,  s^^^r^s^ 
if  anyt  she  will  pay  to  hlnit  on  his  producing  evidence  Chowning 
that  be  has  paid  or  secured  the  payment,  to  Forbes  andcwLjmi  »i. 
WhiUeck^  according  to  his  agreement  with  her ;  hut  if  the 
dee<t  aforesaid  shall  be  considered  a  mortgage  and  not  a  • 
deed  sf  tmetf  she  hopes  that  she  may  be  paid  the  amount 
due  to  her  by  the  agreement,  and  that  the  debt  to  Forbes 
and  WhiUock^  may  be  also  paid. 

The  chancellor  referred  the  accounts  between  the  par- 
ties to  a  commissioner,  to  ascertain  the  balance  remaining 
unpaid  in  the  bands  of  the  defendant  Coo?,  of  the  sales  of 
the  land  in  the  bill  mentioned,  and  the  amount  due  from " 
the  plaintiff  to  the  defendant  Thompson^  &c. 

The  commissioner  reported  a  balance  unpaid  in  the 
bands  of  Cox,  of  25SI.  16s.  $d. ;  and  that  WiUiam  Chow- 
fdng  was  indebted  to  Blixabeih  Thompson,  in  the  sum  of 
166LSS.  9d. 

The  chancellor  decreed,  that  the  complainant's  bill  should 
be  dismissed  as  to  so  much  thereof,  as  seeks  to  be  relieved 
against  the  said  sale :  that  he  and  his  heirs,  should  be  for- 
ever barred  of  all  title  in  the  said  land  ;  and  that  the  de- 
fendant  Cox*  after  reserving  out  of  the  sale  of  the  said 
land,  the  amount  reported  by  the  commissioner  to  be 
due  to  him,  do  pay  to  tlie  defendant  Thompson,  the  sum  of 
120l«'with  interest  thereon  from  the  first  day  of  January, 
1804,  until  paid ;  and  that  he  do  pay  to  the  plaintiff  the 
sum  of  MSI.  t6s.  Sd.  with  Interest  from  the  S9th  day  of 
May,  1812,  until  paid,  &c. 

From  this  decree,  fFiUiam  Chowning  appealed. 

Wiekham,  for  the  appellant. 

Leigh,  for  the  appellee. 

For  the  appellant,  it  was  contended :  1.  That  the  deed 
was  in  fact  a  mortgage,  and  that  a  creditor  could  not  be  a 
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182,1.     trustee  for  his  own  beneBt.    2.  That  Cox  was  not  autho* 

FeM*aary« 

s^'^ry^^  rised  by  the  terms  of  the  deed*  nor  by  the  principles  of 

diowning  equity,  to  sell  more  land  than  was  necessary  to  pay  the 

Cox  and  ai.  debt  due  from  Elizabeth  Thompson  to  him.     The  cases 

of  Davidson  vs.  TFaitfCaJ  and  Turner  vs.  Tumer9fbJ 

were  referred  to,  as  analogous  to  the  present  case. 

The  counsel  for  the  appellee  replied*  that  Cox  proceed- 
ed to  sell  the  land  with  the  perfect  knowledge  of  Chown- 
ing«  and  without  objection  on  his  part :  that  as  to  Cox 
being  creditor  and  trustee^  Mrs.  Thompson  frequently  re- 
cognized his  character  as  trustee  ;  and  it  is  proved  by  the 
deed  itself*  that  he  was  not  the  real  creditor,  but  that  the 
money  borrowed,  was  that  of  his  wards.  But  admitting 
that  he  was  the  creditor*  there  is  no  principle  or  authority 
which  forbids  the  union  of  the  two  characters  in  the  same 
person.  No  unfairness  In  the  sale  is  proved  or  even  al- 
leged* in  the  present  case.  The  case  of  Moor^s  ex'r.  vs^ 
AyletVs  ca:V.  &c.fcj  The  deed  authorised  and  directed 
Cox  to  sell  the  wlwle  land. 

February  13. — Judge  Cabeix,  delivered  the  opinion  of 
the  court.^ 

This  case  presents  the  general  question*  whether  a 
deed  executed  by  a  debtor  conveying  land  to  his  creditor^ 
and  purporting  to  constitute  him  the  trustee  for  selling 
the  land*  and  applying  the  proceeds  of  sale  to  the  pay- 
ment of  the  debt  due  to  himself*  can  be  regarded  other- 
wise than  as  a  mere  mortgage*  to  which  the  right  of  re- 
demption is  Incident :  or*  in  other  words,  whether  a  cre- 
ditor thus  constituted  a  trustee*  can*  by  the  mere  authority 
derived  from  the  deed*  and  without  resort  to  a  court  of 
equity*  sell  the  lands  so  as  to  bar  the  rights  of  the  debtor^ 
and  those  claiming  under  him. 


(a)SMuDf.527.  (6)  3  Muof.  66^8.  (c)lH.  &M. 

'  Judge  Brooke  absent  troak  indispoiitioD. 
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Where  a  third  persoD,  disinterested  and  indifferent  be-  p^J^^I^ 
tween  the  parties,  is  constituted  the  trustee,  it  cannot  now  v^^^v^^^ 
be  questioned  that  he  possesses  the  powers  claimed  for  Chowning 
the  creditor  in  this  case.  We  do  not  mean  to  insinuate  cknc  aiid  ai. 
that  the  court  has  gone  too  Tar  in  confirming  these  pow- 
ers, and  in  sanctioning  the  summary  proceedings  to  which 
thcj  give  rise:  but  we  are  of  opinion,  that  it  has  gone  far 
enough  ;  that  it  has  gone  as  far  as  the  purposes  of  conve- 
nience and  justice  require  ;  and  that  it  cannot  go  farther, 
without  opening  a  door  to  fraud  and  oppression.  Al* 
though  there  is  no  decision  which  bears,  expressly,  on  the 
point  before  us,  yet  the  principles  frequently  declared  in 
relation  to  the  powers  and  duties  of  trustees  in  general^ 
are  utterly  incompatible  with  the  due  exercise  of  those 
powers  and  duties  by  the  creditor.  Some  of  these  prin- 
ciples will  be  found  declared  in  the  case  of  Lant  vs.  Tid* 
bal.fdj  it  is  there  said,  among  other  things,  that  a 
trustee,  in  a  deed  of  trust,  is  to  be  considered  as  the  agent 
of  both  parties ;  and  that  he  ought  to  act  impartially  be- 
tween them^  &c.  It  is  surely  not  necessary,  for  the  pur- 
pose now  before  us,  to  proceed  farther  in  the  enumeration. 
It  must  frequently  happen,  that  the  time,  the  place,  and 
the  manner  of  selling,  will  present  questions  of  serious 
difficulty,  and  of  great  importance  to  the  parties.  The 
sum  really  due,  at  the  time  of  sale,  may  also  admit  of 
much  controversy.  On  all  these  points,  as  well  as  many 
others  that  might  be  mentioned,  the  interests  of  the  par- 
ties may  be,  and  frequently  are,  at  direct  variance ;  and 
to  refer  them,  for  adjustment,  to  the  will  of  one  party 
only,  would  be  contrary  to  the  clearest  principles  of  na- 
tural justice.  That  any  man  should  execute  a  deed  con* 
'  ferring  such  powers,  with  a  belief  that  the  deed  will  be 
obligatory  on  him,  affords  another  proof  of  the  maxim, 
that  the  borrower  is  a  slave  to  the  lender.  This  is  one  of 
those  cases  in  which  it  becomes  necessary  to  protect  men 
from  the  effects  of  their  own  folly  or  imprudence. 

(rf)  Gnmep'li  Rrp.  ISO. 
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18S5.  "^e  are  alU  therefore,  of  opimdn*  that  the  deed  in  the 
s^^^^r^^^  record  mentionedt  did  not  give  the  power  to  sell  the  lands, 
Chowning  80  as  to  bar  the  right  of  redemption. 
Coz  and  ai.  In  pronouncing  this  opinion,  wc  wish  to  be  understood 
as  confining  ourselves  to  the  case  before  the  court,  which 
is  a  case  of  real  property.  How  far  the  same  principle 
may,  or  may  not,  be  applicable  to  a  case  of  personal  pro* 
perty,  we  wish  to  be  understood  as  giving  no  intimation. 
On  these  principles,  if  there  were  no  other  persons  than 
the  debtor  and  creditor,  interested  in  this  controversy, 
the  court  would  not  only  i*everse  the  decree,  but  provide 
for  a  sale  under  the  directions  of  the  court  of  chancery. 
But  the  person  who  purchased  under  the  former  sale,  and 
who  has  the  legal  title,  has  not  been  made  a  party.  Had 
he  been  before  the  court,  he  might  have  given  a  different 
aspect  to  the  cause.  He  might  have  shewn,  that  although 
the  sale  cannot  be  justified  on  the  sole  ground  of  the  pow* 
ers  derived  from  the  deed,  yet  h  ought  to  be  confirmed  in 
his  favor,  in  consequence  of  the  subsequent  acts  of  the 
appellant.  He  ought,  therefore,  to  have  been  a  party ; 
and  the  chancellor  erred  in  pronouncing  a  final  decree, 
without  affording  an  opportanity  to  bring  him  before  the 
couK. 

It  Is  proper  to  observe,  that  if  the  decree  were  free  from 
the  objection  aforesaid,  we  should  still  have  to  reverse  it 
fbr  error  against  the  appellee.  Cox.  The  decree  is  erro* 
neons,  even  on  the  principles  on  which  it  professes  to  pro- 
ceed. The  land  sold  for  626L  There  was  due  to  Cox 
the  sum  of  37d/.  Ss.  9d.  which  he  is  directed  to  retain ;  of 
course,  he  ought  not  to  have  been  subjected  to  pay  more 
than  the  balance,  viz.  25SL  16«.  3d.  Yet  he  is  decreed 
to  pay  that  balance  to  the  appellant ;  and  the  farther  sum  ' 
#f  120L  to  the  appellee  Thompson,  with  inlerest  from  Ja- 
nuary, 1804. 

The  decree  is  therefore  reversed,  and  the  cause  remand* 
ed  for  farther  proceedings,  pursuant  to  the  principles  now 
declared. 


C&urt  of  Jlppeals  oj  Virginia.  313 


Tazewell  and  others  against  Smith's  admin-    n^. 

^         ^  February. 

istrator. 


Allien  a  testator  directs  his  real  estate  to  be  sold,  and  the  money  arisiog  from 
such  sale  to  be  paid  to  particular  persons,  the  interest  of  the  legatees  is  a 
vested  one,  although  the  will  may  gire  a  discretion  to  the  executor,  as  to  the 
time  of  selling  the  estate. 

The  principle  will  be  the  same,  whether  the  estate  deriaed  to  be  sold,  be  an 
estate  m  possession,  or  only  a  remainder. 

The  death  of  the  derisee  or  legatee  before  the  sale,  will  not  defeat  the  interest, 
unless  there  is  some  provision  in  the  will  to  that  effect.  The  mterest  hi  the 
proceeds  of  the  sale  is  as  much  a  vested  interest,  as  if  the  land  itself  had 
been  immediately  and  directly  devised. 

Land  directed  to  be  sold  is  considered  as  money,  unless  an  election  be  made  to 
take  it  as  land ,  by  some  person  having  a  right  to  elect. 

Under  what  circumstances  the  heir  at  law  ought  to  be  made  a  party. 


This  wan  a  suit  brouglit  in  the  Richmond  chancery 
court,  by  Larkin  Smith,  and  Sophia  Ann,  his  wife,  against 
Littleton  W.  Tazewell,  executor  of  Benjamin  Taliaferro, 
deceased*  William  McCandllsht  and  Mary  Nefson*  his 
wife,  and  others*  defendants.  The  case  disclosed  hy  the 
billy  answers  and  exhibitSf  was  as  follows : 

Richard  TaUaferrOf  by  his  will,  devised  (wo  tracts  of 
land  in  Brunswick  and  Dinwiddle,  to  his  wife,  Rebecca, 
during  her  widowhood ;  and  at  her  death  or  marriage,  to 
Benjamin  and  Robert  Taliaferro^  his  sons*  equally  to  be  di- 
vided between  them. 

Benjamin  Taliaferro  intermarried  with  the  complain- 
ant* 8opkia  JSnUf  and  died  leaving  two  infant  children* 
Richard  Henry  and  Benry  T.  Taliaferro*  leaving  a  will* 
by  which  he  appointed  the  complainant*  SopkiOf  and  Ii^- 
tleton  W.  Taxewellf  his  executors ;  the  latter  of  whom 
alone  qualified,  and  took  upon  himself  the  office  of  execu* 
tor. 

The  will  of  Benjamin  Taliaferro*  after  providing  for 
his  widow*  the  complainant  Sophia*  directs*  that  all  the 

Vol,  I.  40 
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1823.     rest  and  residue  of  In8  estate,  **  of  what  nature  or  kind 

3Jl[^  soever,  whether  in  possession,  remainder,  or  reversion,*' 

Tazewell  may  be  sold  by  his  executors,  or  such  of  them  as  shall 

•"tr**'    qualify,  "  at  any  ttme,  and  in  any  manner  he  or  they  skaU 

Swjtvt   ,,  ^^^^^  proper.    And  it  is  my  will  and  desire,  that  the 

«  money  arising  from  the  sale  of  my  property  above  spo- 

<<  ken  of  (after  payment  of  my  just  debts,)  may  be  laid 

<«  out  by  my  executors,  or  such  of  them  as  shall  act,  in 

«  any  manner  they  may  think  most  advisable,  so  as  to 

**  produce  a  certain  annual  income ;  and  it  is  my  ^ill  and 

4€  desire,  that  this  annual  income  may  be  equally  divided  be- 

«  tween  my  two  sons,  Richard  Henry  and  Henry  TaHaferre, 

w  each  and  every  yeafi  «ntil  either  of  my  said  sons  attains 

«  the  age  of  twenty -one  years,  or  marries ;  at  which  time,  I 

*«  desire  that  one  moiety  of  the  principal  may  be  assigned 

««  and  transferred  to  him,  in  like  manner  as  the  other 

«♦  moiety  is  given  to  his  brother ;  but  should  either  of  my 

<«  said  sons  die  before  he  attains  the  age  of  twcnty^ne,  or 

w  marries,  then  it  is  my  will  and  desire,  that  the  other 

<*  should  succeed  to  his  proportion." 

mehard  Eknry  and  Henry  TaUaferro^  both  died  under 
the  age  of  twenty^ne,  and  unmarried,  and  during  the 
life  of  the  aforesaid  Rebecca  TalitiferrOf  the  widow  of  Rich^ . 
ard  TMiqferro,  and  possessed  of  tlie  estate  in  question, 
under  the  will  of  her  husband. 

Rebecca  TaHaferro  died  shortly  before  the  institution  of 
this  suit,  without  having  married  a  second  time,  a«d  con- 
sequently,  without  having  forfeited  the  estate,  wider  the 
will  of  her  husband,  Riehard  Taliaferro. 

No  partition  was  ever  made  of  the  two  tracts  of  land 
aforesaid,  between  the  said  Renjandn  and  his  brother  Ro- 
berty  or  their  heirs;  nor  did  LitUeton  W.  Tazewell,  the 
executor  of  Bmjamin  TaliafirrOf  ever  execute  the  power 
vested  in  him  by  the  will  of  the  said  Retyaimh  of  selling 
his  estate  in  the  lands  aforesaid. 

Sophia  Jhin  TaUqferro  intermarried  with  Larkin  Smithy 
and  contends  that  she  is  entided  to  all  the  interest  which 
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the  said  Henry  and  Biehard  Taliaferro  had  in  tlie  estate  „  i^^* 
of  the  said  Benjamin  Taliaferro ;  as  the  mother  of  the  s^^>r>^ 
said  Henry  and  Richardf  and  the  heir  at  law  of  the  sur-  T«zeweii 
Tivor  of  thero  :  that  the  complainants  being  the  only  per-      v. 
SOBS  entitled  to  the  proceeds  of  the  said  sale,  are  at  liberty    ^a'd^r! 
to  discharge  the  executor  from  the  necessity  of  selling, 
and  may  elect  to  take  the  land  itself.    This  suit  was, 
therefore,  brought  against  the  executor  and  heirs  of  Ben- 
jamin Taliaferro,  to  compel  the  said  executor  to  deliver 
up  the  said  estate  to  the  complainants,  and  to  release  all 
his  right,  title  and  interest  in  the  same. 

LUUeton  W.  Ta%ewell^  admits  the  allegation  of  the  bill, 
and  says  that  tlie  reason  why  he  has  not  exercised  his 
pow^r  of  selling  is,  that  during  the  life  of  Rebecca  Tatia* 
ferrOf  (who  had  but  recently  died,)  he  supposed  that  no 
sale  of  the  reversion  of  an  undivided  property,  could  be 
made  without  an  imaiense  sacrifice;  and  that  since  the  ter- 
mination of  the  life  estate,  the  right  to  the  property  being 
contested,  he  was  unwilling  to  do  any  act  which  might 
affect  the  interest  of  either  party.  He  professes  his  wil-  * 
lingness  either  to  make  sale  of  the  land,  or  to  surrender 
his  interest  in  it,  in  any  manner  or  to  any  person  that 
the  court  might  direct. 

The  heirs  of  the  said  Benjarnin  Taliaferro  also  answer- 
ed, and  contended,  that  Biehard  and  Henry  Taliaferro  re- 
ceived the  estate  by  purchase  from  their  father,  and  there- 
fore the  real  estate  must  descend  to  their  paternal  kindred : 
that  the  land  devised,  must  be  considered  as  retU  and  not 
personal  estate  in  a  court  of  equity,  under  the  circnmstan- 
ces  of  this  case ;  and  that  it  was  purchased,  not  from  the 
ixwnitor^  but  directly  from  Benjamin  Tatiafkrto  himself. 

In  the  progress  of  the  cause,  the  suit  abated  as  to  the 
complainant  Sophia  Ann  Bmiih^  by  her  death,  and  was  re- 
Tived  In  the  name  of  Larkin  Smithy  her  administrator; 
and  Larkin  Smith  having  also  died,  it  was  revived  In  the 
name  of  William  Brocket  administrator  de  bonis  non  of 
Jmi  Sophia  Smith  deceased. 


ve. 
Smith's 
adm'n 
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182S.  The  chancellor  decided,  that  upon  the  principle  of  equi- 
x^^yrsiJ^y*  things  agreed  to  be  done,  are  to  be  considered  as 
Tazewell  done ;  the  real  estate  directed  to  be  sold  by  the  wilU  ought 
to  be  considered  personal  estate :  that  the  widow  of  Ben* 
jamin  Taliaferro  having  survived  her  two  sons,  though  she 
died  in  the  life-time  of  her  last  husband,  her  personal  re* 
presentative,  the  plaintiff  is  entitled  to  the  remaining  pro- 
ceeds of  the  sales  thereof,  when  the  same  shall  be  made^ 
and  to  the  profits  which  have  accrued  or  may  accrue 
under  the  sales,  first  for  the  benefit  of  her  creditors,  and 
then  to  the  use  of  those  claiming  under  Larkin  Smithy  the 
last  husband.  And  that,  for  these  purposes*  partitions 
and  sales  of  the  land  ought  to  be  made,  and  an  account 
taken  of  their  profits,  as  also  of  the  administration  of  the 
estate  of  the  said  Benjamin  Taliaferro.  He  therefore  de« 
creed,  that  certain  commissioners  should  make  partition 
of  the  said  lands :  that  an  account  should  be  rendered  of 
the  rents  and  profits  of  the  said  lands,  as  well  as  of  the 
administration  of  Littleton  W.  Taxewell,  upon  the  estate 
of  his  testator. 

From  this  interlocutory  decree,  the  defendants  obtained 
an  aiq>eal,  by  petition  to  the  chancellor. 

Leigh  and  D.  Robertson,  for  the  appellants. 

Stanard  and  TFickhamy  for  the  appellee. 

For  the  appellants,  it  was  admitted,  as  a  general  rulcf 
that  land»  directed  to  be  sold,  will,  in  equity,  be  consider- 
ed as  money  ;  but,  in  questions  between  the  heir  and  le- 
gatee, the  character  of  personalty  must  be  definitivdif 
fixed  by  the  testator.^ aj  The  circumstances  which  will 
be  relied  on  to  prove  that  the  character  of  personal  estate 
is  definitively  fixed  on  the  land  devised  by  this  will  to  be 
sold,  are :  1st.  That  the  money  arising  from  tho  sale,  is 

(a)  8  Tet.  jun.  Oxeoden  w.  Lord  Compton.  Do.  170, 183,  Walker  w. 
Beime.    5  Ve»,  jan.  388,  Wheldak  w.  Partridge,  do.  39Q, 
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to  be  laid  out,  so  as  to  produce  a  certain  annual  income.  ^  l^^- 

February"* 

But,  such  an  income  may  arise,  as  well  from  re(U  as  per-  \^^^r>t^ 
tonal  estate,    fid.  The  word  principalr  may  be  supposed  T««cweU 
to  indicate  personal  estate  only.    This  construction,  how.    ""tw.  ' 
ever,  would  be  much  too  narrow,  because  it  would  exclude    ^dm'r. 
an  investiture  in  many  species  of  stock,  which  are  declar- 
ed by  law  to  be  real  estate.     3,  As  little  weight  is  to  be 
attached  to  the  expressions,  assign  and  transfer^  for,  these 
are  e<iually  applicable  to  real  and  personal  estate ;  and, 
even  if  they  were  more  appropriate  to  the  latter,  it  should 
be  remembered,  that  the  words  of  a  testator  ought  not  to 
be  examined  with  technical  severity.    4.  It  may  be  said, 
that  the  mixture  of  real  and  personal  estate  in  the  will, 
gives  the  character  ot  personalty  to  the  whole  mass.     But, 
in  the  cases  of  Durour  vs.  MotUnx^Ch)  and  JSckroyd  vs. 
BmithsanffcJ  this  circumstance  was  not  allowed  to  have 
any  weight. 

But,  the  chief  argument  is,  that  the  will  does  not  direct 
the  land  to  be  sold  positvoeltff  but  only  says  it  may  be  done. 
The  executor  has  a  discretion  to  sell  the  land  or  not,  as  he 
may  think  proper ;  and,  therefore,  it  is  not  a  conversion 
of  the  real  estate  into  personal  out  and  out,  which  all  the 
authorities  consider  requisite. 

If  all  these  positions  are  incorrect,  still  the  only  purpose 
of  the  sale  having  failed,  by  the  death  of  the  children  be-  - 
fore  the  condition  of  the  estate  was  changed,  the  real  es- 
tate must  descend  tor  the  heir.  This  doctrine  is  support- 
'  ed  by  the  cases  of  Cruse  vs.  Barley ^Cd J  Chitty  vs.  Par* 
ker^CeJ  and'J&erry  vs.  Vsher.CfJ  The  legacy  had  not 
vested  at  the  time  of  the  death  of  the  children  ;CsJ  ^^^ 
can  it  be  considered  as  a  conversion  out  and  out.fhj 

For  the  appettee^  it  was  said,  that  the  principle  of  equity 
being  admitted,  that  lands  directed  to  be  sold  will  be  con* 

(6)  1  Vci.  tenr.  3«a  (g\  Duke  of  Chandos  v%,  Talbot, 

(c)  1  Bro.  Ch.  Cai.  500, 510,  51 1.  S  P.  Will.  619,  and  Coxe's  note.     Ca 

d)  3  P.  WiU.  22,  and  Coxfe*s  note.  Utt.  237,  a.  Hargrave*8  note, 

'  2Ve8.jun.27l.  (A)  8  Ves.  jun.  S35.    SBro.Ch. 

)  11  Ves.  jutt*  sr.  Cts.  589. 
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IMS.  sidered  as  money,  the  appeilants  must  prove,  either  that 
^^^a^  this  will  does  not  aflTord  a  case  for  the  application  of  the 
T«»ewctt  principle ;  or,  that  by  some  subsequent  event,  the  role  has 

•^f^    ceased  to  operate.    Both  grounds  are  taken,  and  wiU  be 

^l*   examined* 

1.  As  to  the  discretion  given  to  the  executor  to  sell  or 
not,  as  he  thinks  proper,  the  will  gives  no  discretion,  ex- 
cept as  to  the  Ume  and  manner  of  selling  the  property,  but 
does  not  leave  it  to  his  pleasure  to  refrain  from  seUing 
Mogether.  Circumstances  might  exist,  which  would  re«. 
der  it  inexpedient  for  the  testator  to  fix  any  definite  time 
or  manner  of  selling,  while,  at  the  same  time,  it  was  his 
determination  that  the  property  should  be  sdM.  The 
testator  cvidenUy  intended  that  the  property  should  be 
sold  before  his  sons  arrived  at  twenty^ne ;  because,  be 
requires  that  the  proceeds  shall  be  laid  out  in  such  man- 
ner,  as  to  produce  a  certain  annual  income,  to  be  equally 
divided  between  his  two  sons,  until  eUher  qf  them  ehall  o*- 
iotw  the  age  of  twentif-one  yearSf  or  marries.  The  word 
viayf  in  this  case,  does  not  imply  iUcretimh  but  io  used 
imperatively. 

The  devise  is  of  a  mixed  subject  of  real  and  personal 
property,  both  of  which  are  to  he  applied  to  the  pagment 
rfdebt89  which  shall  be  so  invested  as  to  produce  a  certain 
onmud  income.  One  moiety  of  the  prtnctpal  is  to  be  a«« 
signed  and  transferred  to  each  of  the  children.  All  these 
terms  are  peculiarly  applicable  to  personal  estate.  The 
case  of  Doughty  vs.  BuU^fiJ  shews  that  discretionaiy 
words  in  a  will,  may  be  considered  as  imperative.  It  is 
a  rule  of  equity,  that  the  character  given  to  property  by 
the  testator  is  to  be  retained,  unless  the  legatee  make  his 
election  to  take  it  in  a  diflTerent  character.fj^ 

2.  It  is  said,  that  the  purposes  of  the  wiH  having  fiilled 
by  the  death  of  the  children,  the  land  will  remain  in  its 

Jf)«P.Win.390. 
/)Bkidalpliv9.  BiddalphslSVet.  jan.161.    iUfaby  «t.  F^Amer,  1  Men- 
e'8  Rep.  896. 
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original  condition  of  real  praperhf^    But,  the  pnrpoeos  of  «1!^ 
the  will  bnTe  not  failed.    The  cbtldren  survived  the  teata-  K^->r\^ 
tor,  and  their  legacy  was  a  ve$Ud  one.    Tbe  failmrt  con*  TweveU 
templated  by  the  law,  is  ^LfaUnre  to  vestp  or  where  there  is    ^vt, 
a  hqfse  of  the  legacy.    In  every  case  of  a  ve9ied  legacy^  the    ^^S^ 
character  impressed  by  the  testator  on  the  property,  at- 
taches iwimtdiatdy.  and  can  only  be  altered  by  the  deetmn 
of  a  person  cooipetent  to  make  an  election.^AJ    The  au- 
thorities cited  by  the  connsel  for  the  appellants,  to  prove 
that  this  legacy  had  not  vested,  have  no  application. 
There  is  no  case  where  a  personal  subject  is  given  at  a 
particular  time,  and  interest  in  the  mean  time,  the  l^^acy 
is  not  considered  as  vested*  flj 

February  17.— Judge  Cabbu^  delivered  the  opinion  of 
the  court.* 

The  first  question  which  presents  itself  in  this  case,  ad- 
mitting that  all  necessary  parties  are  before  the  court,  ist 
whether  the  interest  intended  by  the  will  of  Bei^amin 
Taliaferro  for  his  two  sons,  Richard  Henry,  and  Hem^y 
Taliaforroy  were  vested  and  continuing  interests,  at  the 
time  of  their  deaths. 

This  question  presents  no  difflkuiHy.  It  is  clearfy  a 
vested  interest,  unless  a  different  result  be  produced  by 
the  testator  having  left  the  time  of  selling,  to  the  discre- 
tion of  the  executor.  In  every  instance  of  a  sale  by  an 
executor,  some  time  must,  of  necessity,  elapse  between  the 
death  of  the  testator,  and  the  sale ;  and  something  is  al« 
Bmst  invariably  left  to  the  dfecretion  of  the  executor,  as 
to  th«  time  of  selling,  Tet  that  mtokes  no  difference 
where,  as  in  this  case,  the  direction  to  sell  is  imperative. 
It  has  never  been  doubted,  that  the  devisee  or  legatee,  for 
whose  benefit  a  sale  is  thus  directed^  takes  by  the  wMI|  an 

(k)  S  Mftddoek,  t08. 

(/)  Hewitt  tw.  Wi^t,  1  Bro.  Ch.  Cm.  p.  9S. 

*  Judge  Brooke  did  do(  tit  ia  this  otnw. 
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i8«s.     immediate  vested  interest  5  nor  has  it  ever  been  held,  that 
^^I^a^  the  death  of  the  devisee  or  legatee  before  the  sale,  defeated 
Tawweu  that  Interest,  unless  there  was  some  provision  in  the  will, 
ami  ai.    ^^  ^^^  effect.     Under  such  circumstances,  the  interest  in 
SmiA'B   ^^  proceeds  of  the  sale,  is  as  much  a  vested  interest,  as  if 
'**°^*^'    the  land  itself  had  been  imipediately  and  directly  devised 
to  the  devisee.    The  circumstance  In  this  case,  that  the 
testator  had  only  a  remainder  in  the  land,  expectant  on 
the  death  of  his  mother,  will  not  vary  the  construction, 
in  this  particular,  which  ought  to  he  given  to  the  will. 
He  was  well  informed  of  his  interest  in  this  land,  and  yet 
be  expressly  subjects  to  sale,  all  his  estate  whether  in  pos- 
session, remainder  or  reversion.     He  may.;  have  been 
aware,  that  circumstances  might,  by  possibility,  renfder  it 
essential  to  his  children,  that  the  sale  should  be  nsade, 
before  the  Ure-estate  might  fall  in ;  and  he  very  prudently 
left  the  time  of  the  sale,  to  the  discretion  of  the  executors. 
The  interests,  therefore,  intended  for  the  children  of  the 
said  Benjamin  Taliaferro,  vested  at  his  death ;  and  there 
being  nothing  in  the.  will  to  defeat  them,  they  were  con- 
tinuing interests  at  the  deaths  of  the  children. 

It  become^  important  to  enquire,  in  the  next  place,  what 
.    was  the  natui'e  and  character  of  those  interests. 

it  is  an  established  principle,  *•  that  money  directed  to 
**  be  employed  in  the  purchase  of  land,  and  land  directed 
<<  to  be  sold,  and  turned  into  money,  are  to  be  considered 
<^  as  that  species  of  property  into  which  they  are  directed 
<«  to  be  converted."  The  English  reporters  abound  with 
cases  upon  this  subject;  and  there  b  no  part  of  the  Jaw 
more  firmly  established,  or  better  understood.  The  im- 
portant question  in  such  cases  is,  whether  the  character 
of  land  or  money  is  definitively  and  imperatively  affixed, 
by  the  will,  to  the  property  ;  for,  the  character  thus  im- 
pressed upon  it,  will  remain  so  impressed,  until  some  per- 
son having  a  right  to  elect,  elects  to  take  it  in  its  original 
character.    A$hby  vs.  Palmer.fmJ    Land,  therefore,  thus 

(m)  1  Memale,  896.    S  Maddock,  108, 9, 10 1  and  the  cases  there  eked. 
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impressed  with  the  character  •f  money,  will,  Hntil  ckc-  p^^J^^ 
tion  be  made  to  take  it  as  land,  pass  as  money,  although , 
it  has  not  been  actually  converted  into  money.    The  coun- 
sel for  the  appellants  relied  upon  the  principle  laid  down, 
in  §Falker  vs.  DemicCnJ  that  tlio  property  will  pass  accor- 
ding to  the  state  in  which  ithap|>enstobeatthedeathortlie 
person  from  whom  it  is  claimed.     But,  that  principle  has 
been  repeatedly  overruled*     WliddaU  vs.  PuHridgt  ;CoJ 
Biddulph    vs*    Biddulph^CpJ  Kirkman  va.    MUs;(qJ 
JUshhy  vs,  Paimer.CO     The  other  cases,  relied  on  by  the 
counsel  for  the  appellants,  have  no  application.    In  all  of 
these,  there  was,  from  some  cause  or  other,  a  resulting 
trust,  in  whole  or  in  part,  for  the  heir  at  law  of  the  testa- 
tor.    But,  in  the  case  before  us,  the  conversion  into  mo- 
ney Is  imperative,  *•  to  every  iwUfdf  cut  and  out  .•*'  and 
the  whole  proceeds  of  sale,  after  payment  of  debts,  are 
given*  as  personal  property,  to  the  two  sons  of  the  testa- 
tor ;  and  it  is  to  ihem^  or  the  survivor  of  thenif  that  the 
succession  must  now  be  made.    There  is  then  no  founda- 
tion whatever  for  any  claim  on  the  part  of  the  heirs  at 
law  of  the  testator. 

If  there  were  no  persons  other  than  the  present  parties^ 
who  might  claim  an  interest  in  this  controversy,  the  court, 
pursuing  the  principles  above  declared,  would  affirm  the 
decree  of  the  chancellor. 

But,  it  appears  that  after  the  death  of  the  two  sons  of 
the  testator,  Benjamin  Taliaferro,  their  mother,  to  whom 
the  proiierty  in  controversy  had  passed  at  the  death  of  the 
survivor  of  them,  as  his  next  of  kin,  intermarried  with 
Larkin  Smith ;  and  that  the  said  Smith  and  his  wife  in- 
stituted this  suit,  as  the  only  persons  interested  in  the  sale 
of  the  land,  claiming,  by  their  bill,  to  discharge  the  exe- 
cutor from  the  necessity  of  selling,  and  electing  to  take 
the  land  itself.    If  this  election  had  any  operation  in  fa- 

(n)  «  Veiey.  17a         (q)  13  Ve«.  SS8. 
(p)  8  Veg.  'i^.  (r)  I  Mcritate,  996. 

(p)  1«  Ves.  IM. 
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TOT  of  the  wife*  in  restorimg  the  land  to  its  orignml  cha- 
racter»  as  lanil,  it  may  become  Important  to  her  heirs  at 
law,  as  she  died  beforo  the  termiaation  of  the  suit,  and 
before  the  land  was  reduced  to  possession  by  the  husband, 
to  enquire  whether  her  rights  therein  descended  to  them. 
On  this  pointy  the  court  expresses  no  impression  even, 
farther  than  to  say,  that  it  is  a  subject  on  which  the  heira 
at  law  ought  to  have  an  opportunity  to  be  heard  before  a 
final  decree.  The  decree  is  tlierefore  reversed,  with  costs 
to  the  appellees,  as  having  substantially  prevMled ;  ind 
the  cause  is  remanded  to  the  court  of  chancery,  with  di« 
rections  to  OMke  the  heini  at  law  of  Mrs.  Smith,  parties. 


issa. 

Mareh* 


Stubbs  against  Whiting. 


A  marria^  tettleraent  made  after  marriages  in  portuanee  of  artiolet  entered 
Into  before  marriage,  is  to  be  eontrolled  by  the  artiolet. 


This  was  an  appeal  from  the  chancery  court  of  Wil* 
liamsburg. 

Isabella  C.  Fox,  before  her  marriage  with  Enanael 
Jones,  entered  into  a  marriage  settlement,  by  a  deed  duly 
executed  and  recorded,  by  which  the  said  Jones  conveyed 
sundry  slaves  of  bis  own  and  all  the  property  to  whkh 
lie  might  be  entitled  by  the  marriage  aforesaid,  in  trust 
for  the  sole  and  separate  ueei^tke  eaid  habetla^  her  heirs 
and  aesigns;  and  covenanted  that  he  would,  at  any  time 
during  the  coverture,  ratify  and  confirm  any  disposition 
that  the  said  Isabella  might  think  proper  to  make,  of  all 
or  any  part  of  the  slaves  or  other  property  so  conveyed. 
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The  nMirrift|[;e  took  place ;  and  some  years  aflerv^ards*    ^^' 
the  said  Jones  died^  leaving  two  infant  8ons»  Emanud  s^-sr%^ 
Macon  and  fFUliam  Booth  Jones.    The  decedent  left  also    stnbbs 
a  will»  by  which  he  gave  his  widow  the  power  of  selling  or  w^ting. 
other^'ise  disposing  of  his  estate  called  Woodstockf  and  a 
sum  of  money  that  he  expects  from  a  suit  then  depending ; 
and  at  her  death,  he  desired  that  bis  estate  might  be  equally 
divided  between  his  said  two  sons.    If  either  of  them  should 
die  before  twenty-one,  or  marriage,  leaving  no  issuct  the 
survivor  was  to  receive  the  portion  of  his  deceased  bro- 
ther ;  but,  if  the  said  Isabella  should  survive  both  her  chil- 
dren and  their  issue,  be  gave  her  the  said  estate  in  fee- 
simple.    The  testator  appointed  the  said  Isabella,  and 
two  other  persons  his  executors,  desiring  at  the  same 
time,  that  the  said  Isabella  might  act  without  the  inter* 
ference  of  the  other  executors,  if  she  was  so  disposed,  and 
that  no  security  whatever  might  be  required  of  her. 

The  said  Isabella  alone'qualiGed,  without  giving  secu- 
rity, according  to  the  directions  of  the  will. 

In  the  year  1815,  Isabdla  Jones  married  John  8.  Stubbs, 
senr.^  having  previously  entered  into  articles  of  agree- 
ment with  the  said  StubbSy  by  which  it  is  agreed,  that  all 
the  property  of  the  said  Isabella^  should  remain  subject  to 
h^r  own  control  and  disposition,  freed  from  the  marital 
rights  of  the  said  StubbSy  and  that  all  the  property  of  the 
said  StubbSf  should  be  free  from  the  dower  and  other  matri- 
monial rights  of  the  said  Isabella  ;  giving  her  an  unlim- 
ited power  of  disposition  during  the  coverture,  and  if  she 
survived  the  said  Stubbs,  without  having  made  any  dis- 
position of  the  said  property,  then  to  the  only  use  and 
behoof  of  the  said  bdbeUaf  her  heirs  and  assigns  forever. 

After  the  marriage  between  the  said  Isabella  and  the 
said  SMhSf  viz  :  on  the  firat  day  of  April,  1816,  a  deed 
of  settlement  was  executed  in  pursuance  of  the  said  arti- 
cles, in  which  Francis  Whiiing  was  made  tlie^trustce ;  by 
which  all  the  property  real  and  personal  which  had  been 
settled  on  the  said  Isabella  by  the  deed  first  mentioned,  and 
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the  will  of  Emanuel  Jones^  was  settled  un  the  said  IsabtUa 
and  her  children  Emanuel  JIacon  and  H  iliiam  Booth  Jones 
or  to  tlio  use  of  any  other  person  she  might  appoint  by 
deed  or  will. 

John  8. 8hM$  died  in  1821 ;  and  the  said  Francis  Whit- 
ing^  the  trustee  in  the  last  mentioned  deed,  filed  a  bill  in 
the  county  court  of  Gloucester*  suggesting,  tha^  tlie  said 
Jsabella  was  about  to  convey  a  part*  if  hot  the  whole  of  the 
said  slaves,  and  other  personal  property,  not  of  the  state^ 
and  praying  that  the  sheriff  might  go  forthwith  an4  take 
possession  of  the  negroes  and  other  personal  property,  dis- 
|K>sed  of  for  the  benefit  of  the  said  Isahelia  and  her  chiU 
dreii,  the  said  Emanuel  Jtdcon  and  fFUUam  Bo$Ui  Jones. 

The  county  court  made  afi  order  restraining  tlie  said 
Isabella  C  Stnbbs  from  removing  the  negroes  and  other 
property  belonging  to  the  estate  of  Emanuel  Jones  de- 
ceasedt  beyond  the  jurisdiction  of  the  said  court ;  and 
that  the  sheriff  should  forthwith*  take  possession  of  all  the 
said  negroes  and  other  property,  and  hire  the  negroes  for 
the  benefit  of  the  defendant  and  her  children,  Emanuel 
Macon  and  fFUliam  Booth  JoneSf  and  sliouid  keep  the  other 
property  in  his  possession,  subject  to  the  future  order  of 
the  court. 

Isabella  C.  Stubbs  answered  the  bill,  and  affirmed  thut 
the  deed  of  trust  last  mentioned,  was  executed  for  tfje 
sole  purpose  of  protecting  her  property  from  the  marital 
rights  of  John  S.  Stubbs^  and  for  no  other  purpose ;  and 
that  she  considered  the  whole  of  the  said  property  as  her 
oivn^  which  she  intends  to  remove  at  her  own  time  and 
pleasure. 

An  appeal  was  allowed  to  the  interlocutory  decree 
aforesaid,  to  the  chancery  court  of  Williamsburg. 

'JChe  chancellor  reversed  the  said  decree,  and  com- 
manded the  sheriff  of  Gloucester,  and  all  persons  claim- 
ing under  it,  to  return  to  the  appellant  all  the  said  pro- 
perty taken  from  her  in  pursuance  of  the  said  interlocu- 
tory decree.    And  the  court  injoined  the  said  Isabella^  the 
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appdlanff  from  conveying  out  of  the  commonwealtht  or    y^^ 
permitttng  any  person  to  whom  iibe  shall  not  have  hotia  s^^sr^ 
Jide  conveyed  by  deed  made  in  execution  of  the  power    i*tobb« 
given  to  her»  two-thirds  of  the  property  conveyed  by  John  Wlutiegw 
S.  8h$bb$^  and  wife,  to  Frmd$  ¥9^kUlng  /  that  the  marshal 
of  fhe  court  should  take  into  his  possession,  two-thirds  of 
the  stavei  and  their  increase,  upon  the  appellee  entering" 
into  a  bond  in  the  penalty  of  S  1000,  with  condition  to 
pay  to  the  appellant  all  damages  which  she  might  sustain 
by  rdwon  of  this  order,  if  the  same  should  be  reversed 
or  annulled ;  and  unless  the  appellant  shall,  upon  being 
served  with  a  copy  of  this  order,  enter  into  bond  and  se^ 
curity,  in  the  penalty  of  8  10,000,  with  condition  that 
two-thirds  in  number  and  value  of  the  said  slaves  and 
their  increase,  shall  be  forthcoming  to  answer  any  future 
decree  of  the  court  in  the  premises ;  but,  if  the  said  bond  , 
should  not  be  given  within  ten  days  from  the  service  of 
this  order,  then  the  marshid  should  hire  out  the  slaves  so 
taken,  until  the  end  of  the  year,  kjc. 

An  appeal  was  allowed  to  Isabella  C.  Slubbt,  the  appel- 
lanty  on  her  motion. 

Leighf  for  the  appellant 

By  the  marriage  settlement  of  Emanuel  Jones  and  Jso- 
bdla  C.  F0X9  the  appellant,  and  by  her  surviving  him,  bhe 
became  entitled  to  tlm  property  in  question,  absolutely* 
The  will  of  the  said  Jones  cannot  have  any  influence  on 
property^  which  had  been  before  conveyed  by  deed. 

By  the  articles  entered  into  with  Stubbs^  the  second 
husband  of  Ii$abella  C  JoneSf  all  her  individual  rights  over 
the  property  in  question  were  preserved  to  her,  free  from 
the  control  of  her  intended  husband ;  and  it  is  expressly 
provided,  that  in  case  of  her  surviving  him.  (the  event 
which  has  happened,)  she  should  be  remitted  to  all  the  es- 
tate which  she  had  before  the  marriage.  The  estate  was 
not  joint,  to  her  aod  her  two  children  by  Jones;  but  it 
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ins.     was  expressly  placed  under  her  entire  control^  both  by  Uie 
JI^  marriage  agreement,  and  by  the  setUement  made  after  mar- 
stnbbs    riage  and  intended  to  carry  the  agreement  into  effect. 
W^,       But,  if  the  articles  and  the  deed  are  at  varUnce^  the 
articles  ought  to  be  preferred ;  more  especidly  where  the 
deed,  (as  in  this  caseO  professes  to  follow  the  articles. 
The  articles  are  made  before  marriage;  the  AeM ^^Ur^ 
wards  ;  and  the  authorities  are  explicit,  that  in  such  case, 
the  artides  will  be  set  afufaj    The  chancellor,  therefore^ 
erred  in  requiring  her  to  give  bond,  that  she  wouW  not 
remove  the  property  conveyed  by  the  articles,  out  of  the 
state ;  but,  if  there  is  any  pn^rty  givea  by  the  wMl  of 
Emanud  Jones,  not  comprised  in  the  marriage  agreement 
with  him,  a  restraining  order  may  he  proper. 

No  counsel  for  the  appellee. 

Mirch  14.— Judge  Brooke,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  the  appellant  having  sur- 
vived her  first  husband  Emanuel  Jones^  took  an  absolute 
estate  in  all  the  property  comprehended  in  the  marriage 
settlement,  bearing  date  the  23d  of  February,  1803;  and 
that  the  deed  of  settlement,  of  the  1st  day  of  April,  1816, 
executed  by  her  second  husband,  John  8.  Sttibbs^  and  her- 
self, to  the  appellee,  was  intended  by  the  parties  to  be  made 
in  pursuance  of  the  marriage  articles^  entered  into  be- 
tween  them,  before  marriage,  and  bearing  date  the  18th 
of  July,  1815,  and  must  be  controlled  thereby;  by  which 
she  having  survived  the  said  John  8.  Stubbs.  again  became 
entitled,  in  absolute  right,  to  all  the  property  included  in 
the  marriage  articles  first  above  mentioned.  The  decree^ 
therefore,  so  far  as  it  restrains  the  appellant  frrnn  remov- 
ing,  or  otherwise  using  that  property,  is  erroneous^  and 
must  be  reversed  with  costs. 

{a)  1  Fonb.  Eqa.  100,  lu  ^ 
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And  the  cause  is  remanded  to  the  court  of  chancery^    ^^ 
for  an  enquiry  to  be  made*  whether  the  marriage  articles  v^^no^ 
and  deed  of  settlement,  between  the  appellant  and  her  last    stobbt 
husband  Jchn  8.  Stubbsi  embraces  any  other  personal  es-  wuting. 
tate,  than  that  derived  to  her  in  and  by  the  marriage  set- 
tlement aforesaid,  between   her  and  her  first  husband 
Bmamisl  Janest  which  she  holds  as  executrix  of  the  will 
of  the  said  Jones;  and  in  that  event*  further  to  enquire, 
whether  she  has  given  sufficient  security  as  executrix*  and 
if  notf  to  talLe  such  measures*  as  may  be  proper  and  effec- 
tual, to  compel  her  to  give  such  security ;  or  otherwise  to 
provide  tot  the  preservation  of  auch  property,  and  its  ulti- 
mate disposition,  according  to  the  rights  of  the  parties  in- 
terested therein.    But,  In  case  such  security  shall  have 
been  given,  then  the  bill  is  to  be  dismissed. 
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m!^      Thweatt's  administrator  against  Jones, 
administrator,  ^c. 


In  eqaity,  oontribation  inajr  be  claimed  bj  one  inspeetor  of  tobneeo,  against  his 
oo-inspector,  for  the  amoant  of  a  jadgment  had  against  the  former,  far  &i- 
ing  to  deliver  tpbaoco^  when  l^iaUy  demanded,  wbaoh  jadjgmeat  he  has  dia- 
«haiged»  when  the  failure  does  not  proceed  ex  maleficio,  or  from  some 
actual  frauds  or  vohmtary  vnmg. 

But,  it  is  mcumbent  on  the  party  asking  relief,  to  shew  that  he  is  innoeent  of 
such  imputations. 


The  following  opinions  present  so  fiiH  a  view  ot  the 
case^  that  any  otiier  statement  would  be  unnecessary. 

Ldgh^  for  the  appellant. 

Gribner^  for  the  appellee. 

JIfarcA  17. — Judge  Green. 

The  appellant  filed  his  bill  against  the  appeilees,  in  tbc 
superior  court  of  chancery  for  the  Richmond  district, 
charging,  that  Thweatt  and  Hinton  were  joint  inspector^ 
of  tobacco  at  Boiling's  warehouse :  thatf  alter  Hinton' 
death,  Brunetc  brought  an  action  on  the  case  againsi 
Thweatt,  as  surviving  inspector  of  Tliweatt  and  Hinton. 
for  the  value  of  tobacco  inspected  at  the  said  warehouBe» 
and  not  delivered  according  to  the  tenor  of  the  receipt^ 
and  obtained  a  judgment  therefor,  which  was  paid  by 
Thweatt*s  administrator,  amounting,  with  costs,  to  51^. 
9s.  lOd.  A  copy  of  the  record  of  the  suit  at  law  is  exhi- 
bited as  a  part  of  the  bill.  The  bill  further  charges,  that 
Adam  Finch  brought  a  suit  (^an  action  on  the  case,; 
against  the  said  Thweatt  and  Hhiton,  the  foundation  of 
which  was,  the  non-delivcryy  by  the  said  inspectors,  of 
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oihtr  tobacco,  imi^ted  at  the  Mrid  warebome,  to  the     i^ 
*<  said  Finch,  or  his  order  ;**  in  which  he  recovered  961.  vi^pv^ 
15s«  ad.,  and  costs,  against  Thweatt ;  the  suit  having  Thwncft 
abated  as  to  Hinton,  bj  his  death :  that,  after  an "'"''^' 


cessful  appeal  and  injunction,  Thweatfs  representative  ^^^jg^^ 
had  paid  the  whole  or  great  part  of  the  judgment,  dana* 
ges  and  coats.  A  copy  of  the  record,  in  Finches  case,  is 
also  exhtWteil  with  the  bUI,  as  a  part  thereof.  The  bill 
also  states,  that  the  plaintiff  **  has  been  advised  that  for  a 
<<  moiety  uf  the  said  judgment,  and  costs  and  damages, 
**'  the  estate  of  Hinton  should  be  responsible,  inasmuch  as 
**  the  recoveries  were  for  a  joint  malversation  in  office.^ 
Joseph  Jones,  styling  biioself,  ip  his  answer,  to  be  admin* 
islratov  dC  S.  Hinton,  deceased,  late  inspector  at  Robert 
Boiling's  warehonse,  in  the  town  of  Petersburg,  answer- 
ed. The  answer  does  not  admit  or  deny  the  matter  oC 
the  bill.  The  record,  in  Bmnet^s  case,  shews  that  the 
sail  abated  as  to  Tbweatt^  by  his  death,  and  was  revived 
against  his  representative,  against  whom  the  verdict  and 
judgment  was  rendered ;  and  that  the  tobacco  was  in- 
spected, and  receipts  given,  by  Thweatt  and  Hinlon ;  and 
that  the  demand,  and  ftkilure  to  deliver,  was  in  the  lifeii 
time  of  both,  and  whilst  they  were  inspectors.  The  de» 
claralion,  in  Finch's  case,  chaif;es,  that  the  defendants 
Thweatt  and  Hinton  had  not  only  failed  to  deliver  the 
reosHtts,  for  the  tobacco  inspected,  to  Finch,  but  had  deli- 
vered  the  receipts  and  tobacco  to  another  person,  not  au« 
tborised  to  receive  the  same.  The  chancellor  dismissed 
the  bUI,  and  the  plaintiff  appealed. 

The  biU  in  question^  was  a  bill  for  coatributioa,  and  the 
case  depends  entirely  upon  the  question,  whether  the  bill 
presents  a  fit  case  for  contribution,  or  not  ? 

The  counsel  for  the  appellant  seemed  to  think,  that  thio 
question  wotdd  turn  upon  the  enquiry,  wfaetherlhe  actions 
of  Bruoett  and  Finch,  would  or  would  not  have  survived 
against  the  wprefipataiivw  of  the  inspec^onB,  if  they  had 
both  died  before  a  mcovery  had }  and  he  contended,  that 
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H)^     cesMpy  to  exanioe  those  qucstiom  miBiMyy  bwaise  tlwy 
seem  to  me  QnimporUutt  to  the  decieioii  of  this  case.     If* 


ThvMtt'k  howefer»  U  were  neceewiry  to  ebew  the!  Biiitoti*e  represea- 
^^f'    talivee  were  reeponeible  te  the  ewnere  of  the  tehacco*  not- 


^^^^i^  wttbetonding  his  death,  that  reep^BMhUity  is  fuUy  aacer/* 
toiaed  by  the  case  of  8e^t  va.  JBkriawa^aJ  la  whtob  it 
was  decided  in  tUe  coart,  that  aa  iaspeetor  wae  iiaUe#«o 
his  oOkial  bond,  far  any  injary  aaflered  Iqr  any  person^  in 
conaeqaeace  of  bis  Biiscandact# 

Coatrihution  ia  aot  dae»  by  reason  of  aiqp  contraety  eat* 
press  or  implied*  But*  whNt  any  harthen  oagj^  faam 
the  relation  of  the  parttea*  or  an  respect  of  property  krM 
by  them,  to  be  eqnally  home*  and  each  party  is  in  ^tpuM 
Jnr«,  contribution  is  doe»  myeea  the  claim  to  camtrftatfoH 
has  arisea  oot  of  eonm  iu4iiaiyra«d»  or  vitealary  iweajf , 
in  which  the  party  claiauuipcoatrib«t)o»  has  participated* 
The  mere  aon^perfennanae  or  violation  oC  a  ctvil  nhligh' 
tion,  is  not  sueh  a  wroafc,  ae  will  condemn  adaim  tooen** 
trikutmn^ftj  Theact  which  prealodesft  party  from  tBa 
right  to  claim  contrHmtion  from  those  who  were  efaall/ 
liable  to  the  burthen  as  himariff  most  be  mid— iit»ae»  an 
actoal  fraud  or  Tolontary  wrong*  Tfans,  if  there  bb  a 
common  partitimi  wall  between  two  cotorminoBs  kimintsj 
and  it  becomes  minoesf  and  one,  in  spite  of  tlw  profalhl* 
tkm  of  the  other,  pnUo  it  dmr%  aad  rt-hniMs  it,  he  iaen» 
titled  to  contribution  for  the  enpeme^fcj  Tfaue,  it  the 
conusor  dies,  having  sold  a  part  of  the  lands  baond  bgr 
the  recogniaanoB  to  several  purchaeem,  and  leaviimr  • 
part  to  descend  to  his  heuv  the  heir  ia  noteattM  toeon* 
tributian  agafamt  the  purcbasrrsy  because  he  is  not  w 
aqualijwre;  hot  the  parchners  are  (without  conlraett 
express  or  implied,)  entitled  to  contribution  again^  eaeh 
other ;  without  regard  to  the  tiuKr  or  older  oC  tbeparcba* 
aes*  80,  <«  if  judgment  he.i^cainst  two  dioseiasiain  assine 
<<  for  the  land  and  damages,  and  one  disseisor  dies,  the 
^  execution  shall  not  bo  awarded  against  the  sorviviiqf 
(a)4Mnif;m8.  (6)1  Y«i.*BmnM%tt7.   (^) 4 Mmi. Ch. Bcp.  584, 


«<  dNsflciBcnr,  who  wts  pttrty  to  the  wrong,  but  as  iroil  Ao     <ms. 
^<  heir  M  the diflteisor tkiM  be  ckarged f**r*^J^  >mmI,  a/r* ,     '"^  * 


Ii0r{,  if  the  mmriting  dlosdsor  b«<l  |MiM  the  dimgm,  be  Thvetn't 
ooj^t  to  have  contrtbotion  afraiast  the  reprffwtalfve  of  «#. 
the  deceased  dieaelaor.  The  reason  why  the  law  reftises  .^^'^e. 
Its  aM  to  enforce  contrHwtion  amonipit  wrofi|i;.^doers,  is 
that  tbej  may  be  intinMated  froat  eonmittinic  the  wrongs, 
by  the  danger  of  each  being  made  reeponaible  for  all  the 
oonseqnences  ;*  a  reason,  which  does  not  apply  to  torts  or 
injories  arising  from  mistakes  or  accidents,  or  inrolanta- 
ry  omissions  in  the  discharge  of  oMcial  dtftlea.  Coarts 
of  law  onfbrce  contribution  only  In  cases  where  a  con* 
tract  between  the  imrtieo  to  thnt  tChct  may  be  presumed } 
bat,  courts  of  ei|«^  indulge  iif  a  larger  jorisdiction,  and 
lOlmtoconlrlbation  whenever  the  paHies  were  originally 
sabject,  Jointfy,  to  the  burthen,  Md  are  in  mqwM  jtntf 
attd  where  the  party  clainf  ing  the  assistance  of  the  conrt» 
is  not  precluded,  by  hh9  own  torpltode,  firsm  receiThrg 
I^O  In  the  ease  at  bar,  the  only  delbalt  of  the  Inspec- 
tors appears  to  have  been  the  non«4ellYery  of  the  tobaccd 
to  the  owners  of  it.  This  might  happen  In  mrioas  ways, 
without  impatiag  fraud  or  Tohtntary  wrong,  to  the  In- 
spectan.  It  nrighl  hare  been  delivefvd,  as  is  stated  in  the 
evMeace  glren  in  one  of  the  suits  at  law,  (which  is,  how- 
evert  no  evidenoe  against  the  defendants  in  this  suff,)  in 
eonsequmee  of  the  notes  or  receipts  having  been  deli  vercMI 
la  a  person  producing  a  fbrged  order.  It  might  bare 
been  delivered  to  an  improper  person,  by  mere  mistake, 
or  stsicn;  and,  in  the. absence  of  all  proof,  although  it 
might  bwrobeeaembeasdedby  the  inspectoral  such  em- 
bsAihMiinl  ought  not  to  be  presumed;  Vraud  Is  odious, 
and  ought  to  be  proved.  Nor  do  I  thihh,  that  this  concln- 
sion  m^t  to  be  atbcted  by  the  steUsmeiit  in  the  bill,  that 
the  ja^paeato  were  ncovmnd  for  a  jutnt  mdh^ersatien  in 


*  The  eMe  la  a  T.  R.  U6^  oitiwl  ait  the  b«i^  UMm  to  be  «D«  qC  »  fobnt^iy 
»ftd  aellfe  r0it . 
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IMS.  ^  office.    That  is  %  loose  expressioBy  corrected  by  the  coft- 

y^^^^l^  text  of  the  bill,  and  by  the  records,  of  those  judi^eiits^ 

Thweatt^  which  exhibit  nothing  inconsistent  with  the  suppoeltioH 

^.  '    that  the  tobacco  was  lost  to  the  owners  by  a  fraad  prac- 

adm?r*^  tised  upon  the  inspectorst  or  by  their  mistake. 

The  case  seems  to  me  to  resolve  Itself  into  these  pro- 
positions. When  parties  are  equally  bound  to  bear  a 
burthen*  and  are  in  cequM  jwre^  that  is,  liable  fram  4tlie 
same  circumstances  existing  as  to  both,  contribution  is 
due  of  right,  in  equity :  that  this  general  proporitipn  is 
liable  to  one  exception,  namely,  that  the  party  who  would 
otherwise  be  entitled  to  such  contribution,  (otbitn  soeb 
right,  if  the  joint  liidbiitty  arose  from  an  act  fmriuii  tsje, « 
fi*aud  or  voluntary  tort,  in  which  he  participated :  that  wben 
it  is  shewn  that  the  parties  were  originally  etpMdly  bornidi 
and  stood  in  ceifuaUJure*  the  party  who  has  paid  all,  is  on« 
titled  of  course  to  contribution,  unless  it  be  shewn  on  the 
other  side*  that  his  right  has  been  forfeited  as  aforesaid^ 
by  his  own  wrongful  act.  No  soeb  fact  is  allc|^  or 
proved  in  fliis  case. 

1  do  not  think,  that  the  right  to  contribution  ongbt  to' 
be  considered  as  impaired  by  the  feet  (if  at  really' existei 
in  this  case,)  that  one  of  the  parties  and  his  estate  was  ab-* 
solved  by  his  death  from  all  liability  to  the  party  injured. 
Be  who  claims  contribution,  does  not  claim  by  sub^UuHm 
to  the  rights  of  the  party  whose  demand  be  has  aatisfied  ; 
bat,  upon  the  broader  princi|de,  that  he  who  has  exclu- 
sively borne  the  burthen  which  ought  to  have  been  boraa 
joinlhi  with  another,  is  entitled  to  be  rateaUy  indenmifiedy 
as  in  the  case  of  party  walls,  and.average^ln  cases  of  loss 
at  sea,  kc.  I  presume,  (though  I  have  aeen  no  caae  to 
that  effect,)  that  if  two  were  bound  in  a  joint  ohVgation 
before  our  statute  concerning  jokit  rightn  and  ohiigatlona 
for  a  joint  debt  or  contract,  and  one  of  them  had  died, 
and  the  other  bad  discharged  the  obligation,  he  would 
have  been  entitled  to  contribution  against  tiie  executors  of 
the  deceased  obligor^  atthougfa  they  were  at  law  complete- 
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Ij  exooertttod.    I  think  Ibe  decree  sboold  be  reversed,   j\^^ 
and  tbe  |)lMntiff  declared  to  be  entitled  to  recover  ai^^aratt^^-v^^,,^ 
the  defeadant  a  laoie^  of  tbe  jadgoientSf  costs  and  dama*  Thweau*^ 
gee  paid  by  him  or  his  predecessors.  ^.  * 

Jooet, 

Judge  CoAiiTBB. 

TUa  is  a  bill  for  contribotion,  iled  by  tbe  appellant 
tgaiast  the  appellee.  It  is  all^jed,  tbet  their  intestates 
veve  many  years  ago  co-inspectors  of  tobacco,  at  Boiling's 
warelioose  in  Petersborgt  and  thiU  two  judgments  bad  been 
recoveredf  one  against  Tbweatt  in  his  life-time,  and  one 
against  the  appeUant  as  his  admtnistratorf  for  breachea  of 
duty  in  office,  alleged  to  have  taken  place  in  the  life-time 
of  both  inspectors. 

▲s  a  reason  for  resorting  to  a  court  of  equity,  instead 
of  going  to  law,  the  bill  atkipes  that  the  appellee  had  de- 
livered over  the  assets  of  his  intestate  to  tbe  distributees^ 
who  are  made  partiest  and  a  discovery  of  assets  is  there- 
fore required.  In  other  respects,  it  is  a  naked  bill  for 
contribution  between  two  officers*  against  one  of  whom 
there  bad  been  judgments  at  law  for  a  failure  and  refosal 
to  deliver  tobacco  in  one  case*  and  notes  in  the  other  to 
the  owners ;  and  it  is  claimed  in  the  bill  on  the  mere  ground^ 
as  is  alleged,  that  the  recoveries  at  law  were  Jor  a  j<mU 
malverBoiiUm  in  (ffiee;  the  whole,  or  a  great  part  of  the 
damages  recovered  for  which,  had  been  paid  by  the  ap- 
pellant-out  of  his  intestate's  estate.  It  is,  therefore,  as  naked 
a  case  in  eqinty,  as  a  declaration  on  an  implied  assumpsit^ 
arifdng  from  the  mere  payment  of  the  money  by  one  in- 
spector* would  be  at  law  :  and  the  questfon  is,  whether,  in 
auch  a  ease^  contribution  can  be  decreed  between  two  such 
ipfoi^-deers ;  odmiJMmg  that  both  are  proved  to  be  so. 

It  is  said,  however,  that  though  tbe  bill  expressly  al- 
leges that  tbe  recoveries  at  law  were  for  a  joint  matoer^ 
satwi  im,  ^ffioe^  yet  if  we  take  the  recm*ds  of  those 
judgments  as  part  of  the  bill^  tbey  being  referred  to  as 
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1M5.     part  thereof,  that  the  esse  wiH  appear  to  be  one  in  which 
s,^^>r^  contribotion  can  properly  be  decreed,  without  violence  to 
iThweatt'k  the  general  principle  of  law  which  repels  such  daia  be- 
*  w/     tweeo  tonrng^ii^tTU 
idiv^ke.     O*^^  ^  ^'^^'^  ^"'^  ^^^  instituted  aj^ainiit  both  inspec- 
tors ;  it  abated  by  the  death  of  Hinton,  and  judgment  fi* 
nally  obtained  against  Thweatt,  who  survived. 

It  is  an  action  on  th^  casts  for  a  violation  of  their  duties 
in  their  oilce,  in  not  delivering  tobacco  notes  to  the  tiwner 
of  tobacco  inspected  by  them ;  and  on  the  i^ea  of  not 
guilty,  there  is  verdict  and  judgment  for  the  (riaintiff. 

In  this  case,  the  defendant  moved  for  a  non-suit,  because 
the  evidence  introduced  by  the  plaint  iff,  was  not  sufficient 
to  support  his  action*  The  evidence  was,  that  the  son  of 
the  plaintiff,  by  his  directions,  applied  to  the  inspectors  for 
his  notes  ;  that  the  defendant  shewed  him  the  books,  by 
which  it  appeared,  the  tobacco  had  been  inspected,  but  was 
told  it  had  been  shipped,  the  inspectors  alleging  they  bad 
issued  notes  for  it,  in  pursuance  of  an  order  in  thenama 
of  the  plaintiff,  which  order  they  shewed,  but  wUcft,  the 
witness  told  them,  he  knew  was  not  the  hand  writing  of 
the  plaintiff:  That  the  witness  afterwards  produced  a 
written  order  ft*om  the  plaintiff  for  the  notes,  but  they  were 
reAised. 

Even  if  this  was  evidence  against  the  appellee  in  this 
case,  as  far  as  it  goes,  and  if  full  proof,  that  the  Inspec- 
tors had  been  defrauded  of  the  tobacco,  would  justify  a 
decree  for  contribution,  yet  the  proper  evidence  is  not  pro- 
^  duced,  nor  is  there  an  allegation  in  the  bill,  to  justlf^r  its 
exhibition,  unles<9  this  statement  in  the  record,  is  to  be 
taken  as  such  allegation.  The  alleged  forged  order  is 
neither  produced  on  the  trial  at  law,  nor  is  it  oxMbiled  in 
this  suit ;  nor  is  it  stated  who  provided  it  or  received  the 
notes,  or  what  has  been  done  with  the  tobacco.  If  it  was 
shipped,  the  books  directed  to  be  kept  by  the  48tb  section 
of  the  act,  would  shew  by  whom,  and  probably  who  was 
the  inspector  who  delivered  it  out. 
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The  bill  alleges,  thi^t  there  ha4  been  an  injanction  to    ^^^ 
this  judgmeatf  wb^ch  bad  been  dissolved ;  but  on  wbat  v^^>r>«^ 
ground  it  was  grantedf  wbetber  on  account  of  tbis  order  Thveat^t 
or  notf  is  neitber  statedt  nor  are  tbe  proceedings  in  tbat      iw.  * 
case,  made  part  of  tbis*  if  it  would  be  evidence  in  tbis  case.  adm?.7ice. 

Tbe  otber  suit^  was  likewise  an  action  on  tbe  case 
against  Tbweatty  instituted  af^er  the  death  of  Hinton,  al- 
leging tbat  they  jointly  issued  tobacco  notes;  that,  in 
jtbe  lifis-time  of  Hinton,  the  tobacco  was  demandedf  and  no^ 
delivered!  and  tbatt  after  bis  death,  it  was  again,  de- 
manded of  Thweatt»  who  continued  in  tbe  office  of  inspec- 
tor»  and  who,  fraudulently  and  contrary  to  law,  refused  to 
deliver  it  To  this,  tbere  was  also  a  plea  of  not  guilty* 
and  a  general  verdict  and  judgment  for  the  plaintiff. 

It  was  not  necessary  for  tbe  plaintiffs  in  these  suits,  to 
prove  an  actual  embezzlement  of  the  tobacco,  in  order  to 
entitle  them  to  recover ;  a  delivery  into  the  warehouse,  and 
a  refusal  of  the  notes  in  tbe  one  case,  and  of  the  tobacco 
in  tbe  other,  was  suflicient*  Such  proof  made  the  inspec- 
tor a  wrong-doer*  as  to  the  [daintiffs,  and  subjected  hiifi 
to  their  action  |  but,  for  aught  tbat  appears  to  tjie  contra- 
ry, actual  fraud  or  culpable  neglect  may  have  been  proved 
as  to  the  defendant. 

I  can  discover  no  ground,  therefore,  on  which  I  can 
Copsider  this  case»  otherwise  than  as  a  naked  one  of  con- 
tribution, sought  between  public  officers,  in  consequence 
of  damages  recovered,  and  paid  by  one  of  them,  for 
a  joint  malversation  in  office,  even  if  it  bad  not  been 
expressly  bo  called  in  the  bill  itself.  I  am  not  at  liberty 
to  make  any  thing  else  of  it,  because  nothing  else  is  stated, 
much  less  proved.  I  cannot  say  the  notes  in  the  one  case 
were  issued  in  consequence  of  a  forged  order,  or  the  other 
tobacco  taken  from  the  warehouse,  on  the  production  of 
forged  notes ;  or  that  it  was  stolen,  or  otherwise  taken, 
withont  gain  ,to  the  inspectors,  or  either  of  them,  and  that 
they  have  lost  it  without  any  culpable  neglect  in  either; 
nor  am  I  prepared ,  as  between  public  officers  of  such  trust 
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1823.     and  responsibility ,  to  say,  how  Tar  motives  to  vigilance  and 

yj^^!^^^  attention  should  be  lessened,  Jby  a  decree  for  contribntiott 

Thwefttet  in  sQch  case,  were  it  made  out    The  general  doctrine  isf 

^y    that,  even  between  private  individuals,  there  is  no  contrl- 

admv  ^kc.  *w>*'^"  between  joint  wrong-doers.    It  is  not  for  me  to  say, 

that  these  parties  are  not  to  be  considered  as  wrong^doers, 

unless  embezzlement,  or  culpable  neglect  is  proved  in  thia 

cause.    It  is  not  to  be  expected  that  either  party  would 

prove  this  in  both,  and  of  cxiurse,  in  himself;  and  then  it 

roust  result  that  contribution  will  lie  in  all  etses  ot  this 

kind,  unless  the  verdict  which  has  found  the  wrong  as  to 

the  third  party,  is  considered  conclusive,  until  the 'party 

claiming  It  can  make  out  a  proper  case  for  contribtttioDy 

notwithstanding  such  verdict. 

The  parties  will  try  each  to  criminate  the  other^  so  as 
to  throw  the  whole  burthen  fk*om  himself ;  but  it  cannot 
be  expected,  that  a  defendant  in  such  case^  will  try  to  fix 
guilt  on  both,  otherwise  than  as  it  is  established  by  the 
verdict.  And  the  court  itself,  from  motives  of  public  po- 
licy, will  notice  that.  This  doctrine,  I  think,  is  clearly^ 
laid  down  in  JUtrriweather  vs.  ^nxan.ffj  That  was  an 
action  on  the  case  against  two,  for  an  injury  done  to  the 
reversionary  estate  in  a  mill,  in  which  was  a  count  also  in 
iroroer  for  the  machinery.  In  that  case  too,  there  was  a 
joint  judgment,  so  that  bath  were  found  gmliy.  The 
whole  sum  was  levied  on  one,  who  brought  his  action  for 
contribution.  The  judge  was  of  opinion,  that  no  contrip 
bntion  could  by  law  be  claimed,  as  between  joint  wrong- 
doers I  and  that,  consequently,  the  action  on  an  implied 
ataumpsU  could  not  be  maintained  on  the  new  ground,  that 
the  ptaintiff  had  alone  paid  the  money,  and  he  non-suited 
the  plaintiff.  On  a  motion  to  set  this  aside.  Lord  Kenyon 
said,  he  never  had  beard  of  such  an  action  being  brought, 
where  the  former  recovery  was  for  a  tort 

There  being  no  judgment  establishing  a  wrong  against 
Hinton,  and  what  defence  he  could  have  made  we  know 

(/)8X.B.18a. 
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not ;  it  miiflt  be  like  a  case  where  a  party  injured  raea  one,    ^^ 
for  he  is  not  obliged  to  sue  alh  guilty  of  a  wrong ;  if  that  \^->r^ 
one  conies  for  contribution  against  others,  he  surely  must  Thweatft 
make  out  a  case  which  will  justify  a  recovery  against      «».  ' 
them.    The  mtrt  judgment  against  him,  and  payment,  is  admV.rkr. 
not  enough. 

There  is  no  verdict  establishing  guilt  of  any  kind  on 
the  appeilaa's  intestate ;  he  might  have  been  sick  during 
the  whole  time  the  tobacco  was  in  the  warehouse,  or  ab* 
sent  during  the  delivery,  and  have  been  protected  by  the 
provisions  of  the  11th  and  15th  sections  of  the  act.  In 
thf  absence  of  a  verdict  then,  to  convict  him  of  any 
wrong  or  liability,  or  any  proof  of  such  liability,  I  cannot 
say  that  because  one  has  been  found  liable,  the  other  must 
of  necessity  be  so  too ;  and  although  a  joint  malversation  ; 
althongh  it  is  charged  in  the  bill,  there  to  no  proof  that 
the  intestate  of  the  appellee,  was  even  an  inspector,  much 
less  that  he  had  any  thing  to  do  with  the  tobacco  in  ques- 
tiWy  other  than  what  to  to  be  found  in  the  declarations  in 
the  lotions  at  law,  and  the  evidence  sprsad  on  the  record, 
when  Hinton  was  dead,  and  no  longer  a  party  to  the  first 
suit.  The  answer  of  his  administrator,  Bays  nothing  as 
to  these  matters,  otherwise  than  calling  himself  admluis- 
trator  of  Hinton,  late  inspector,  but  to  confined  to  the 
discovery  of  the  assets  sought  of  him. 

I  cannot  think  that  the  relation  between  these  parties, 
as  inspectors,  to  a  ground  whereon  to  relax  the  sound 
principle  of  law  above  instoted  on.  It  would  seem  to  me 
the  reverse ;  and  that  it  miglit  tend  to  encourage  negli- 
gence, if  not  frauds  by  inspectors,  to  hold  out  a  hope, 
that  if  matters  come  to  the  worst,  the  burthen  will  be  di- 
vided. On  the  contrary,  this  court  has  decided  that  the 
vigilant  inspector  may  throw  the  whole  burthen  on  the 
fraudulent  one,  and  even  hold  his  securities  bound  there- 
toT.CgJ    They  give  separate  bonds,  and  each  to  severally 
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1893.     liable  for  liis  own  improper  acts.    If  both  aire  flrandulenf, 

K^^^!^^s^  or  both  negligent,  so  that  no  case  can  be  made  out  by  ef. 

Thweatt'b  ther,  SO  as  to  throw  the  whole*  or  part  of  tlie  burthen  on 

*«.*''•    his  fellow,  which  proper  rlgllance  will  generally  enable 

•d^vT'&c.  ^^^  ^^  ^^'  '  ^^^^^  '^  ^^^^^  ^^  '^^  ^^^^  abide  1>y  the  con- 
sequences. 
I  am,  therefore^  for  affirming  the  decree. 

Judge  Cabeix. 

The  new  lights  thrown  on  this  case  by  the  second  argu- 
ment, have  convinced  me,  that  my  first  views  were  erro- 
neous ;  arid  I  take  pleasure  in  abandoning  them. 

It  is  admitted  to  be  an  universal  principle,  that  where 
two  or  more  persons  have  jointly  committed  a  tort,  w0 
court  of  justice,  either  of  law  or  equity,  will  interfere  to 
enforce  contribution  among  the  participators  in  the  tort. 
But  this  principle  has  never  been  held  to  extend  to  the  non- 
performance of  a  contract ;  nor  even  to  the  non-perform- 
ance of  a  civil  obligation  or  duty,  where  that  non-perfkm- 
ance  does  not  proceed,  ex  maIeJicio.ChJ 

Although  inspectors  may  not,  strictly  speaking,  be  con- 
sidered as  bailees,  yet  I  can  perceive  no  objection  to  the 
position  maintained  by  the  counsel  for  the  appellant,  that 
in  determining  the  liability  of  insfiectors  to  Individuals, 
whose  tobacco  they  have  received,  we  are  to  be  governed 
by  the  same  principles,  which  regulate  the  liabilities  of 
ordinary  joint  bailees,  to  persons  whose  property  they 
have  received,  or  a  contract  of  bailment.  The  duHeB  of 
Inspectors,  in  relation  to  persons  whose  tobacco  they  re. 
ceive,  resulting  either  from  the  general  provisions  of  the 
act  of  assembly  on  the  subject,  or  from  the  special  written 
contracts,  exhibited  in  the  ^ceipts  or  notes  given  by  the 
inspectors,  do  not  vary  in  character,  from  the  duties  of 
ordinary  bailees,  growing  out  of  a  common  contract  of 
bailment.  And,  if  there  be  a  joint  failare  in  two  or  more 
(A)Lbgwa  vt.  Btoaitj,  I  Yes,  and  Bctaet,  114. 
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bmilees  to  comply  witfa  a  contract  of  bailment,  wMch  faU    ^J|^ 
lore  does  not  arise  ex  maUfidOf  I  boM  it  to  be  clear  la^ » s^^v^^^ 
that  one  of  them  who  may  have  been  compelled  to  pay  all  Thveatfk 
the  damages  recovered,  may  resort  to  the  others  for  con*      v$. 
tribution.    If  it  were  otherwise,  it  would  produce  great  i^u^?^;!^ 
injustice* 

If  it  be  aaidt  that  the  idea  of  a  contract  ought  to  be  ex- 
cluded in  the  consideration  of  this  case,  for  that  inspec- 
tors are  public  oflicerst  and  that,  consequently*  their  du- 
ties  spring  from  official  obligation,  and  not  from  the  terms 
of  a  voluntary  contract ;  I  reply,  that  there  is  no  differ* 
ence,  in  my  opinion,  between  duties  resulting  from  a  to* 
luntary  contract,  and  duties  resulting  from  an  office  which 
a  man  has  votuntarily  accepted.  And  even  if  there  be  a 
iifference,the  general  principles  established  in  the  casedf 
Ungard  vs.  6r&mleifj  before  referred  to,  apply  with  full 
force  to  the  case  of  joint  inspectors. 

It  is  objected,  however,  that  the  complainant's  case,  aa 
exhibited  by  his  own  biH»  does  not  entitle  him  to  relief^ 
even  on  the  principles  above  stated.  The  bill  alleges^ 
that  the  judgments,  as  to  which  contribution  is  sought 
for*  were  obtained  for  the  failure  to  deliver  tobacco  which 
the  inspectors  had  received  for  inspection.  And  it  is  now 
objected^  that  this  failure  may  have  proceeded,  ex  malefic 
do  ;  but  it  is  equally  probable,  that  it  did  fiot ;  and*  in  such 
a  case*  I  do  not  hold  myself  at  liberty  to  presume  that  the 
failure  proceeded  from  embezzlement,  fraud,  or  even  cul- 
pable negligence,  on  the  part  of  the  inspectore,  or  either 
of  themf  until  It  sliall  be  proved ;  especially  When  we 
know  that  they  act  under  the  solemn  obligations  of  an 
oath.  It  would  be  to  invert  the  order  of  evidence  to  re- 
quire from  themt  or  either  of  them;  phraf  of  the  non-erm- 
ttnce  of  such  embezzlement,  fraud  or  negligence.  I'he 
anu$  probandij  is  on  him  who  maintains  the  affirmative  of 
tike  proposition.  As  to  the  expression  in  the  bill,  «^  joint 
malversation  in  office,**  so  confidently  rdied  on  by  the 
counsel  for  the  appellees^  it  is  to  be  remarked^  that  it 
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M^  forms  no  part  of  the  aUegaia  of  the  complainant;  and  it 
^^^Nr>^  vould  be  too  strict^  fur  a  court  of  equity  to  bold  a  man 
Tbweatt't  bound  to  tcchnicol  accuracy  of  expression,  in  unimportant 

v».  '    parts  of  bis  bill. 
tdmV^'ke.     I*  therefore,  think  the  decree  should  be  reversed,  and 
the  cause  remanded  for  farther  proceedings,  pursuant  to 
the  above  principles. 

Judge  Brooke. 

Tlie  single  enquiry  in  this  case  is,  whether  a  joint  in- 
spector of  tobacco,  who  has  been  compelled  by  judgments* 
at  law,  to  pay  damages  for  failii^  to  deliver  inspected 
tobacco,  can  have  contribution  against  the  representative 
of  his  co-inspector,  without  alleging  in  his  biU  and  prov- 
ing, that  the  failure  to  deliver  the  tobacco^  was  produced 
by  some  inevitable  circumstance,  or  other  cause  exempt!^ 
the  inspectors  from  the  charge  of  refimng  to  deliver  the 
tobacco,  when  legally  demanded.  1  suppose  this  to  be 
the  inquiry  in  this  case ;  because,  if  a  case  is  really  maide 
out,  in  which  the  failure  to  deliver  the  tobacco,  proceed^ 
from  no  default  of  the  inspectors,  I  am  inclined  to  think 
the  plaintiff  would  be  relieved,  whatever  may  have  been 
the  form  of  the  actions  at  law  in  which  the  judgments 
were  rendered.  The  bill,  I  think,  exhibits  no  such  case» 
and  the  proofs  in  the  record  /urnish  no  aid  to  supply  its 
defects.  If  the  rule  that  the  allegata  and  probaiOf  must 
correspond,  could  be  dmpensed  with,  as  to  one  of  the  cases, 
it  alleges  that  the  suit  was  prosecuted  i^inst  the  plain, 
tiff's  intestate,  for  the  failure  to  deliver  tobacco  Inspected, 
agreeably  to  the  tenor  of  the  receipt,  for  exportation,  and 
that  the  foundation  of  the  otiier  suit,  was  the  non-delivery 
of  other  tobacco ;  the  authority  to  receive  which^  is  not 
denied  to  the  party  demanding  it ;  and  it  concludes  with 
saying  that  the  plaintiff  is  advised  that  for  a  moiety  of 
the  judgments,  costs,  and  damages,  so  recovered  against 
the  estate  of  bis  intestate,  be  is  entitled  to  contribution, 
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in  as  much  as  the  said  recoveries  were  for  tt  joint  maher^    mJ^Ii 
saHon  in  office.    The  proceedings  at  law  verify  the  allega-  \^^>r^^ 
tions  in  the  billf  with  the  exception*  that  in  one  of  the  Tkwemtt^t 

adm'r. 

cases,  it  is  alleged  that  the  inspectors  refused  to  deliver  v8, 
the  tobacco*  because  it  had  been  before  delivered  to  an  adm^^T^^* 
order*  which  is  said,  but  not  proved,  to  have  been  forged. 
The  answer  is  by  the  administrator  of  the  deceased  in- '  . 
spector*  ind  neither  admits  nor  denies  the  allegations  in 
the  bill*  but  insists  that  the  recourse  ought  to  be  had  to 
the  distributees  of  his  intestate,  to  whom  the  estate  had 
been  delivered.  I  shall  lay  no  stress  on  the  last  allega- 
tion in  the  bill,  tbat  the  judgments  were  for  a  joint  maU 
venation  in  office,  because,  I  think  it  gives  the  correct  cha- 
racter to  the  case  before  stated  by  the  plaintiff, — the  failure 
to  deliver  the  tobacco  by  the  inspectors,  without  assign- 
ing any  other  than  the  circumstances  before  stated,  as  the 
cause  was  a  refhsal  to  deliver  it*  which  was  a  joint  mal- 
versation in  office.  That  other  circumstances  may  have 
oxistfd*  is  possible,  but  none  are  alleged  or  proved.  The 
refusal  to  deliver  the  tobacco*  under  the  circumstances 
alleged*  was  a  joint  wrong  in  the  inspectors,  and  to  joint 
wrong-doers*  neither  a  court  of  equity  nor  of  law\  will 
afford  contribution.  The  case  In  8  Term  Reports*  proceeds 
on  this  rule.  The  principle  in  both  courts  is*  that  joint 
wrong-doers*  shall  not  be  tempted  to  commit  wrong  by 
dividing  the  responsibility.  This  principle  applies  a  for- 
Uari  to  public  oflScers.  I  admit*  that  courts  of  equity,  take 
a  broader  jtirisdictloti.  They  relieve  in  cases  to  which 
the  jurisdiction  of  a  court  of  law  is  not  adapted.  They 
relieve  in  all  cases*  in  which  the  parties  are  in  a^quatijuref 
but  neither  court  will  relieve  in  a  case  in  which  they  are 
in  pari  detteto^  which  I  consider  to  be  the  case  now  before 
the  court.  The  case  in  Yesey  and  Beames*  was  decided 
upon  this  distinction.  I  am*  therefore^  still  of  opinion, 
the  decree  must  be  affirmed. 
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18SS.  H«th  against  Cocke  and  wife. 


A  widow  is  not  cntitM  to  doirer  of  realwtite.wWGh  had  been  mortgagedby 
her  hasband, beforcthit  marriage. 

The  only  claim  of  the  widow  in  such  case,  is  to  dower  In  the  eqtdty  of 
redemption.  The  same  imndple  applies  as  well  to  mortgages  q/2frmar» 
riage,  where  the  wifis  miUes  m  the  mortgage,  apd  has  beeo  privilj  exain^ 
ilied,as  to  mortgages  before  marriage. 

QiMPre,  whether  a  widow  does  not  forfeit  her  right  to  dower,  bj  stand'mgby  and 
seeing  the  land  sold  to  an  innoeent  purchaser,  withont  pving  notiee  of  her 
tiUef  • 


This  was  an  appeal  from  the  chancery  court  of  Rick- 
mood. 

The  case  was  this : 

William  SUmaldt  in  1788,  mortgaged  to  Jifyrjf  Plum* 
sUadf  an  ondivided  moiety  of  99^  acres  of  landt  lying 
in  the  county  of  Chesterfieldf  on  which  certain  coal-pits 
called  the  Black-heath  coal-pits  were  situated.  The 
SMirtgage  was  to  secure  the  payment  of  1090/.  IQs*  in 
two  instalments. 

William  Ronald  died  in  1793,  intestate*  leaving  a  wi- 
dow and  two  infant  children ;  and  WiUiam  BfinUejf  be- 
came bis  administrator  and  the  guardian  of  his  children* 

Soon  after  the  death  of  William  Bonald,  a  ^fiiX  was  in- 
stituted by  Sqmud  Swannt  (who  had  purchased  the  right 
of  the  said  Mary  Pliumtead  in  the  said  mor^;age)  against 
the  said  BenUty  as  the  administrator  of  the  said  BooaJd 
and  guardian  of  his  cnildren*  to  foreclose  the  mortgage ; 
and  a  decree  was  rendered  in  1795,  to  sell  the  land  by  a 
certain  day»  unless  the  money  due  on  the  mortgage,  should 
be  paid  by  Bentle|r  before  that  time.  To  this  suit*  Ca- 
tharine (the  widow  of  Ronald)  was  not  a  party. 

The  money  not  being  paid,  the  land  waa  sold»  and  iSbr- 
ry  Hcth  and  John  Stewart^  under  the  firm  of  Beth  and 
Stewart^  became  the  purchasers  for  SiSOL}  out  of  which 
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1486/.  \9.  4d.  was  paid  to  Swann ;  and  16631.  18«.  8d. 
was  paid  to  Bentleyf  as  gnardian  of  the  inlknt  children  of 
Ronald. 

Catharine  Ronald  afterwards  married  WUliamJi.  Cocke; 
and  they  jointly  filed  a  bill  against  HHh  and  8tewarU 
BentUy  and  the  administrator  of  Swamif  asserting  the 
right  of  the  female  plaintiff  to  one^ird  of  the  said  land 
*  and  its  prq/its^  since  the  death  of  Ronald f  or  to  one^third  of 
the  prqfits  until  the  saUt  and  then  one-third  of  the  amount  of 
the  saUf  with  interest  thereon:  that  the  female  plaintiff^ 
not  having  been  a  party  to  the  suit  for  Toreclosure,  is  not 
bound  by  the  decree  or  sale :  they  also  pray,  that  John 
and  Samuel  SwanUf  who  leased  the  said  coal-pits  of  Bent* 
Tey,  for  three  years,  may  pay  to  the  plaintlfib  onC'third  of 
therenU 

All  the  defendants,  denied  the  validity  of  the  plaintiffs^ 
daim.  The  representative  of  Swann,  pleaded  the  act  of 
limitations  to  the  claim  for  one-third  of  the  rents  while 
the  coal-pits  were  in  the  occupation  of  his  testator. 

Heth  pleaded^  that  be  was  an  innocent  purchaser  with* 
out  notice,  under  the  decree  of  the  court,  and  that  before 
he  had  notice  of  the  claim  of  the  plaintiflb,  be  had  paid 
for  the  said  land. 

By  an  amended  bill,  the  sureties  of  WiBiam  Benttey  to 
bis  guardian's  bond,  and  the  representatives  of  such  of 
them  as  had  died,  were  made  parties. 

The  chancellor  decreed,  that  certain  commissioners 
should  assign  and  lay  off  the  dower  of  the  female  plain- 
tiff, in  the  said  land  and  coal-pits ;  that  Bsih  should  ren- 
der an  account  of  the  annual  rents  afid  profits  of  the  pre- 
mises in  question,  from  the  filing  of  the  bill ;  and  that 
the  hills,  as  to  all  other  matters,  should  be  dismissed. 

From  this  decree,  Beth  prayed  an  appeal,  which  was 
granted. 

This  cause  was  argued  by  Bay  and  fFickham  for  the 
appellant,  and  by  O^Meilly  for  the  appellees. 
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Hoth         This  is  the  first  case,  that  has  come  before  this  court  an- 
Co6i^'«iid  der  the  act  of  assenhly,  entMing  a  widow  to  dower  in  a 

^^'     (mst  estate.'    It  is  of  great  iroportance^  tberefore*  tbat«  in 
*  the  first  dedsions  under  it,  the  court  should  proceed  with 
caution  and  circmnspection. 

1  thiniL  that  m  fair  and  sound,  construction  of  the  act 
win  justify  a  claim  to  dower  in  the  case  of  an  equity  of 
redemption  in  mortgages  in  fco  by  the  husband*  before 
marriage;  which  is  the  case  now  before  the  court;  and  I 
can  at  present  see  no  reason  why  itshonld  not  also  extend 
to  cases  of  mortgages  in  fee  after  marriage,  where  the 
wife  unites  in  the  mortgage,  and  is  priyily  examined* 

The  cases  appear  to  me  entirely  similar ;  so  wmck  so, 
that  if  the  widow  is  not  entitled  in  the  hitter  case,  I  can- 
not percmTe  how  she  can  be  in  the  former.  In  England, 
the  wife  is  not  entitled  to  dower  in  cases  of  nuMrtgages  in 
fee  before  marriage*  aUhough  the  husband  is  to  wmtesy  ; 
but,  as  to  mortgages  for  terms  for  years,  she  is  entitled, 
npon  keeping  down  the  interest  of  one-tfairdy  or  redoem 
i"fff  kj  Pf^J>^  one«»tbird  ;  but,  as  to  the  moi^gagee» 
she  must  pay  the  wliole  money,  and  hold  over  for  ttie  r^ 
atdttcf  «^  But,  camiesy  and  ihnMr,  being  put  on  the 
same  footing  by  tWs  act,  it  is  fanr  topreoome  that  the  le^. 
gislature  intended  to  gifo  dower  where  the  husband  has 
e9urte$y;  and  the  courts  of  England  seem  to  lament  that 
it  had  not  been  so  decided  there  in  the  first  instance. 

If  the  husband  mortgages  in  fee,  before  mairtage,  ani 
never  redeems,  he  has  never  been  seined,  during  the  covw^ 
tare,  so  that  the  legal  tMe  to  dower  never  Imb  accrued ; 
but  there  is  an  equity  of  redemption  in  him,  and  which 
descends  to  his  heir;  and  in  which,  agreeably  to  the 
,  abwe  principles,  the  wife  can  now  claim  dower  under  the 
net.    So,  if  he  is  seised  during  the  eovertut^  and  mort- 

(a)  P6ir.  <m  Mort.  286-7 1  9P.  Wms.  689. 
*  JiM%e  Greoi  did  not  rit  iQ  Odt  cMe. 
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gftges  in  fee«  bb  wife  uniting  witb  hiiBt  tbe  baa  futiti    J|^ 
with  bar  dower,  at  iaw»  bolTatiil  there  ia  an  equity  of  re-  s^nt^ 
demptioB  in  tbe  hnabandt  whicliy  in  like  nuinner,  deaoenda     ikt^ 
to  bia  bair  ;  and  in  wbicb,  1  preaaaM»  ahe  may  equally  e^^tad 
claim  dower*  m  eqmtiit  under  tbe  act  afiareaaid.  ^^ 

I  aay,  in  a^ttiiy  ;  becaaae^in  neltbercaae  can  abe  claim 
it  at  law,  08  U  regards  the  credihr.  Aa  k  rap^urda  tbe 
heir^  it  ia  poaaibie  a  conit  af  law,  ainoe  tbe  act,  woald  not 
permit  bim  to  plead  tbe  mortn^age  in  fee,  thougb  anaatta- 
fied,  in  bar  of  slower,  aa  ha  could  bave  done  before; 
thougb  a  conrt  of  equity  would  be  open  to  bim,  aa  well 
againat  ber,  aa  againat  a  tenant  by  tbe  eamrUstf^  to  compel 
bar  to  keep  down  tbe  intereat,  to  tbe  extent  of  ber  claim  ; 
but  whether  abe  would  be  dowaUc  at  law,  or  not,  againat 
tbe  belTi  1  am  not  to  be  conaidered  aa  giving  any  decided 
opinion*  Doubtlaaa,  be  may  endow  ber,  on  her  agreeing 
to  keep  down  the  intereat  of  one-third  of  tbe  debt ;  but 
tbia  ahe  will  not  be  obliged  to  accept ;  for  the  intereat  of 
a  third  of  ttie  debt  may  be  greater  than  tbe  rente  of  a 
third  of  the  eatale,  altlmogb  that  eatate  may  aeil,  on  a  bill 
to  •Csrecloae,  for  much  more  than  tbe  debt,  inaamoch  aa 
lawdo  will  frequently,  in  tbte  country,  adl  for  more  money 
than  the  profita  will  pay  tbe  intereat  of.  Whether  ahe 
ahall  be  oN^fid  to  join  the  heir  in  redeeming,  or  forfbit 
bar  dower,  or  be  let  in,  after  the  profita  aball  have  com* 
peaaatad  him,  may  be  a  queation  alao  worthy  of  conaide-^ 
ration,  when  it  arrivaa  :  but,  aa  to  the  creditor,  if  be  ia 
unwilling  to  receive  bia  intereat,  or  it  ia  not  paid,  and  be 
eomea  In  to  foreclose,  he  will  be  entitled  to  receive  the 
whale  af  bia  debt ;  and  if  neither  the  heir  nor  widow  re* 
deema,  and  the  land  aelia  for  more  than  the  debt,  tbe  ex* 
cess  is  the  value  of  tbe  equity  of  redeaq>tion,  and  ahe  can 
only  be  endowed  of  one-third  of  that  exceaa. 

The  decree  of  the  chancellor,  aeeuM  to  consider  the  right 
to  dower,  aa  a  1«^  one  against  the  creditor,  and  to  place 
the  widow  In  the  same  situatiott,  as  she  would  have  atoody 
bad  tbe  bnahand  redeemedi  during  tbe  coYcrture ;  so  that 
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IMS.     h^fd  the  land  been  mortgaged  for  its  full  value,  the  security 
^^pv"^  of  the  creditor^  by  the  after  marriage  of  the  mortgagers 

Heth     would  t>e  diminiahed  as  far  as  the  value  of  the  dower.    I 
Coekl'tfid  can  see  no  greater  reason,  why  this  should  be  the  case  in 

^'^'  the  instance  before  us,  than  if  there  had  been  a  mortgage 
to  the  full  vahie  after  marriage,  she  joining  and  being  pri- 
vily examined.  Suppose  slie  bad  been  defendant  in  thia 
suit,  could  she  have  claimed  to  have  her  dower  laid  off,  and 
the  residue  sold  \  I  apprehend  the  mortgagee  could  not 
have  been  compelled  to  sell  in  parcels,  wfalch,especiaUy  in 
coal-pits,  might  greatly  diminish  the  value  of  bis  security^ 
and  perhaps  put  his  debt  in  danger*  But,  if  he  could  have 
been  paid  in  this  way,  could  the  heir  be  thus  deprived  of 
bis  interest  in  the  equity  of  redemption  \  The  two^hlrds 
may  only  sell  for  enough  to  pay  the  debt,  and  s^l  too  al 
a  great  sacnfice,  in  consequence  of  this  severancs^of  tha 
property* 

The  equity  of  redemption  was  all  that  was  in  the  bus- , 
band :  she  and  the  heir  stand  in  his  shoes,  and  are  both  ea^ 
titled  under  him,  or  rather  the  heir  is  entitled  under  him» 
and  she  under  the  heir,  and  neither  can  take  all.  l^ey 
not  only  claim  through  him,  but  cannot  take  a  greater  in* 
terest  or  different  estate,  than  that  which  be  held.  It 
could  not  be  the  intention  of  the  law,  to  change  the  aaturo 
of  the  estate,  so  as  to  vest  a  legal  title  in  her,  to  the  pre^ 
jodice  of  the  creditor,  and  thereby,  to  work  a  change  in 
the  nature  of  his  security.  The  husband  bad  bb  courtesy 
before  the  act  in  equity,  and  on  terms  of  redc^nption.  Ho 
sorely  does  not  take  a  different  kind  of  interest  by  virtue 
of  this  act,  than  he  did  before ;  and  yet  the  act  applies  as 
well  to  courtesy,  as  dower,  and  its  evident  object  was  to 
pot  both  on  the  same  footing. 

The  claim,  then,  is  only  an  equitable  one,  at  least  as  It 
regards  the  creditor,  and  must  be  subject  to  the  principles 
regulating  courts  of  equity.  If  she  parts  with  her  dower 
by  jfiining  in  a  mortgage  after  marrii^,  leaving  only  an 
equity  in  her  busband^  and  which  enures  to  her  imder  the 
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act,  it  cannot  be  said  tbat  it  emires  to  bar  as  a  legal  estate,    J^ 


which  she  is  entitled  to  assart  without  redeeminii; ;  other- 
wisot  her  joining  in  the  mortgage  would  pass  nothing.     H«ik 
Surely  in  such  case,  she  only  has  a  right  to  redeem.  Cocske'and 
"Whether  she  would  also  be  obliged  to  redeem  a  subsequent     ^   * 
mortgage,  unless  she  also  united  in  that  mortgagOt  so  as 
to  bar  ber  equity,  will  also  be  a  question  worthy  of  con- 
sideration* whenever  it  shall  arise.  '  On  the  whole,  1  think 
it  most  be  manifest,  that  her  interest  in  the  case  before  us, 
as  to  the  creditor  and  the  purchaser,  under  tlie  decree  in 
^(tuestion,  is  only  an  equitable  one.     Had  the  creditor,  in* 
stead  of  foreclosing,  brought  his  e|ectroent  and  got  pos« 
session,  must  she  not  have  come  to  equity  to  redeem  ? 

I  have  considerable  doubts,  whsther  it  was  necessary  to 
aiake  the  widow  a  party,  under  the  circumstances  of  this 
ease,  to  the  suit,  to  foreclose  the  mortgage,  and  under 
which,  the  appellee  claims.  She  is  clearly,  I  think,  not 
^ entitled  to  any  thing  more,  than  she  would  have  been,  had 
this  been  a  mortgage  after  marriage,  she  uniting  and  being 
privily  examined.  In  such  case,  or  where  the  mortgage 
wai  before  marriage,  suppose  the  bill  to  foreclose,  is 
broi^ht  in  the  Ii(e4ime  of  the  husband,  must  she  be  a  par- 
ty f  Her  husband  in  that  case,  has  an  equity,  and  so  has 
she,  as  before  stated  under  the  act  It  may  be  said  though, 
that  this  right  is  contingent,  during  the  life  of  the  husband  | 
but,  if  she  was  a  party,  might  not  a  court  of  equity,  on 
his  failure  to  redeem,  very  properly  provide  a  settlement 
for  her,  equal  to  one-third  of  the  balance  of  the  purchase 
money  in  case  she  survived  i  And  if  this  was  not  denoy 
might  not  mortgages  for  small  sums  be  resorted  to,  in  or- 
der to  defeat  dower  rights ;  the  wife  during  coverture  not 
having  it  in  her  power  to  redeem  ?  And  would  this  fai- 
lure to  make  the  wife  a  party  in  such  case,  subject  the 
purchaser  to  her  claim  for  dower,  in  case  of  her  surviving 
her  husband  ?  is  she  more  a  privy  in  tbat  case,  than  in 
this  ?  But,  in  the  case  put,  I  believe  it  never  has  been 
held  necessary  since  the  act,  to  make  the  wife  a  party. 
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IMS.     It  m«7t  however,  be  wdl  worlbj  of  coiuideratioot  bow  ftr 
s^^H!^^  it  may  be  the  duty  of  courts  in  such  ease  as  that,  or  of 

HfiUi     this,  if  they  ai-e  alike  in  that  respect,  to  direct  the  balance 
Coek^  awl  or  the  porchase  moneys  to  be  paid  into  court,  and  to  enquire 

""^^  whether  there  be  a  wife  entitled^  and  make  provision  ac- 
cordingly. This  I  merely  throw  out  for  consideration 
and  caution,  without  intending  to  be  understood  as  giWag 
any  opinion  upon  it.    ' 

It  may  be,  that  when  her  right  becomes  vested,  by  the 
death  of  her  husband,  although  the  heir,  who  represents 
the  inheritancet  is  a  party,  she  ought  to  be  no  loo,  as  she 
may  wish  to  redeem,  if  he  dofs  not;  and  I  shouM  bo 
strongly  inclined  to  think  so,  provided,  she  had  made  shy 
assertiott  of  her  rigMs ;  if  she  bad  claimed  dower  of  the 
heir,  and  had  got  possession,  and  paid  her  third  of  the 
interest,  so  as  to  shew  her  election  and  willi^^mss  to 
daim  her  dower  notwithstanding  the  mortgaiee.  JMf 
when  the  debt  was  large,  as  in  this  cime,  where  it  would 
not  have  been  her  intereirt  to  redeem,  even  by  payuigone«> 
third,  aMch  less  the  whole,  the  heirs  being  unable  to  fKf 
their  paH,  and  this  in  coal*pits,  requiring  great  capital  to 
make  them  profitable;  and  when,  so  Gsr  from  any  semn 
blance  or  wish  of  this  kind»  she  bad  peraiitted  the  guar* 
dian  of  the  heirs  to  rent  out  the  property  for  thefar  beneitt 
as  appeared  in  the  suit  to  foreclose,  the  irr^ularUy,  if  anjf 
in  not  making  her  a  party.  Is  not  so  great.  The  eonrt 
and  parties,  without  much  Mams,  nuiy  well  hate  glided 
into  It;  but.  It  is  not  every  irregularily  in  the  ppoceod* 
ings,  that  will  aCoct  an  innocent  puiohaser  under  a  de- 
cree.  In  thecaee  in  Schoal*  and  Ler.,f  »J  oHed  by  the  bm^ 
the  chancellor,  speaking  of  the  case  in  9  yes.,f  ej  says : 
That  in  that  casm  there  were  not  proper  partfea,  and  ha 
mpposes  the  length  of  time  weighed  with  Ijard  Eldon  nt 
tibat  OMO.  Besides,  in  this  oasN  Am  heirs  who  repre- 
sented the  inheritonce  were  parties,  and  unable  to  redeem. 

(»)SflklMid.aD4Iier.i65.      (c)  S  Vet^  1^4  tw.  Misf. 
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The  inheiitaiice  is  gosef  and  the  decree  cannot  be  di6-    3}^, 
turhed  as  to  then.    She  cannot  now  redeem  by  paying  ^«^-v^>^^ 
the  whole  debt  so  as  to  take  the  fee,  which  is  vested  In  the     Heth 
pnrchasert  to  herself.    She  does  not  oflfer  to  redeem,  as  Goeke  uA 
I  understand*  by  paying  one^ttnrd  of  the  debt  and  inte« 
rest*  whicb  she  wontd  lose  If  she  died  the  next  day,  and 
be  M  into  tiie  third  of  the  coal-pits  fiir  Hfe  only. 

Admitting,  howeTer,  that  it  would  have  been  most  re- 
gvlar  to  have  made  her  a  partyf  I  shall  consider  whether, 
under  all  the  circumstances  of  this  case,  she  has  now  a 
right  to  come  in  for  the  purposes  of  redeeming,  in  any  way 
whatever,  as  it  regards  the  appellant. 

It  appears,  that  just  before  the  death  of  William  Ro- 
naM,  her  husband,  he  was  in  possession  of,  and  working 
these  coal^^lts )  and  that  soon  after  his  death,  they  were 
^miaed  by  the  guardian  of  her  children  for  three  years. 
She  coaM  not  be  Ignorant,  then,  of  the  rights  of  her  bus* 
band  and  clriklren  in  that  property,  or  that  Bentley,  the 
administrator,  was  also  their  guardian,  and  had  made  a 
lease  of  the  property  as  aforesaid.  If  she  herself  had 
rights  in  the  property,  which  she  intended  to  assert,  she 
■Mst  abo  be  presumed  to  have  known  the  nature  of  those 
rights.  It  is  Mt  idleged,  in  the  original  bUI,  that  she 
was  ignorant  of  her  rights,  or  of  the  proceedings  under 
the  morlgaga,  or  that  she  was  able  to  redeem  tfie  mort* 
gage,  or  that  it  couM  have  been  redeemed  ovt  of  the  per* 
aonal  estate.  All  these  allegations,  so  far  as  they  are 
made,  are  after-thougbbi,  and  come  out  in  the  amended 
bill  $  hat,  even  m  that,  she  does  not  allege  ignorance  of 
bar  rights,  if  such  igaoraace  would  avail  her. 

Ber  Imsband  died  in  February,  17M,  possessed,  not 
only  of  ttiis  property,  bat  of  three  plantatf ons  In  Powha- 
taiif  where  she  has  resided.  Wbeymr  abo  baa  been  en- 
40wed  of  the  whole  real  estate,  including  the  coal-pita, 
out  of  these  plantations,  or  could  have  been,  or  now  can 
be  so  endowed,  does  sot  a|q)ear.  Tiiis  smt  was  instituted 
in  October,  1809,  upwards  of  sixteen  years  after  her 
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1823.      ricrhts  accrued:  during  all  which  timet  she  neither  as* 

March.         °  .    .  .7  .     . 

s^F^>r>,^  serted  any  claim  to  this  property^  nor  even  made  known' 
Heth  her  existence ;  of  both  which,  the  appellant  was  ignorant^ 
Cooke  and  as  his  answer,  which  is  responsive  to  the  bill  in  this  par* 
"^^^^  ticular,  proves.  For  many  years*  too,  after  the  sale  of 
this  land,  under  the  decree,  and  the  purchase  by  the  ap- 
pellant, and  another,  the  residue  of  the  purchase  moneyy 
or  about  16632.,  with  interest,  after  payii^  the  mort/^ge 
debt  of  about  1446/.,  was  unpaid  by  the  putchasers  to  the 
guardian.  Be  had  taken  a  deed  of  trust  on  the  property, 
to  secure  it.  This  deed  of  trust  was  finally  enforced, 
after  ninety  days  public  notice,  the  property  purchased 
by  the  appellant,  and  the  money  paid  over  to  the  guap* 
dian.  She  cloes  not  pretend  Ignorance  of  these  fectst 
They  are  stated  in  her  amended  bill,  without  such  pre- 
tence  ;  and  now,  when  it  is  stated  that  the  guardian,  who 
received  this  fund,  is  insolvent,  she  asserts  her  claim.  Sup- 
pose some  one  else  had  purchased  this  land,  under  this 
deed  of  trust,  and  had  got  the  legal  title  in  fee,  as  the  ap- 
pellant has,  with  what  face  could  she  have  come  into 
a  court  of  equity  with  such  a  claim  f 

Whether  this  fund  has  been  applied  to  pay  debts  of  the 
estate,  so  as  to  exonerate  slaves,  or  othef*  personal  p^i- 
perty,  of  which  she  may  be  in  the  enjoyment,  or  has  been 
applied  by  the  guardian,  otherwise  for  the  tenefit  of  his 
wards,  or  has  been  embezzled  by  him,  does  not  appear. 
Mo  accounts  are  asked  for  of  this  subject ;  or  ratlmr,  being 
first  asked  for,  are  finally  abandoned  ;  and  I  have,  there- 
fore, a  right  to  presume,  notwithstanding  the  ail^;ed  in- 
aolvency  of  the  guardian,  that  they'  have  been  in  some  way 
applied  to  the  benefit  of  those  interested,  perhaps  to  the 
exclusive  benefit  of  the  heirs,  without  giving  her  the  pro- 
portion to  which  she  may  have  been  entitled.  An  em- 
bezzlement of  them  by  him  is  not  chained.  If  lie  has  not 
accounted  for  that  fund,  those  entitled  thereto  can  resort 
to  his  bond.  The  appellant^  I  preauBBie,  has  no  right  to 
sue  on  it. 
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As  to  her  powery  or  williDg^oess  to  redeen,  at  tbo  time  of    Jj^i 
the  sale,  there  10  no  such  allegation  in  the  original  bill,  v^%r^^^ 
either  out  of  the  personal  fund>  or  her  separate  estate*     Heth 
The  reverse  is  manifest.    The  administrator  says»  he  had  coefceand 
fully  administered  the  personal  fund,  and  no  separate  es*     ^'^ 
tate  is  alleged  or  shewn  to  be  in  her.    She  lies  by,  in  hopes 
that  the  rents  will  redeem  for  her ;  and  does  not  now  offer 
to  redeem^  except  by  first  applying  them  to  that  purpose. 
These  rents  too,  arisCf  net  from  the  cultivation  of  the  soil^ 
but  from  the  profits  of  coal-pits,  necessarily  carried  on 
at  great  expense  and  risque,  from  whiclif  few,  I  believOf 
have  escaped  without  injury ;  and  no  offer  to  join,  either 
in  tliose  expenses  or  risques;  and,  indeed,  from  what  ap- 
pears in  the  record,  may  have  arisen  from  new  pits,  open* 
ed  since  her  husband's  death.     If  she  had  been  possessed 
gt  a  separate  estate  to  redeem  with,  could  any  one  sup- 
.pose,  that  a  widow,  comfortably  settled  at  a  distance,  would 
have  invested  it  in  coal-pits  i    Had  she  been  made  a  de» 
fendant,8he  could  only  have  preserved  her  claim  by  the 
same  means,  by  which  her  husband  could  have  preserved 
bis ;  that  is,  by  paying  the  whole  debt  to  the  creditor^ 
who  would  not  have  been  bound  to  receive  one-third  from 
her. 

The  first  bill  is  filed  on  the  supposition,  that  the  mort- 
gage was  made  after  marriage,  and  claims  a  third  of  the 
pits  and  rents,  or  one-third  of  the  purchase  money,  with 
interest.  It  turns  oat,  though,  to  be  a  mortgage  before 
marriage ;  and  in  her  amended  bill*  she  claims  a  right  to 
redeem  ;  not  being  a  party  to  the  bill,  to  foreclose.  She 
says,  she  had  no  actual  notice  of  that  suit  and  decree, 
which  she  says  was  hurried,  and  taken  up  out  of  turn,  &c. 
But,  she  does  not  say,  that  she  was  ignorant  of  the  sale 
nader  that  decree  $  nor  can  it  be  presumed,  that  she  wns 
long  ignorant  of  it,  or  that  she  had  made  no  enquiry  as 
to  what  had  become  of  this  portion  of  her  husband's  estate  ; 
nor  can  she  be  presumed  to  have  been  long  ignorant  of  the 
sum  secured,  and  finally  paid  to  the  guardian  as  aforesaid. 

Voi»  I.  45 
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1^        On  the  whole,  therefore,  although  her  right  to  dower 
\^-^srs^  >n  this  case  is  given  to  her  by  law,  and  so  far  may  becon« 

Heth     sidered  a  legal  right,  yet  it  is  a  right  of  such  a  nature, 
Cocke' and  that,  as  to  the  appellant,  it  could  only  be  asserted  in  a  court 

^'^*^'  of  equity,  under  the  power  thus  to  permit  redemption, 
after  the  forfeiture  of  the  legal  estate  at  law ;  and  this  right 
to  an  equitable  interposition,  sh^  may  waive  or  abandon, 
as  I  think  she  has  done  in  this  case.  And,  even  it  her 
rights  are  of  a  higher  nature,  in  as  much  as  she  must  come 
into  equity,  to  assert  and  have  the  benefit  of  those  rights, 
it  might  well  be  questioned,  whether  by  standing  by,  as  it 
were,  and  seeing  the  legal  title  pass  to  an  innocent  purcha* 
ser,  she  Is  not  to  be  considered,  as  to  him,  as  guilty  of  m 
Iraud  and  concealment,  which  would  justify  »*  court  of 
equity,  in  refusing  its  aid. 

I  am,  therefore,  for  reversing  the  decree,  and  dismissing 
the  bill  as  to  the  appellant. 

Judges  Cabbix  and  Brooke  concurred,  and  the  de- 
cree was  reversed. 
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Gregory's  adminittrfitor  against  Marks 'a      ^^^ 
administrator.  s^^^>^^m/ 


A  man  dies  intestate,  leaving  a  widow  and  three  infant  children.  The  widow 
marries  a  second  husband.  Two  of  the  children  die  under  age,  leaving  the 
slaTet,  derived  fitMo  their  firther,  to  be  divided  between  their  mother  and  the 
surviving  child,  llie  mother  and  her  second  husband  bring  a  frieadlj  suit 
in  chancery,  against  the  administrator  and  surviving  child  of  the  first  husbaod» 
to  obtain  a  division  of  the  slaves  of  the  deceased  children.  Commissioners 
are  appointedto  make  the  dividoii,  who  peHbrm  that  duty  j  but  their  lepoct 
is  never  returned,  and  of  course,  never  confirmed.  The  slaves  remain  on 
a  plantation,  in  possession  of  the  second  husband  and  his  wife.  In  thb 
state  of  things,  the  second  husband  dies.  His  administrator  brings  a  suit 
in  chaaact^  to  recover  the  staves  so  assigned  to  his  wife,  as  being  vested  in 
him  absolutely,  by  vhtoe  of  his  marriage.  Beld  by  a  divided  court,  that 
under  the  circumstances  of  the  case,  the  husband  did  not  acquire  a  right  to 

'    the  slaves. 

Qumret  how  fiur  a  possessioo  by  a  husband,  under  an  interloeatoiy  decree, 
agreed  to^  and  acquietced  tn,  by  an  executor  or  administrator,  and  all  par- 
ties concerned,  will  be  considered  as  vesting  the  property  in  the  husband 
and  hb  representatives  ? 

A  court  of  equity,  has  jurisdictioa  for  the  recovery  of  slaves,  wherever  a  dis- 
covery of  the  increase  of  female  slaves,  after  a  considerable  lapse  of  time, 
and  an  account  of  hires  and  profits  of  a  stock  of  slaves,  wliere  some  of  them 
may  have  been  young  and  chargeable. 


This  case  is  so  fully  stated  and  argued  In  the  following 
opinloDSf  that  any  other  report  would  be  unnecessary. 

Leigh,  for  the  appellant. 

No  counsel  for  the  appellee. 

March  ir.— Judge  GbseNi  delivered  his  opinion. 

Theodorick  Morrison  died  intestate,  leaving  his  wife, 
Mary,  and  three  infant  children,  by  the  said  Mary,  sur« 
viving  him.  Two  of  those  children  died  intestate,  under 
agei  and  unmarried,  leaving  their  mother,  Mary,  and  sis* 
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1833.     ter^  Ann  Morrison,  an  infant,  their  distributees.    Mary 
x^^^X,^  intermarried  with  Stith  Gregory ;  and,  on  the  1  Ufa  day 
Gregory*!  of  December,   1804,  said  Gregory  and  wife  exhibited 
^^/'    their  bill,  in  the  county  court  of  Prince  George,  against 
^dm^!*   Peter  Bland,  administrator  of  Morrison,  and  Ann  Mor- 
rison, claiming  a  (Tartition  of  the  slaves  of  Morrison's  es* 
tate,  and  an  assignment  of  the  dower  of  the  plaintiff,  Mary, 
therein.     The  infant  defendant,  Ann,  by  her  guardian  ad 
litemt  the  said  Peter  Bland,  answered,  and  submitted  her 
interests  to  the  court     Bland,  the  administrator,  answer- 
ed, and  declared,  that  he  would  not  urge  any  objection  to 
the  decree,  (sought  by  the  bilU)  if  the  complainants  would 
execute  to  him  a  bond,  with  good  security,  for  129L  5s.  6d. 
due  to  him  by  the  female  plaintiff,  for  purchases  at  hts  in- 
testate's sale,  and  execute  to  liim  a  refunding  bond,  with 
good  security,  agreeably  to  law.    On  the  same  lltb  day 
of  December,  1804,  the  court  pronounced  a  decree,  a^ 
pointing  James  Cureton,  Thomas  Cocke,  Edward  M#rk^, 
jr.,  and  James  Dunn,  or  any  three  of  them,  <•  to  divide  tbe^ 
«<  negroes  belonging  to  the  estate  of  Theodoricfc  Morrison, 
<<  into  three  equal  parts  ;**  and,  «  that  they  allot  one  eqoalv 
<^  part  to  the  said  Stith  Gregory,  and  Mary,  his  wife,  in 
«•  fee  simple ;  and,  the  remaining  two  parts,  to  Nancy 
^  Morrison,  the  defendant,  subject  to  the  widow's  dower, 
«•  in4he  said  slaves,  which  the  said  commissioners  will 
««  first  allot  to  the  said  S.  Gregory,  and  Mary^  in  r%ht  of 
*'  said  Mary,  for  and  during  her  life.    And,  it  is  further 
^«  adjudged,  ordered,  and  decreed,  that  Stitb  Grregoiy 
«'  should  execute  bond  and  security  to  Bland,  for  the  l£9^ 
*•  5s.  6d. ;  and  that  Stith  Gregory  should  execute  to  Bland 
^  the  usual  refunding  bond,  with  security.     And,  if  the 
««  negroes  could  not  be  equally  divided  in  kind,  tbe  com* 
^  missioners  were  to  sell  such  as  might  be  necessary  to 
^  equalise  the  division,  and  assign  the  bonds,  in  doe  pro- 
«  portion,  to  Gregory  and  wife,  and  Ann  Morrison." 

It  seems,  that  the  residence  of  S.  Gregory  and  bis  wife, 
was  at  a  plantation  belongingy  in  her  own  riglit^  to  Mrs. 
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Gregory,  and  on  which  ThfH>doriek  Morriaon  had  lired  s     i|^ 
thatf  when  the  aforesaid  decree  was  madef  the  negroes  of  \^^sr^ 
Morrison's  estate  had  been  hired  out  by  Bland,  the  ad-  Gmoy'i 
ninlstrator,  for  the  year  1B04  :  that,  at  the  end  of  the      tw/' 
year,  they  were  collected  by  Gregory,  at  his  plantation  |   ^2^^' 
and,  on  the  first  day  of  January,  1805,  three  of  the  com- 
missioners attended  there,  and,  in  the  absence  of  Bland^ 
and  without  any  notice  to  him,  as  far  as  appears,  proceed- 
ed  to  execute  the  said  decree,  and  assigned  Phillis,  and 
her  five  children,  Dick,  Billy,  James,  Mary,  and  Win- 
ney,  Robin,  old  Frank,  jnn«,  old  Peter,  and  Milly,  to  Gre- 
gory and  wife,  in  fee  simple,  being  a  third  part  of  the  ne- 
groes ;  and  assigned  as  the  dower  of  Mrs.  Gregory,  Letty 
and  three  children.  Bob,  Jack,  Ned,  and  Rico.    And  the 
said  commissioners,  James  Cureton,  Edward  Marks,  jr. 
and  James  Dunn,  signed  reports  to  that  eflbct*    But,  the 
same  were  net  returned  to  the  court. 

Tkfi  commissioners  made  no  formal  delivery  of  tho 
slaves  so  assigned  to  8.  Gregory,  but  left  them  in  his  pos-  . 
sesMon,  (to  use  the  expression  of  Dunn,  one  of  the  com- 
missioners, who  was  examined  as  a  witness  in  this  cause,) 
and  Stith  Gregory  claimed  and  held  them  as  hid  own,  and 
they  were  considered  as  his  by  the  said  Dunn,  as  long  as 
Gregory  lived,  and  he  proposed  to  sell  some  of  them. 
And  be  coiitHiaed.tbas,  to  hold  and  use  them  as  as  his  pwn, 
until  the  time  of  nis  death,  on  the  8th  of  January,  1806; 
nor  is  there  any  allegation  by  any  of  the  parties,  or  a 
wmtiUa  of  proof,  that  Bland  or  any  other  person,  made 
the  slightest  objection  to  this  division  and  possession  by 
Stith  Gregory,  during  the  life  of  Gregory.  After  Gre- 
gory's death,  the  slaves  in  question  continued  under  the 
overseer,  under  whom  he  had  placed  them,  until  the  end 
of  the  year,  1806.  It  does  not  appear  what  was  done 
with  the  slaves,  assigned  to  the  infant,  Ann  Morrison,  upon 
the  division,  nor  whether  they  remained  in  Gregory's  pos- 
session, or  were  taken  possession  of  by  Bland,  or  any 
other  person.    Sylvaous  Gregory  administered  on  the  es- 
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tate  of  Stith  Gregory ;  at  what  time,  does  not  appear. 
And  when  the  estate  of  Stith  Gregorj  was  appraised*  the 
negroes  in  question  were  not  appraised,  because  the  over- 
seer, Benjamin  Harrison,  stated  to  the  appraisers,  tliat 
^1^^*  Bland  had  stated  to  him,  that  the  division  was  in  bis  opi- 
nfon,  unfair ;  and  that  he  should  move  the  court  for  a  new 
division.  When  this  appraisement  was  made,  does  not 
appear,  nor  whether  Sjlvanus  Gregory  was  present; 
though  it  is  probable  that  he  was.  And,  upon  this  state- 
vent,  the  appraisement  of  those  negroes  was  postponed: 
But,  it  does  not  appear  that  Sylvanus  Gregory  abandoned 
his  intestate's  title  to  the  said  slaves.  .  But,  on  the  contra- 
ry, on  the  10th  of  June,  180r,  he  exhibited  his  bill  in  the 
county  court  of  Prince  George,  against  Mary  Gregory, 
(who,  it  seems,  then  claimed  the  slaves  as  her's,)  and  P« 
Bland,  administrator  of  Morrison,  claiming  to  set  «p,  and  , 
have  confirmed,  the  report  of  division  aforesaid,  (whiel|^^ 
was  exhibited  with  the  bill,  and  which  had  not  before  \Mkk 
returned  to  the  court.)  Mary  Gregory  answered :  antf; 
referring  to  the  answer  of  P.  Bland,  she  insisted  that  the 
slaroes  in  questioHf  (that  is,  those  assigned  to  Gregory  and  . 
wife,)  belonged  absolutely  to  her ;  and  that  her  title  was 
clear,  after  Morrison's  debts  were  paid ;  and  that  Stith 
Gregory  never  did  consider,  that  any  legal  division  was 
made.  Bland  answered,  and  objected  t^  the  confirmalioif 
of  the  report  1.  Because  neither  S.  G^gory,  nor  his  re- 
presentative, had  executed  to  him  the  bonds  directed  by 
the  decree  aforesaid ;  and  that  an  indemnifying  bond  was 
necessary,  as  claims  against  Morrison's  estate  were  in  a 
course  of  legal  prosecutieti,  and  insisted  upon  holding  on 
the  said  slaves,  until  he  was  com|detely  indemnified. 
8.  Because  the  division  was  unjust  and  unfair,  and  the  most 
valuable  property  aligned  to  Gregory  and  wife :  that  the 
negroes  were  hired  out  by  him,  for  1804 :  that  a  few  days 
before  the  hiring  expired,  Gr^^ry,  witbent  his  know- 
ledge, unlawfully  possessed  himself  of  the  said  slaves,  and 
carried  them  before  the  commissioners^  and  caused  them 
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to  be  divided  witboat  his  knowledge^  in  bis  absence  and    J^ 
without  notice  to  h'ini»  and  when  the  infant,  Ann  Morri*  s^^v^w 
son,  was  not  represented  :  that  the  report  had  never  been  ^^TT^' 
returned :  that  he  would  earlier  have  taken  exception  to      «#.  * 
the  report,  if  it  had  been  returned,  and  had  often  applied     adm'r^ 
at  the  office,  for  a  copy  of  the  report ;  and  that  the  com- 
missioners had  long  ago,  (the  answer  was  sworn  to,  Sep* 
tember  Sdd,    1807,)  been  apprised  that  the  report  was 
exceptionable,  and  in  all  probability,  held  it  up  for  re* 
considei*ation,  and  to  give  him  a  fair  hearing  before  them, 
which  never  took  place.     During  the  pendency  of  this  suit, 
John   Marks  intermarried  with  the  widow  of  Stith  Gre* 
gory,  in  October,  1809,  and  entered  into  a  marriage  con* 
tract  with  her,  in  relation  to  the  negroes  in  question,  which 
were  in  her  possession ;   the  particulars  of  which  con- 
.  tract,  are    immaterial  in  this  cause.    Three  depositions 
jrere  taken  on  the  part  of  Marks  in  this  cause :    That  of 
'  HfUiiam  Harrison^  who  testifies  that  Stith  Gregory  gave 
Mm  no  notice  of  the  division ;    the  materiality  of  this 
evidence,  is   not  perceive^:    That  of  Edward  Mirks^  jr/' 
one  of  the  commissioners,  states,  that  he  knows  of  no  no- 
tice given  to  Bland,  of  the  division,  that  no  report  of  the 
division  was  ever  returned  to  court  by  the  commissioners* 
but  that  since  the  death  of  Stith  Gregory,  he  had  seen  the 
report  in  the  hands  of  Sylvanus  Gregory,  his  administra- 
tor ;  That  of  Jame$  Duwn^  another  of  the  commissioners, 
states,  that  Peter  Bland  was  not  present  at  the  division, 
nor  does  he  know  that  he  was  notified,  nor  that  the  report 
of  the  division  was  ever  returned.    Nothing  more  was 
done  in  this  suit,  and  Sylvanus  Gregory  died  in  July, 
1810. 

In  September,  1811,  Willitai  Harrison  qualified  as  ad- 
ministrator de  bonis  non  of  Stith  Gr^^ry,  and  on  the  8th 
day  of  May,  1812,  sued  out  his  ^uijKefia  in  the  Richmond 
chancery,  against  Nathaniel  Marked  administraior  of  John 
Marks,  and  Peter  Bland,  administrator  of  Thomas  Mor- 
rison, which  was  duly  served.    Before  the  bill  was  filed, 
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t8^     JVUAoniel  Mirks  died»  and  administration  de  bofiis  lum  of 
y,^^^^  J.  Marks,  was  committed  to  Edward  Marks.    The  bill 

Grmiy's  was  filed  in  July»  181  St  against  Bland^  admim^^ro^or  of 
^!^'    Morrison^  E.  Marks*  administratcir  of  J.  Marks,  and 

^^^f^^  Ann,  the  then  infant  daughter  of  Morrison,  stating  the 
original  suit,  decree,  and  division  aforesaid,  and  claiming  all 
the  negroes  mentioned  in  the  said  report  of  division,  except 
Bobin,  (who  was  probably  dead,)  and  also  the  said  dower 
slaves :  that  the  commissioners  actually  delivered  the  said 
slaves  to  Stith  Gregory,  and  that  the  division  was  fair 
and  equal ;  and  prays  for  discovery  of  the  increase  of  the 
slaves,  and  an  account  of  profits  against  Marks,  the  ad- 
ministrator of  Marks,  who  had  held  the  said  slaves,  and 
hired  them  out  from  year  to  year.  To  this  bill,  E. 
Marks,  administrator  of  J.  Marks  demurred,  because,  if 
the  plaintiff  had  riglit,  he  had  a  legal  remedy ;  and  an- 
swered, that  his  Intestate  and  bis  representatives,  bad  been 
In  possession  of  the  slaves  for  more  than  five  years,  and 
insists  on  the  statute  of  limitations.  He  denies,  that  Ifae 
commissioners  delivered  the  slaves  to  Stith  Gregory,  and 
assigns  as  a  reason  for  that  belief,  that  the  administrator 
of  S.  Gregory  did  not  take  possession  of  the  negroes  l 
reKes  upon  the  pendency  of  the  original  suit,  (in  which 
no  order  of  abatement  had  been  made,)  as  a  bar  to  this 
suit ;  relies,  that  P.  Bland,  the  administrator,  withheld  his 
consent  to  the  delivery  of  the  negroes,  till  a  refunding 
bond  was  executed :  and  that  the  commissioners,  there* 
fore,  refused  to  deliver  tlie  possession  to  S.  OregiMy :  that 
Gregory  never  did  execute  the  refunding  bond :  that  the 
complainant  immediately  after  the  death  of  S.  Gregory, 
(when,  however,  he  was  not  the  representative  of  S.  Gre- 
gory,) hired  out  the  a^;roes  as  the  property  of  Mary 
Gregory,  until  her  intermarriage  with  Marks. 

Peter  Bland  answers,  and  admits  the  division  to  have 
been  made,  and  to  have  been  Mr  and  equal,  and  waives 
every  exception  to  it ;  but  insi^  upon  the  payOM^nt  of  the 
l£9J.  58.  6d.  with  interest;  and  on  snob  payment  being 
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made»  but  not  othorwisc*  he  consents  to  the  iirayer  of  tlie     i^^- 

March. 

bill  being  granted.     The  defendant  Ann  Morrison  in-  v^-n<>^ 
terinarried  pending  the  suit  with  James  Young,  and  they  Gregory's 
answered  (she  being  then  an  infant)  objecting  to  the       ^.  * 
original  division,  and  to  the  administrator,  Bland,  sufler-   ^Iq^v* 
ing  the  slaves  to  be  divided  in  an  unusual  manner,  and  to 
go  out  of  his  possession  without  endeavouring  to  prevent 
it,  into  the  possession  of  those  indebted  to  the  estate,  with- 
out taking  from  them  any  security, 

A.  B.  Spoanert  attorney  for  Young  and  wife,  filed  a  pa* 
per  signed  by  him  as  attorney  aforesaid  ;  waiving  in  their 
name  all  benefit  to  be  derived  from  the  division  in  this 
cause,  provided,  the  division  made  by  the  commissioners 
be  decreed  to  stand,  and  be  binding;  and  stating  ^«  it  is 
not  their  desire  to  dispute  the  right  of  Stith  Gregory  to 
the  slaves,  which  he  had  in  possession.*' 

In  September,  1817,  this  suit  abated  by  the  plaintiff's 
death:  and  in  November,  1817,  the  suit  was  dismissed, 
by  what  authority  does  not  appear,  butprobably  by  that 
of  James  Young,  who  had  taken  administration  de  bonU 
non  of  Stith  Gregory,  as  to  James  Young  and  wife :  and 
process  to  re^ve  against  James  Young,  administrator  de 
bonis  non  of  Stith  Gregory,  was  awarded.  There  is  no 
order  of  revival. 

The  following  depositions  were  taken  in  the  cause  : 

Hunnas  Cockt  proves,  that  W.  Harrison  demanded  the 
slaves  of  E.  Marks,  jr.,  in  January,  18^3. 

Benjamin  Barriwn  proves,  that  Stith  Gregory  died, 
January  8, 1806  :  that  he  engaged  to  live  as  an  overseer 
for  S.  Gregory,  for  the  year  1806,  removed  to  the  plan- 
tation on  the  16th  of  December,  1805  :  that  he  was  then 
in  possession  of  the  slaves  allotted  to  him  in  the  divteion 
of  the  1st  of  January,  1805  :  that  he  said  they  were  his 
property,  and  wished  to  sell  two  of  them,  Mary  and  Win- 
ney,  for  a  particular  purpose  :  that  Sylvanus  Gregory 
died  in  July,  1810:  that  the  negroes  remained  on  the 
plantation  througbont  the  year  1806  :  that  the  plantation 
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1893.     was  tlie  i»r(>perty  of  Mrs.  Gregory,  In  her  own  rigbt  i 

\^J!!^^si^  ^^^^  ^^^  negroes  were  not  appraised  at  the  appraisement 

Gregory*!  of  S.  Gregory's  estate ;  but  that  was  postponed,  because 

^vt^'    he  stated  to  the  appraisers,  that  Bland  had  stated  to  bimt 

^mV?   ^^^^9  ^"  ^'®  opinion,  the  division  was  unfair ;  and  that  ho 

should  move  the  court  for  a  pew  division. 

Mfred  WiUdns  proves,  that  he  hired  one  of  the  slaves 
in  question,  in  1808,  from  William  Harrison,  as  agent  of 
Mrs.  Gregory. 

William  IL  Harrison  proves,  that  the  report  of  division 
was  not  returned  to  court  until  June,  1807 :  that  he  be- 
lieves that  S.  Gregory  was  in  possession  of  the  slaves  as- 
isigned  to  him  and  his  wife,  and  is  positive  as  to  one,  Ml^ 
ley:  and  that  the  plaintiff  demanded  of  the  defendant, 
Marks,  the  slaves  in  January,  1812. 

James  Dunn^  one  of  the  commissioners,  proves,  that 
the  slaves  assigned  to  Gregory  and  wife,  were  left  in  Gre- 
gory's possession,  and  remained  in  his  possession,  and  un- 
der his  control,  17  or  18  months,  and  were  considered  as 
bis  property  until  his  death  :  that  the  division  was  made 
at  the  plantation  on  which  Gregory  resided,  and  on  which 
Morrison  had  resided :  and  that  he  does  not  recoUect,  that 
the  commissioners  gave  the  possession  of  the  riaves  to  S. 
Gregory. 

Upon  the  hearing  of  the  cause,  the  chancellor  dismissed 
the  bill,  because  as  Stith  Gregory,  in  his  life-time,  failed 
to  perform  the  conditions,  on  which  a  division  of  the  es- 
tate of  Theodorick  Morrison  was  directed  by  the  decre* 
tal  order  of  the  county  court  of  Prince  Greorge,  with  the 
assent  of  the  administrator,  he  had  not  such  a  possession 
of  the  negroes  in  question,  as  to  authorise  his  admin- 
istrator, to  claim  them  against  his  wife,  who  survived  him ; 
because  the  plaintiff's  remedy,  if  any,  was  at  law  ;  and 
because  his  claim  was  barred,  by  the  statute  of  limitations. 

From  this  decree,  Toiing,  administrator  of  Gregory,  ap- 
pealed to  this  court. 

This  court  has  so  frequently  affirmed  the  jurisdiction  of 
a  court  of  equity,  to  entertain  a  bill  for  the  recovery  of 
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alaves,  when  a  discovery  of  the  increase  of  female  slaves,  |^||^/ 
after  a  considerable  lapse  of  timet  and  an  account  of  hires  s^r->r>^ 
and  profits  of  a  stock  of  slaves,  where  some  of  them  may  Gregory's 
have  been  young  and  chargeable,  that  I  do  not  consider  vt. ' 
the  question^  as  to  the  jurisdiction  of  a  court  of  equity  in  admV* 
such  a  case,  to  be  open  to  argument  and  enquiry.  Indeed, 
some  of  the  cases  go  so  far,  as  that  they  can  be  hardly 
justified  on  any  other  ground,  than  that  a  court  of  equity 
is  the  only  tribunal,  which  can  give  a  competent  relief,  by 
giving  the  property  in  kind,  to  the  party  entitled  ;  which 
is  not  effected  directly  by  a  judgment  in  detinue,  but  can 
only  be  enforced  by  a  di$tringa$9  and  against  an  obstinate 
or  insolvent  defendant.  That  remedy  would  be  unavail- 
ing, to  the  purpose  of  restoring  the  property  to  the  owner, 
and  a  CO.  «a*  could  be  resorted  to,  only  upon  superseding  the 
distringoif  and  taking  a  judgment  for  the  alternate  value. 
I  think,  therefore,  that  the  court  had  jurisdiction.  Mor 
do  I  think,  that  the  remedy  of  the  representatives  of  Stith 
Gregory  was  barred*  by  the  statute  of  limitations.  Stith 
Gregory  died  the  8th  of  January,  1806 ;  his  first  admin* 
istrator  died  in  July,  1810,  before  the  statute  of  limitations 
bad  barred  his  remedy,  since  the  adverse  possession  com- 
menced after  bis  ^eatb.  His  second  administrator  quali- 
fied in  September,  1811,  and  instituted  this  suit,  in  May^ 
1812;  within  one  year  after  his  qualification,  which  was 
well  within  the  equity  of  the  statute,  f  aj 

It  remains,  therefore,  to  examine  the  merits  of  the 
case ;  and  in  doing  so,  a  critical  attention  to  the  facts  of 
the  case  is  necessary. 

The  decree  of  Prince  George  county  court,  of  Decern*  . 
ber  11, 1804,  did  not  make  the  execution  of  the  bond  for 
the  1291.  5s.  6d.,  and  the  usual  refunding  bond,  a  condi- 
tion precedent  to  the  execution  of  the  decree,  in  respect 
to  tlie  division  and  aUotment  of  the  slaves.  That  g^art  of 
the  decree  directing  such  bonds  to  be  given,  was  subsCan- 

(a)  Old  B.  C.  of  1799,  ebtp.  76>  see,  10.  2  Sannd.  63,  n.  notes. 
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1^     tife  and  independent  of  the  rest,  and  the  division  might 
s^'yr^^^  well  be  made,  without  regard  to  it ;  and  the  property.  If 

Gmorjr'b  taken  possession  of  by  S.  Gregory,  in  pursnance  of  the  . 
"09.  '    division,  mtglit  have  been  sabject  to  the  fature  order  of 

^dmv'   ^^^  court,  if  he  failed  to  give  the  bonds  when  required 
to  do  so  by  the  administrator;  or,  the  administrator  might 
have  withheld  the  possession  of  the  property,  until  such 
bonds  were  given ;  but  In  any  of  those  cases,  the  parti- 
tion would  not  have  been  vacated,  and  the  specific  slaves 
assigned  to  Gregory  and  wife  would  have  continued  to  • 
be  theirs ;  and  in  whose  hands  soever  they  were  placed  or  < 
remained,  the  hires  and  profits  of  the  slaves  would  have 
been  theirs ;  and,  if  any  had  died,  it  would  have  been  their 
loss,  if  the  partition  were  equal,  and  finally  confirmed. 
,The  failure,  therefore,  to  execute  the  bonds,  did  not,  of  ^ 
itself,  vacate  the  partition,  or  intercept  their  right  (legal  % 
or  equitable,  it  is  immaterial  which,)  to  the  specific  slaves  > 
assigned  to  them.    It  is  true,  that  whilst  their  perfe|4 
right  to  an  undivided  portion  of  the  slaves,  could  not 
have  been  affected  by  any  after*proceedings  in  the  cause^  ' 
their  inchjoate  right  by  the  partition  to  the  specific  slaves 
assigned,  might  have  been  (for  any  good  cause  arising  out  of 
the  manner  or  inequality  of  the  partition,)  disturbed  by 
the  subsequent  proceedings,  in  the  cause,  and  other  slaves 
assigned  to  them.    This  partition  was  made  linder  such 
circumstances,  that  the  guardian  of  Jitm  Mtrritont  the  in- 
fant, might  have  caused  it  to  be  set  aside,  if  he  could 
have  shewn  it  to  be  unequal  or  improper  in  any  degree. 
But,  the  administrator  certainly  could  not  have  guc»tioned 
the  partition,  merely  because  the  bonds  were  not  given. 
By  virtue  of  this  partition,  Gregory  took  possession  of 
the  slaves  allotted  to  himsdf  and  wife,  in  her  right,  claim- 
ing  them  as  his  own,  adversely  to  Bland,  and  all  the 
world ;  and  held  and  used  them  as  his  own,  peaceably, 
and  without  any  objection  from  any  quarter,  as  long  as 
be  lived.     Bland  acquiesced,  without  objection  or  com- 
I^aint,  in  any  way  or  to  any  one,  in  fliis  partition  and 
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po89eMioii  daring  Gregory's  life  ;  and  never  demanded  of     i^ 
Gregory  to  execute  tlie  bonds  directed  by  tbe  decree  to  be  \^-^r^ 
^iven  to  him  by  Gregory.  Gregopr'i 

That  Gregory  held  such  possession*  cannot  be  question-  vt.  ' 
ed.  That  it  was  adverse*  appears  from  this,  that  he  claimed  ^^^*f, 
and  used  them  as  his  own*. and  proposed  to  sell  some  of 
them ;  and  he  did  not  hold  them  by  Bland's  permission^ 
or  under  any  condition,  by  agreement  of  Bland  :  Fort 
Bland  says,  he  acquired  the  possession  wrongfully,  and 
does  not  pretend,  that  afterwards  any  terms  were  agreed 
upon  as  to  the  continuance  of  the  possetsifin.  Bland  does 
not  say,  nor  is  tliere  any  evidence  to  shew,  that  he  ever 
required  of  Gregory  the  execution  of  the  bonds ;  and  it 
is  equally  clear  that  Bland  acquiesced  in  this  partition  and 
possession,  and  considered  them  rightful  and  binding  du« 
ring  Gregory's  life-time.  He  does  not  say,  that  he  had 
olqeded  during  Gregory's  life-time.  It  is  true,  he  says, 
that  he  long  since  (^that  is,  before  September,  1 807,)  noti- 
fied the  commissioners,  that  he  should  object  to  the  divi- 
sion, and  had  frequently  applied  at  the  clerk's  office,  for  a 
copy  of  the  repoi*t  But,  all  this  might  well  have  happened, 
consistently  with  his  answery  after  Gregory *s  death ;  and 
the  proofs  and  circumstances  of  the  cise  provet  that  the 
fiict  was  so^  No  person,  who  is  examined  in  the  causCf 
ever  heard  of  any  objection  until  after  Gregory's  death. 
Two  of  the  commissioners  are  examined ;  neither  of  them 
hints,  that  he  ever  heard  of  any  such  objection  ;  and  one 
of  them  considered  tbe  slaves  as  Gregory's,  as  long  as  be 
lived.  And  the  conduct  of  Bland  forbids  thesupposition, 
that  he  urged,  or  even  entertained  in  his  own  mind,  any 
such  objection.  For,  whilst  he  states  that  Gregory  got 
possession  of  the  slaves  from  him  improperly,  and  that 
the  division  was  unjust,  and  that  the  bonds  were  df  great 
importance  to  him,  be  took  no  step  to  remedy  those 
wrongs  before  claiming  the  negroes  so  improperly  taken 
from  his  possession  and  control,  or  to  correct  the  parti- 
tion>  or  to  procure  the  bonds  daring  Gregory's  Hfe-time  ^ 
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is^  all  of  wbkh  Diij^ht  have  readily  been  done  in  a  summary 
s^^^r^  wfty  by  applying  to  the  court.  His  communication  to  the 
Oregory't  overseer  of  Gregory,  that  he  objected  to  the  division,  and 
ti«/'  would  move  the  court  for  a  new  division,  was  after  S. 
^S{I?»n*  Gregory's  death*  I  say  so,  because  such  a  construction 
(the  time  not  being  ascertained  by  tbe  deposition,)  cor- 
responds with  the  other  facts  of  the  case  ;  because  the 
overseer  was  employed  by  8.  Gregory,  only  a  short  time 
before  his  death ;  and,  until  after  Gregory's  death,  had 
no  doubt  but  that  the  negroes  were  his.  I  think  I  am  jus- 
tified in  saying,  that  Bland  assented  to  the  partition,  and 
Gregory's  possession,  in  the  life-time  of  the  latter,  and 
until  after  his  death.  But,  after  Gregory's  death,  the 
objections,  now  insisted  on  to  his  title,  were  first  thought 
of;  and,  I  think,  merely  for  the  purpose  of  securing,  if 
possible,  to  Mary,  the  daughter  of  Gregory,  through  hec 
mother,  the  slaves  in  question.  That  this  was  really  the 
object,  is  verified  by  the  fact,  that  whilst  Bland  opposed 
to  the  administrator  of  Gregory  his  pretended  rights  and 
interests,  he  never  took  any  measure  whatever  4o  enforce 
them,  against  the  property  in  the  hands  of  Mrs.  Grego- 
ry. No  sooner  do  the  claims  of  Marks  interfere  with 
this  object,  than,  for  the  sake  of  Gregory's  family,  he  re* 
nounces,  in  favour  of  them,  all  those  claims  and  rights, 
except  the  claim  for  money  due  hfm  out  of  tbe  fund  In 
dispute ;  and  swears  directly  in  opposition  to  his  former 
answer. 

And  here  it  ought  to  be  observed,  that  none  of  tbe  at 
legations  of  the  answers  in  these  several  causes,  can  be 
considered  as  evidence  against  the  plaintifi*,  since  they  are 
not  responsive  to  the  bills,  and  are  unsupported  by 
proofl  Thus  there  is  no  shadow  of  proof,  to  justify  the 
assertion,  that  the  partition  was  unequal,  or  in  any  way 
objectionable.  But,  tbe  conduct  of  all  the  parties  justi- 
fies a  contrary  belief.  There  is  no  proof,  that  the  com- 
missioners failed  to  return  tbe  report,  because  of  any  ob- 
jection made  by  Bland,  to  the  divisioo.    On  the  contrary, 
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if  we  believe  Bland,  he  expected  it  to  be  retarned  ;  lurf    ^^ 
the  paper  being  in  the  hands  of  Gregory's  administrator,  >^PNrO 
and  it  not  appearing  to  have  been  procured  by  bim,  from  Ort^*^ 
any  of  the  commissioners,  it  is  fair  to  conclude,  that  the      «t.  * 
report,  when  signed,  was  left  by  the  commissioners  in  Gre*  ^tS^t^ 
gory's  possession  ;  which  is  the  usual  practice  in  similar 
cases.     And  it  was  not  returned,  in  consequence  of  Gre- 
gory's mere  negligence,  as  is  common  in  cases  of  friendly 
partitions.     It  is  also  remarkable,  and  verifies  the  conclu- 
sion, that  all  the  objections  to  the  partition,  urged  since 
Gregory's  death,  were  thought  of,  for  the  first  time  after 
he  died ;  that  when  Bland  informed  the  overseer,  that  he 
thought  the  division  was  unfair,  and  that  he  should  move 
the  court  for  a  new  division,  he  did  not  hint  that  he  had 
any  objection  to  the  division,  because  the  bonds,  required 
by  the  decree,  were  not  given,  but  only  because  the  divi- 
sion was  unequal ;  and  now  he  affirms,  that  the  division 
was  equal,  and  only  claims  to  have  a  remedy  against  the 
negroes,  for  the  129^.  5s.  6d.;  not  insisting  even  on  the 
refunding  bond. 

Tills  possession  so  acquired  by  Gregory,  after  his  death, 
came  to  his  widow,  by  the  accident  of  the  slaves  being 
employed  upon  a  plantation  which  was  her's ;  and,  upon 
her  marriage  with  Marks,  came  to  him,  and  has  passed 
to  his  administrator,  uninterrupted  either  by  the  claims  of 
Morrison^s  administrator,  or  daughter.  This  possession 
has  continued  in  the  same  right,  as  it  commenced  ;  for,  it  is 
the  partition  only,  which  gave  any  colour  of  right  to  hold 
or  claim  the  specific  slaves  so  assigned  either  to  Gregory 
or  his  wife,  or  her  second  husband,  or  his  administrator. 
Nothing  has  been  done  to  procure  to  any  of  them,  a  new 
or  better  right ;  no  compromise  with  Bland  or  Jinn  Jfor- 
risanf  or  her  guardian,  or  husband,  is  pretended.  Bland's 
answer  to  Sylvanus  Gregory's  bin,  negatives  that  idea ; 
and  Mrs.  Gregory  in  her  answer  to  the  same  bill,  strong- 
ly insists  upon  a  title,  not  to  an  undivided  portion  of  the 
slaves  of  Morrison,  but  to  the  identical  slaves  so  held  by 
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ws.     her  under  that  divisioOy  and  claimed  by  the  bill.    The 

v^^>^^^  declaration  in  her  answer,  that  Gregory  did  not  consider 

Gregory's  the  division  as  binding,  is  no  evidence ;  and  is  not  proved^ 

v8,  *    but  rather  disproved.    And  now  Marks  insists  for  the 

adm^f    support  of  his  title  upon  the  same  facts,  whicb^  if  they 

give  any  title  at  all,  gave  it  to  Gregory.    In  shorty  he 

claims  and  enjoys  the  very  title  and  no  otber^  whether  it 

be  good  or  bail,  which  Gregory  acquired. 

Upon  this  state  of  facts,  the  question  arises,  whether 
Mrs.  Gregory*s  interest  in  the  slaves  of  her  former  hus- 
band Morrison,  vested  in  Stith  Gregory  ?  ^ 

I  should  hesitate  long,  before  1  could  deferminey  that 
the  possession  of  a  hunband  of  his  wife's  interest,  in  a 
subject  to  which  she  was  entitled,  in  cmnmon  with  others, 
under  a  partition  made  by  virtue  of  an  interlocutory  de- 
cree, gave  him  no  title,  until  the  report  of  the  partition 
was  confirmed,  and  a  final  decree  pronounced;  and  that, • 
whether  the  partition  was  valid  and  ought  to  be  confirmed, 
or  objectionable  and  should  be  set  aside,  for  any  cause ;  ' 
,  '  '  or,  whether  a  condition  of  paying  money  for  equalizing 
the  partition,  were  annexed  to  such  partition,  or  that  a 
bond  of  indemnity  was  to  be  given ;  neither  of  whicfa^ 
may  have  been  paid  or  given.  The  consequences  of  af- 
firming such  a  principle,  would  be  extensively  roischier- 
ous.  Nothing  is  more  common,  than  friendly  bills  and 
answers,  in  the  county  courts,  for  partition  ;  and  when  the 
partition  is  made  by  commissioners,  all  that  is  interesting 
to  the  parties  to  be  done,  being  done,  no  further  care  is 
taken  by  any  party,  upon  the  subject.  No  report  is  re- 
turned, or,  if  returned,  not  acted  on  for  years,  as  the  chan- 
cery docket,  in  those  courts,  is  hai*dly  ever  called.  The 
parties  take  the  property  assigned  to  them,  and  rest  satis- 
fied. Upon  such  partitions,  money  is  frequently  directed 
to  be  paid  by  one  of  the  distributees  to  another,  for  equa- 
lizing the  partition  ;  which,  as  the  sums  are  generally 
small,  and  parties  nearly  connected,  is  sometimes  not  paid 
at  all^  or  paid  after  a  great  length  of  time.   In  all  cases 
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of  administrationt  a  refanding  bond  is  of  coorae  directed 
by  Che  decree ;  butt  thiu  is  seldom  asked  by  the  executor 
or  adininislrator,  or  given  by  the  distributee ;  the  circum-  Gregory's 
stances  o(  tbe  estate^  not  making  it  desirable.  If  the  «». ' 
husband's  right  to  his  wife's  distributable  proportion  of  a  ^^1^* 
common  fund  so  situated,  were  suspended,  until  the  decree 
was  made  Snal,  and  the  partition  confirmedf  (and  until 
that  time  it  is  in  all^cases  possible,  that  the  partitions  may 
be  varied*)  or  until  ho  paid  the  money  charged  upon  her 
proportion  of  the  property,  or  gave  a  refunding  bond,  as 
tim  decree  required,  then  a  large  proportion  of  the  slave 
property  in  Virginia  ought  immediately  to  change  hands. 
Purchasers  must  restore  the  slaves  and  their  increase,  pur^ 
chased  from  husbands  in  such  circumstances ;  creditors 
must  be  defeated,  and  the  representatives  of  the  husbands 
must  restore  the  slaves  to  the  wives,  or  their  representa- 
tives. And  tbe  statute  of  limitations  cannot  avail  in 
such  cases ;  for,  whilst  the  suit  slumbers  for  a  quarter  oi 
a  century,  on  the  county  court  docket,  it  protects  all 
rights  against  the  statute  of  limitations. 

The  case  of  WaUace  vs.  Taliaferro,  has  no  application 
to  this  case,  further  than  to  ascertain  that  a  husband's  re- 
presentatives cannot  claim  against  his  wife,  surviving  hlm^ 
her  slaves,  unless  he  has  reduced  them  to  possession, 
WUhartf  if  he  bad  ahy  possession  in  that  case,  had  it  as 
executor.  As  executor  only,  could  he  take  them  in  tho 
first  instance  |  and,  taking  possession  in  that  character, 
bis  possession  must  so  continue,  until  changed  by  some 
act,  shewing  that  be  elected  to  hold  in  his  character  of 
husband  ;  a  decision,  in  strict  conformity  to  the  English 
decisions  on  that  subject.  But,  in  this  case,  S.  Gregory 
claimed  to  possess  as  husband,  and  had  no  color  of  right 
to  possess  in  any  other  character. 

This  title  may  have  been  Infirm,  and  liable  to  be  ini« 
peached  by  Morrison's  administrator,  or  bis  daughter : 
hut  they  hare  never  im|»eached  it,  by  asserting  any  claim 
to  tbe  property,  and  now  expressly  confirm  it  ^  and  it  Is 
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iS2d.     not  competent  to  any  other,  to  qaestion  it.    As  againet  all 
^^^-vr^^  othem,  and  especially  wronj^-doers,  it  was  valid,  and  suf- 
Gregorjii  ficient  to  sustain  an  action  of  detinoe.    An  actaal  posses* 
^.  '    sion  is  sufficient  for  that  purpose,  (even  a  luJeed  bailmetU 
^dm'r?   ^>^out  interest,)  as  against  strangers,  and  persons  hav- 
ing  no  shadow  of  title,  and  wrong-doers.    It  is  not  com- 
petent to  Mrs.  Gregory,  or  her  last  husband,  MarkSf  to 
set  up  the  right  of  Bland  and  Ann  Morrisoiiy  which  thcff 
hare  abandoned,  against  the  claim  of  Gregory's  repre* 
oentatlve ;  since  Marks  claims,  or  at  least  came  to  the 
possession  of,  the  property,  and  has  heretofore  continued 
in  pissessiun  of  it,  under  Gregory's  title,  such  as  it  was^ 
and  no  other. 

If  a  wife's  property  were  in  the  possession  of  another, 
and  tlie  husband,  instead  of  proceeding  to  recover  the  pos- 
session by  legal  means,  were  to  take  it  by  force  of  arms, 
although  as  a  wrong-doer  he  would  be  answerable  for  his 
wrong,  yet  1  prewuDe  such  a  possession  would  vest  his 
wife's  interest  in  Mm.  If  a  wife  had  an  interest  in  com- 
mon  with  others  in  personal  iH^perty*  and  the  husband 
forcibly  took  possession  of  ail,  although  he  would  be  cen- 
surable for  Micb  wrong  to  the  other  tenants  in  common,  I 
suppose  his  wife's  interest  would  vest  in  him.  If,  in  the 
partition  of  a  joint  fund,  in  which  a  feme  covert  had  a|i 
interest^  a  fraud  were  practised  by  or  against  the  busbandf 
or  an  error  be  even  committed,  which  would  justify  the 
setting  aside  the  partition,  and  decreeing  a  re-partition, 
after  the  husband's  death,  1  should  suppose  ^at  this  re- 
partition would  be  for  the  benefit  of  the  husband's  repre- 
sentatives. A  possession  wrongful  as  to  others,  may  well 
have  the  effiBCt  of  vesting  the  Wife's  interest  in  the  husbaud. 
If  it  were  thought  proper  to  consider  the  rights  of  the 
parties,  as  they  stood  at  the  time  of  Stith  Gregory's  death, 
such  an  examination  would  not  vary  the  result,  to  which 
the  foregoing  view  of  the  case  tends.  It  may  be  said, 
that  the  9uit  being  instituted  by  husband  and  wife,  in  right 
of  the  wife,  upon  the  death  of  the  husband,  the  suit  did  not 
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abate  as  to  the  wife»  and  could  only  be  prosecated  in  her  ^^ 
name ;  and  that  the  husband's  representative  could  no^  by  \^-^r>^ 
anj  ineanSf  make  himself  a  party  to  the  cause.  To  this  it  Gregory's 
may  be  ohaerred,  that  it  is  true»  that  the  repreaeutative  of  vs. 
the  hmband  could  not  be  made  a  party,  by  a  Bchre  faeioM  ^H^.? 
to  revise,  er  by  a  mere  bUI  of  revivor ;  yet,  if  any  thing 
had  occurred,  which  f^ve  the  husband  a  riglit  to  the  pro* 
perty  as  against  the  wlfct  and  the  prooeedinj^  in  tlia 
cause  were  in  such  a  state,  that  his  representative  could 
not  avail  himself  of  that  right  by  the  ordinary  |»roceed« 
ings  to  revive  the  suit,  he  night  well  avail  himself  of  it^ 
by  original^  bill,  ki  the  nature  of  a  bill  of  review  and  sup* 
plement;  which  is  the  precise  course  pursued  in  this  in* 
stance^  and  a  coofM  familiar  to  the  English  books  of 
practice ;  and  the  necessity  of  whli^  has  frequently  oc- 
curred in  England,  in  similar  disputes,  between  the  re* 
presentatives  of  a  deceased  husband,  and  the  wile  survi* 
ving  him.  80  that  the  question,  whether  the  representa- 
tives of  8.  Qngory  could  avail  themselves  of  the  proceed- 
ings in  the  origiaal  cause,  in  aid  of  his  title,  acquired  by 
the  possession  of  the  slaves  in  question,  depends,  not 
upon  the  question,  whether  that  original  suit  cwdd  be  re- 
vived in  the  name  of  that  representative,  but,  upon  the 
previous  question,  wlietber  Ot*egory  had  in  effect  acquired 
such  title.  And  if,  in  looking  to  the  rights  of  the  parties^ 
as  they  were  at  the  time  of  S.  Gregory's  death,  it  should 
be  thought  that  Bland's  acquiescence,  without  abjection, 
in  Gregory's  possession,  during  the  life  of  Gh*egory,  a  pe- 
riod of  more  than  a  year^  was  not  a  sufficient  evidence  of 
his  virtual  consent  to  the  partition  and  possession  of  the 
properly ;  yet,  hi»  after-conduct,  up  to  the  present  tiuie, 
a  period  of  sixteen  years,  which  has  l>een  entirely  consis- 
tent (I  speak  not  of  his  inconsistent  and  contradictory  de- 
clarations,) with  such  a  presumed  assent,  and  utterly  in- 
consistent with  the  pretensions  set  up,  but  not  pursued,  by 
him^  after  Gregory's  death,  may  well  be  resorted  to  for 
the  purpose  of  shewing  the  gno  animo  (if  1  may  use  the 
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J[^    exprension,)  of  the  acqumoemce  aforesmid,  in  Gregory's 
Jife-time. 

If  Ibe  role  of  the  EkiglMi  chancery,  (foonded  a|MPii  the 
mere  pmetice  of  the  court,)  eoold  be  ooneMered  as  the 
law  of  Yirgimaf  (as  to  which  1  ghre  ito  opiam,)  to  wH* 
that  a  court  of  equity  wiU  not  asrfst  a  hashatnd  toget  pos- 
sessioa  of  his  wife's  eqaitablo  interesta,  oiiless,  opoiiMs 
BMkiag  a  reasonabie  setttemeot  upon  the  wife,  1  shovld 
think  that  the  rule  could  have  no  eflhclin  this  case,  bo- 
cnuse  the  subject  is  still  in  the  power  of  the  court,  so  fur 
as  to  enable  the  court  to  vnkm  such  a  provision,  if  a  pro* 
per  case  were  made  for  that  purpose.  The  Eaglisb  drci- 
skins  are  to  this  e Sect :  That  if,  before  suit  hrougirt,  the 
trustee  pajrs  or  delivers  to  the  husband,  as  hosband,  the 
wife's  equitable  fund,  the  court  cannot  reclaim  It,  or  sub- 
jsot  it  in  the  hands  of  the  husband,  or  his  assignee,  to  the 
wife*s  equity.  If  the  husband,  or  bis  ass^nee,  cannot  ob* 
tain  the  (and,  without  suit,  then  the  wife^  equity  attnehea 
upon  the  property  |  the  extent  of  which  equity  depends 
entirely  upon  tlie  eircuawtanees  of  the  ease,  and  may  not 
exist  at  all ;  as,  if  the  husband  had  idready  made  an  equi« 
valent  provision  for  the  wife,  and  if  the  trustee  puts  the 
Ittisband,  a$  knriandj  or  his  assignee,  in  possession  of  the 
fund  pending  the  suit,  the  wife's  equity  ffbHows  the  pro-> 
party  into  the  liands  of  the  husband,  or  his  assignee.  But» 
it  wiU  not  divest  the  title  acquired  by  the  posssssisn^  es* 
cept  so  far  as  may  be  necessary  to  charge  upon  it  a  rea^ 
aanable  settlement  on  the  wife,  or  any  kg^A  or  equitably 
right  of  any  otiier  party*  The  possession  of  the  husbandt 
io  give  him  a  title,  must  be  at  AuskiMd,  and  not  as  fnisfee 
or  eommtor.  I  need  not  refer  to  the  authorities  on  these 
points,  which  abound  in  the  English  books  ;  hut,  will  re« 
for  only  to  the  case  in  12  Yesey,  mentioned  at  the  bar. 
There  a  trustee  held  the  fund,  the  intorest  of  which  waa 
payable  to  the  wife's  awther  for  Kfe,  and^  after  her  deaths 
was  to  go  to  the  wife.  He  vohtntarily  paid  the  fund  to 
the  husband^  who  agreed  to  pay,  and  did  pay  as  long  as 
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he  lived*  the  interest  to  the  tenmitt  for  life,  Md  his  eieco*    ,^2^ 
tors  paid  the  interest  in  lil^e  manner,  after  bis  death :  in 
a  GcHHeat  between  the  wife  anrviTing  and  the  repreeenta- 
tires  of  the  hnshandt  it  was  adjndged,  thi^  the  hmband's 
representatives  had  a  title  to  the  fand  in  qnestton. 

I  think  upon  the  whole,  thi4  as  Gregory  was  in  w^ual 
possesstoot  daitniag  ia  right  of  his  wife  that  possession, 
whether  rightfol  or  wrongful,  as  to  SUmd  and  Jhm  Mmrru 
J0n«  vested  his  wife's  rights  ia  him«  as  between  his  represen- 
tatives and  tier  husband  MaTk$  ;  and  that  Gregory  and 
bis  refMvsentativesy  were  entitled  to  all  the  beneiH  which 
shoaM  arise  from  soch  possession ;  and  in  this  case,  the 
title  was  abaolate,  until  it  was  controverted  effhctually,  bj 
sidt,  by  thoae  who  ahme  had  a  right  to  object  to  it 

If  I  am  right  in  this,  then  the  original  suit  in  the  county 
court  of  Prince  George,  and  which  abated  as  to  &  Gre* 
gory  by  his  death,  was  no  impediment  io  the  prosecatioii 
of  this  suit^  siaee  that  suit  was  no  longer  depending,  as 
to  the  only  party  who  had  a  right  to  claim  any  relief  in 
it.  Nor  was  it  tieoeasary  thi^  Mrs.  Marks^  if  alive,  or 
Foaii^  and  wife,  riioold  be  parties  in  this  suit,  as  they 
have  no  interest  in  the  mily  question  arising  between  the 
representatives  of  Gregoiy  and  Marks ;  nor  can  their 
rights  be  in  any  way  aflbcted  by  the  division.  I  should^ 
therefore,  be  for  decreeing  the  slaves*  and  their  increase 
and  hires  to  Gregory's  administrator^  if  he  was  a  plaintiff 
in  the  cause.  Bat  he  is  not.  The  salt  has  never  been  orw 
dered  to  stand  revived  as  to  any  one ;  and  the  process 
was  again9t^  and  not  in  favour  of  Toong,  administrator 
of  Gregory*  The  decree  ought  therefore  to  be  reversed* 
and  the  cause  sent  back,  that  it  may  be  properly  revived 
in  the  iiaaw  of  Fswi|^,  odwdnMrailor  de  bom$  aoa  of  & 
Gregory,  against  Marks'a  administrater  $  and  against 
Bland,  who  (aHhoogh  not  a  necessary  party,)  being  made 
a  party,  ought  to  be  paid  the  debt  and  interest*  which  he 
claims  out  of  the  property  in  litigation. 
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March.  ° 

Gregopr't      It  is  admitted  on  all  hands,  that  the  slaves  belon^n^to 
"w/*    the  estate  of  Thcodorick  Morrison,  and  which  were  In 

^dm'n  ^'»c  hands  of  Peter  Bland,  his  administrator,  were  to  pass, 
after  the  payment  of  his  debts,  ta  his  three  children,  sub- 
ject to  his  widow's  life-estate  in  one-third  of  them  ;  and 
that,  on  the  death  of  two  of  those  children,  she  became 
entitled,  as  one  of  their  distributees,  to  one-tMrd  of  themt 
in  absolute  property,  the  other  two-thirds  passing  to  the 
surviving  child,  subject  to  her  life-estate  In  one-thirtl  of 
them.  In  this  situation,  the  slaves  being  hired  out  by  the 
administrator,  who  had  not  closed  his  administration,  or 
made  distribution  thereof,  Mrs.  Morrison,  the  widow,  in- 
termarried  with  Stith  Gregory* 

Shortly  after  this  event,  to  wit,  in  December,  1804,  a 
friendly  bill  and  answer  were  filed  in  the  county  court  of 
Prince  George,  wherein  the  rights  above  stated  are  al- 
leged in  the  bill,  and  admitted  in  the  answer  by  Peter 
Bland,  the  administrator,  in  that  character,  and  as  guar- 
dian ad  litem  of  the  surviving  child,  Ann  Morrison  ;  and 
a  division  of  the  slaves,  according  to  the  claim  in  the  bill^ 
was  agreed  to  by  the  administrator,  on  condMan^  that  the 
complainants  would  give  bond,  securing  to  him  the  pay* 
ment  of  I29l.  58. 6((.,  which  it  was  alleged  was  due  to  bim 
from  the  female  plaintiff,  for  purchases  made  by  her  at 
the  sale  of  the  said  Morrison's  perlsliable  estate,  beyond 
her  share  of  that  estate,  and  would  also  give  a  refunding 
bond  to  secure  the  administrator,  agreeably  to  the  art  of 
assembly.  An  interlocutory  decree  was  thereupon  pro« 
iiounced,  appointing  commissioners  to  divide  the  slaves 
into  three  equal  parts,  and  to  allot  one  part  to  Gregory 
and  wife,  in  absolute  property,  and  the  remaining  two- 
thirds  to  the  infant,  subject  to  dower,  which  they  were 
directed  first  to  aUd  and  set  apart  to  the  said  Gregory  and 
wife,  in  right  of  the  wife,  during  her  life.  And  it  was 
further  decreed,  that  Stith  Gregory  should  give  bond  and 
security  for  the  l£9/«  59.  6J.,  and  also  a  refunding  bond. 
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It  appears  from  the  testimony  in  the  caosct  and  the  an- 
swer of  Bland  to  another  hill  hereafter  to  be  noticed,  that 
Gregory  and  wife  resided  at  this  time  on  a  plantation  be- 
longing  to  the  wife  ;  and  that  the  slaves,  sabject  to  the  di« 
vision  aforesaid,  had  been  hired  out  by  the  administratory 
Bland,  for  the  year  1804  ;  that  they  were  brought  to  the 
plantation  aforesaid,  by  Stith  Gregory,  and  wef*e  there 
brought  before  three  of  the  commissioners,  on  the  first 
day  of  January,  1805.  Those  commissioners  signed  a 
paper  of  that  date,  in  which  they  state,  that  they  had,  on 
that  day,  pursuant  to  the  decree,  allotted  and  set  apart  to 
Gregory  and  wile,  one-third  of  them,  in  absolute  proper- 
ty ;  to  wit,  Phillis,  ami  her  five  children,  Dick,  Billy* 
James,  Mary,  and  Winney  ;  RobiUf  old  Franks  jun*r.f  old 
Peter  and  Milley  ;  and  had  also  allotted  and  set  apart  to 
them,  during  the  life  of  the  wife*  one-third  of  the  residue* 
naming  them. 

The  division  being  thus  made,  the  whole  of  the  slaves^ 
as  I  understand,  remained  on  the  plantation,  in  possession 
of  Gregory  and  wife,  during  the  year  1805,  and  until  the 
death  of  Stith  Gregory,  which  happened  on  the  8th  day 
of  January,  1806. 

The  commissioners  never  made  a  report  of  their  pro- 
ceedings, probably  for  the  reasons  hereafter  stated,  nor 
was  any  thing  else  done  in  this  suit,  until  the  death  of 
Stith  Gregory  as  aforesaid. 

Bcf^min  Harrisoth  a  witness,  says,  that  he  was  em- 
ployed by  Stith  Gregory  as  overseer,  for  1806,  and  en- 
tered into  his  service  in  December,  1805.  He  is  asked, 
if  Gregory  was  then  in  possession  of  the  slaves  allotted 
to  him  in  right  of  his  wife  under  the  decree  aforesaid, 
and  whether  he  exercised  ownership  over  them.  He  says, 
be  was  In  possession  of  tliem,  and  said  they  were  his  pro- 
perty, and  wished  to  sell  two  of  them,  to  wit,  Mary  and 
Winney ;  that  Stith  Gregory  died  in  January,  1806,  and 
that  the  negroes  remained  on  the  plantation,  during  the 
year  1806,  without  interruption. 
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A^WMM  ehregarf^  il  appears  adniiolatered  m  the  estate 
of  Stith  €hregor7«  tet  at  what  time  la  not  ebewn.  But, 
Grmrj*»  thcse  slaves  were  not  taken  pooseesion  oT  by  the  adminia- 
^y'  trator*  or  apiHmised  as  a  part  of  his  estate,  and  this  wtt- 
^|[^*  ness  hehig  asked  the  reason  why,  states,  that  Peter  Bland 
bad  told  him,  that  in  his  opinion,  the  division  was  unfair, 
and  that  he  should  move  the  court  for  a  new  division,  and 
this  the  Witness  stated  to  the  appraisers.  Whether  the 
whole  of  the  slaves,  which  were  of  the  estate  of  Theodo- 
rick  Morrison,  remained  on  the  plantation,  or  only  thooe 
allotted  to  Gregory  and  wife,  does  not  appear.  Thej 
were  all  there  at  the  allotment ;  no  delivery  was  made 
by  the  commissioners  who  had  no  right  to  deliver  them, 
but  having  made  the  allotment,  left  them  where  they  found 
them.  There  is  no  proof,  that  any  of  them  were  ever  tar 
ken  possession  of  by  Bland,  after  the  allotment.  On 
the  death  of  Stith  Gregory,  those  thus  allotted  to  him 
and  his  wife,  were  either  his  property,  and  ought  to 
have  been  taken  possession  of,  by  SylvMius  Or^$ory# 
bis  administrator ;  or,  the  right  to  a  fair  dividend,  as  * 
claimed  in  the  bill  aforesaid,  or  a  confirmation  of  that 
already  made,  survived  to  the  wife,  such  survivorship 
not  being  taken  away  by  the  decree  and  proceedings 
aforesaid,  or  that  right  passed  to  the  administrator  of 
Gregory.  It  is  stated  in  the  answer  of  Marks  in  this 
suit,  that  this  right  was  claimed  by,  and  in  behalf  of  the 
wife ;  and  that  even  the  present  complainant,  Harrieanj 
tiien  acting  as  her  agent,  claimed  them  as  hePs,  and  hired 
.  them  out  for  her  benefit ;  and  a  witness,  Alfoed  WUkins^ 
proves,  that  in  1808,  he  hired  one  of  them  from  com« 
plainant,  as  agent  of  Mrs.  Gregory,  and  gave  his  bond 
to  her. 

Thus  situated,  the  wife  claiming  by  sorvivorshif 
against  the  administrator  of  the  husband,  they  continoeA 
until  June,  1807,  when  Sylvanus  Gregory,  administrattir  oC 
Stith  Gr^ory,  filed  his  bill  In  the  connty  rourt  of  Prince 
George,  in  which  he  refers  to  the  proceedinga  in  the  suit 
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fcy  Gregory  and  wife  aroresahi ;  «lle|i;es,  that  the  report   ^J^^ 
bad  been  signed  by  the'coaiaiissionersy  but  that  Stith  Gre-  x^^^rs^ 
gory  had  died  before  it  was  returned  and  confirmed ;  and  Gresorj't 

adroV* 

piaysy  that  it  may  now  be  received  and  conflrmed  in  the  tw. 
same  manner,  and  have  the  same  validity,  as  if  it  had  hern  ^^^SnX^ 
done  in  the  liC^-time  of  said  Gregory,  he. ;  thus  claiming 
the  right  to  the  slaves  so  sHlotted,  as  part  of  the  estate  of 
bis  inte^ate*  This  report,  ivbich  the  commissioners  ne- 
ver had  returned  in  the  suit  to  which  it  belonged,  and 
which  salt  was  then  depending,  not  having  even  virtually 
abated  by  the  death  of  the  husband,  unless  this  claim  of 
the  administrator  is  well  founded,  is  made  an  exhibit  with 
this  bill,  having  been  obtained,  whether  properly  or  not^ 
may  perhaps  be  worthy  of  consideration^  from  that  com* 
missioner  who  had  the  custody  of  it. 

To  this  bill,  the  administrator.  Bland,  and  Mary  Gre« 
gory,  the  widow,  are  the  only  defendants. 

There  is  no  allegation  In  this  bill,  that  possession  had 
been  delivered  to  Stith  Gregory,  except  that  it  states  that 
the  commissioners  proceeded  to  make  distribution  as 
directed  by  the  decree.  It  is  filed  solely  on  the  ground^ 
that  the  report  ought  now  to  be  received  and  confirmed  in 
this  suit,  so  as  to  have  the  same  eflfect  as  if  Gregory  was 
alive.  It  is,  therefore,  a  bill  brought  simply  to  carry  into 
efibct  an  interlocutory  decree  made  in  the  other  suit,  on 
the  ground,  that  the  husband's  rights  having  attached  to 
the  subject,  his  rights,  and  not  those  of  the  wife,,  were  now 
to  be  enforced  ;  and,  consequently,  that  the  si^it,  by  hus- 
band and  wife,  must  be  considered  as  abated,  there  being 
no  right  surviving  to  her  which  could  continue  its  exis- 
tence  as  to  her. 

Had  the  right,  and  consequently  the  suit,  survived  to 
tbe  wife,  the  report  ought  to  have  been  returned  by  the 
commissioners  in  that  suit,  to  be  excepted  to,  confirmed^ 
or  rejected,  and  anotlier  division  ordered,  as  to  the  court 
might  seem  proper ;  and  even  if  a  just  division  was  made^ 
it  wouM  only  be  confirmed,  and  possession  delivered^  so 
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^^    W  to  diveal  the  posBesaton  and  title  of  the  adminigtratory 
f  on  his  getting  tlie  bonds  directed  to  be  given  in  the  decree. 


Gregory**  Evcn  had  the  report  been  returned  b j  the  commissioners, 

adm'r 

vt.  either  before  or  after  tlie  death  oi  Stith  Gregory,  and 
^^2S^'  filed  in  that  cause,  shewing  that  thej  had  finally  decided 
the  mitter  confided  to  them,  it  would  not  have  been  con* 
firmed,  and  possession  delivered,  until  the  bonds  were 
given ;  but,  in  reality,  no  i;^ port  has  ever  been  returnedr 
%  and  perhaps  never  finally  agreed  on  by  the  commission* 
era  ;  and,  until  returned,  I  apprehend,  cannot  be  consU 
dered  as  a  report  made,  to  any  court ;  so  that  it  may  be 
well  questioned,  whether  the  suit  of  Gregory  and  wife  is 
to  be  considered  as  standing  in  any  other  or  better  plight 
than  it  stood,  when  the  interlocutory  decree  was  pronoun- 
ced, and  as  if  no  division  had  been  attempted  by  the  com« 
nisaioners. 

To  this  bill,  however,  filed  by  the  administrator  of 
Stith  Gregory,  as  aforesaid,  without  ever  making  the  in- 
fant distributee  a  party,  but  considering  the  allotment  final 
as  to  her,  Bland,  the  administi'ator  of  Morrison^  and  who 
was  guardian  ad  litem  of  that  infant,  in  the  su^  by  Gre- 
gory and  wife,  answers.  He  sa>s,  that  the  division  al« 
kgad  to  be  made  by  the  commissioners,  ought  not  to  bo 
established.  1.  Because,  neither  the  bond  to  secure  to 
bim  the  1£9L  5<«  6d.,  nor  the  refunding  bond^  bad  ever 
been  executed  to  him  by  Stith  Gregory  ;  and  which 
1691.  5$.  64.,  is  now  necessary  to  pay  debts  and  charges. 
d#  That  he  had  hired  out  the  slaves ;  and  that  a  few  daya 
kefove  the  year  expired,  Stith  Gregory,  wtthout  his  know- 
ledge, unlawfully  poasessed  himself  of  them,  and  had 
them  divided,  in  an  unjust  manner,  in  hia  absence,  and 
without  notice  to  bIm,  having  the  prime  and  most  valua. 
ble  slaves  assigned  to  bis  wife :  that  he  would  have  filed 
bis  exceptions  sooner*  but  the  i*eport  never  was  returned, 
and  be  never  had  a  view  of  it  until  the  day  before  his  an« 
awer,  vis :  dint  September,  1807 :  AjmJi  tlie  commissioJH 
ers,  being  long  before  appriaed  of  bia  otgections^  hud  pro* 
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MAj  held  it  up  Tor c«ndideration»  and  to  give  him  an  iuppoM   ^^J^ 
tunity  to  be  heard.    That^flince  the  iiiterl^utory  decr^e^^^v^ 
was  entered,  claims  have  come  againat  him,  as  administra-  ®^T^ 
tor  of  Morrison;  which,  if  supiiorted,  will  make  it  necessary      t*.  ' 
for  him  to  hold  on  upon  the  slaves ;  and,  therefore,  tbejr   ^^^^^ 
oufi^ht  not  to  go  to  the  creditors  of  Stf  th  Gregory.     He  also 
submits,  whether  the  infanty  Ann  Morrison,  ought  not  to  be 
a  party. 

In  June,  1808,  Mary  Gregory,  the  widow,  ffles  ber  an- 
swer.  Being  not  so  well  Informed  on  the  subject  of  con^ 
troversy  as  Peter  Bland,  she  refers  to  his  answer  as  a 
part  of  her^s.  She  insists  upon  her  absolute  right  in  the 
slaves,  after  the  debtiB  of  her  first  husband^  Morrison,  are 
folly  discharged  ;  and  that  Stith  Gregory,  in  bis  life*titt«» 
never  considered  any  legal  ditislon  had  taken  place. 

Some  of  the  commissioners  are  examined  in  this  casTf 
who  say  they  do  not  know  that  Bland  bad  nofice  when 
the  division  was  made ;  that  be  was  not  present,  and  thtft 
they  never  returned  their  rep«irt.  One  of  them  saw  it  in 
possession  of  Sylvanus  Gregory,  the  administrator. 

Sylvanus  Gregory  died  in  July,  1810,  and  of  codiM 
this  suit  abated. 

In  May,  1811,  Wm.  Harrison  Is  appointed  gaardtan  of 
Ann  Morrison.  In  September,  181 1^  Wm.  Harrison,  I 
presume  the  same  man,  takes  adarinistration  4e  hmm  nsii  of. 
the  estate  of  Stitb  Gregory.  And,  in  May,  18  tt,  instead 
of  reviving  the  suit  latoC  sAentioned,  he  inMttites  this  ono 
in  the  chtfneery  court  6f  RichflMind,  against  Nathaniel 
MarlLS,  administrator  of  John  Marks,  and  Petei-  Bland. 
In  his  btH,  be' takes  no  notfco  of  the  suit  brought  by  Syl- 
vanus Gregoryrss  aforesaid'.  Be  sets  out  the  friendly 
bill,  answer,  &e.  in  the  case  of  Stilb  GMgory  and  wife. 
Be  alleges,  that  the  commissioners  allotted  the  n^pNiesy 
as  dfllrected  by  the  decree,  and  oeimMjf  ddtcefid  the  share 
allotted  to  Mrs.  Gregory^to  her  hMlMHNh  who  e6nliit«ed 
in  possession  for  ciighteen  mortHis :  that,  aApr  Ms  deaths 
Mmtjp  bis  Widow>  IntermanriM  with  John  Mariw ;  and 
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^^     thouji^  a  mamagf  settlement  had  been  made  between 
v^'-v^^  thero«  renouQcinii^f  by  bimt  all  title  to  her  estate^  jtU  b6 
Grecopr't  bad  |E^it  Up  that  |Niper  and  deetroyed  it,  and  set  up  a  claim 
*«•/'    to  the  negroes  allotted  to  her#  as  her  ahsotute  prsperty  % 
^J^^^  that»  as  the  division  was  a  fair  and  proper  oae*  and  was 
prevented  from  being  confirmed  bj  the  oniisaton  or  caroi* 
lessness  of  the  commissioners,  in  not  returning  their  re-* 
port,  and  as  they  had  delivered  the  slaves  to  Stith  6rego« 
rjf  and  as  the  claim  of  Marks  Is  out  of  the  questiony  not 
only  because  of  the  marriage  agreement,  bat  because 
the  report  of  the  commissioners,  if  at  all  egtdtiuik  vested 
the  property  in  Stith  Gregoryt  he  prays  tliat  an  attested 
copy  of  that  report  may  be  received,  and  established  n 
like  roanner»  as  if  it  had  been  confirmed  in  Stith  Grego« 
ry's  life-time.    He  makes  Ann  Morrison  also  a  party,  if 
the  court  thinks  her  a  necessary  party  ;  prays  for  a  dis- 
covery of  the  issue  of  the  slaves,  a  delivery  of  them  by 
XUlward  Marks,  administrator   de   homis  wm  of  John 
Markst  Nathaniel  having  died  before  filing  the  bill,  and 
an  account  of  hires,  &c. 

It  is  not  stated,  whether  Mar^^Xht  wife  of  John  MarkSf 
formerly  Mary  Gregory,  survived  her  last  husband,  or 
not,  or  whether  she  is  now  alive,  or  whether  she  left  chil- 
dren, either  by  M  arks  or  Gregory*  Neither  abe  nor  theft 
if  alive,  are  made  defendants. 

This  bill  claims,  that  the  commissioners  allotted,  in  ab«- 
solttte  right,  Phillis,  and  her  five  cbadren.  Dirk,  Billys 
James,  Mary,  and  Winney;  old  Frank,  old  Peter,  and 
Milly.  But  the  commissioners*  report  mentions  Mokm: 
.  whether  lie  afterwards  died,  and  when,  or  whether  this  is 
a  mistake  in  the  report,  does  not  appear ;  nor  is  there  any 
thing  stated  on  that  subject.  It  is  probable»be  died  after 
the  alleged  division. 

F4dward  Marks,  administrator  de  homo  mm  of  John 
Marks,  demurs  to  the  bill,  because  thereis  a  clear  remedy 
at  law.  Be  also  relies  oh  the  act  of  limitations ;  and,  for 
further  answer^  says^  that  there  was  a  Buurriago  settle- 
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aientt  m  allef^ed  in  the  bill ;  does  not  believe  tb^  slaves  ^s^^* 
were  delivered  by  the  c«»iiiniis8ioners,  or  tbej  would  hAye  ^„^^>r>,^ 
been  taken  poMesston  of  by  the  administrator  of  Stith  Greeory't 
6ref[;ory,  whereas  they  were  retained  by  his  widow :  sub-  t^. 
nits,  whether  th  e  court  will  take  jurisdiction  or  a  cause  ^l^'J* 
which  is  depending  ki  an  inferior  court*  of  competent  ju* 
risdictlon ;  and  that  any  person  claiming  benefit  under 
the  interlocutory  decree  of  Prince  George  court»  ought 
to  resort  to  that  court :  believesy  that  Peter  Bland  with- 
lield  his  consent  to  the  delivery  of  the  slaves  to  Stith  Gre- 
gory, until  a  refunding  bond  was  given,  which  has  never 
been  given ;  and  that  the  commissioners,  therefore,  re- 
fused to  deliver  them :  that,  from  the  death  of  Stith  Gre- 
g«»ry,  until  the  intermarriage  of  his  widow  with  John 
Marks,  the  complainant,  as  agent  for  Mrs,  Gregory,  al- 
ways claimed  the  slaves  as  her  absolute  pro|ierty,  and 
constantly  hired  them  out  for  her  benefit  Jn  an  amended 
answer,  he  states  that  the  marriage  contract  is  found. 
That  contract  is  filed,  and  bears  date  in  October,  1809  ; 
speaks  of  a  marriage  about  to  take  place :  that  she  is 
possessed,  in  her  own  right,  of  a  number  of  slaves,  as  by 
the  list  annexed,  (there  is  no  such  list,)  and  that  a  portion 
of  them,  notwithstanding  the  marriage,  is  to  be,  and  re- 
mf  in  her  property,  and  to  be  disposed  of  as  she  thinks 
pro|ier ;  others  to  be  for  their  joint  benefit  during  life^ 
and  then  to  be  his  property.  She  then  conveys  to  Ed« 
ward  Marks  and  Nathaniel  Marks  the  following  negroes : 
Phillis,  Dick,  Billy,  Jffitty,  Winney,  and  8aUy^  and  their 
increase,  Ike.  (five  of  whom  are  the  same  names  mention* 
ed  in  the  commissioners*  report,  and  are  probably  tho 
same  slaves,  and  Sally  may  be  a  child  of  one  of  them.) 
They  are  to  be  held  in  trust  for  husband  and  wife,  during 
their  lives,  and  then  one  moiety  of  them  as  she  shall  ap- 
point by  will  or  deed  ;  and,  in  defaidt  thereof,  to  her  chiU 
dren,  in  equal  portions,  and  the  other  moiety  to  his  chil« 
dren,  in  equal  portions.  Now,  if  these  slaves  were  her^s, 
and  if  sh^  is  aUve^  she  has  the  use  of  them  $  if  dead,  and  she 
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left  children  by  Stith  Gregory »  or  Marks,  or  both,  those 
childreot  together  with  her  daughter,  Ann,  by  Morrison, 
have  a  claim  under  the  contract,  and  are,  therefore,  in* 
terested  in  settling  this  question,  whether  the  property 
was  ber'Sf  or  not ;  and  yet,  neither  she,  if  alive,  nor  her 
trustees,  or  her  children,  by  Gregory  or  Marks,  are  par* 
ties  to  this  suit.  Her  children.  If  any,  by  Stith  Gregory, 
may  be  interested,  if  he  did  not  die  mucb  in  debt,  that 
the  whole  slaves  should  go  to  his  administrator,  as  that  In 
fact  would  be  giving  them  the  slaves ;  but,  otherwise,  if 
they  would  be  taken  to  pay  his  debts.  How  this  is,  or 
what  claim  they  will  make,  we  know  not. 

Ann  Morrison  intermarried  with  James  Toohg;  and 
be  and  his  wife  file  their  answer.  They  object  to  the  di- 
vision, as  being  without  authority,  or  consent.  They 
submit,  whether  the  proceedings  in  the  suit  referred  to  in 
the  bill  can  be  of  any  validity,  and  whether  the  interlocal 
tory  decree  is  binding,  as  they  conceive  it  was  made  with- 
out authority,  or  consent.  They  consider  themselves  ma* 
terially  interested  in  the  decision,  and  expect  their  righia 
te  be  protected.  They  state,  that  a  marriage^  settleanent 
was  made  by  Marks ;  and  conceive  it  was  made  as  weH 
for  the  benefit  of  the  said  Ann,  as  for  the  other  daughter 
of  Mary  Gregory,  (so  it  would  seem  slie  probably  has  ft 
daughter  by  Gregory.)  The  respondent,  Ann^  says  she 
is  still  under  age.  They  blame  Bland,  as  administrator^ 
Ibr  net  rendering  any  account,  or  making  any  settlement 
of  the  estate,  and  for  sufiering  tbe  slaves  to  be  divided^  i0 
an  unusual  manner,  and  to  go  out  of  bis  possession,  with* 
out  endeavoring  to  prevent  it,  into  the  possession  of  those 
indebted  to  the  estate,  without  tidungfirom  ibem  any  secu- 
rity, &c. 

This  answer  is  sworn  to  in  October,  1816,  in  Peters* 
burg,  though  they  say  they  reside  in  NoKb  Carolina. 

There  is  a  paper  thrown  in,  but  without  date,  by  A.  B. 
Spooner,  attorney  for  Toung  and  wife,  in  which  they 
waive  any  benefit  from  tha  decisiott  to  tUa  cauae,  provided^ 
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the  diTision  made  bj  the  coromissioners  be  confirmed,    h    ^^^ 
it  competent  for  an  attorney  to  waire  or  release  the  inte-  v^^v^^^/ 
rest  of  his  clients^  insisted  upon  in  their  answer*  more  es-  ^^"^^^ 
pecially  of  a  Teme  covert»  and  she  an  infant  ?f  frj  Can  this      tw.  * 
paper,  therefore,  be  noticed  ?  n^V, 

Peter  Bland,  the  administrator  of  Morrison,  answers 
this  bill.  He  admits  the  proceedings  in  the  suit  of  Stith 
Gregory  and  wife,  says  note;  he  believes  the  division  tras 
joir  and  eqwdf  though  made  in  his  absence ;  and,  there- 
fore, waives  every  exception,  which  he  might  otherwise 
have  thought  it  his  duty  to  make ;  nor  does  he  think  it 
material,  that  it  was  not  returned  in  the  life-time  of  Stith 
Gregory ;  but  says,  that  the  terms  on  which  he,  as  admin* 
isiraior^  agreed  to  the  division^  were^  that  he  was  to  be  paid 
aboiU  129/.  5s.  6d.,  of  which  no  part  has  been  paid  ;  and 
this  was  made  a  condition  in  the  decrecf  ai%d  he  insists  on 
the  payment  of  this  wm,  with  interest,  or  that  a  svffijdent 
number  of  the  slaves^  be  sold  to  pay  it.  On  tins  payment 
being  made*  he  has  no  objection^  as  far  as  he  is  concerned, 
to  ttujprayer  ^  the  biUf  but  not  otherwisCf  because  it  would 
be  unjust  to  give  the  plaintiff  the  benefit  qf  a  decree,  rvithout 
performing  the  just  conditions  on  which  alone  that  decree 
was  rendered. 

This  answer  is  sworn  to  the  ISth  January,  1815. 

TFtUiam  H,  Harrison,  a  witness  in  this  case,  proves,  that 
the  re|H>rt  of  the  commissioners  was  filed  with  the  bill  of 
Sylvanos  Gregory. 

James  Dunn,  one  of  the  commissioners,  says,  that  to 
the  best  of  his  knowledge,  Phillis  and  her  five  children, 
Dick,  Billy,  James,  Mary,  and  Winney,  old  Frank,  old 
Peter,  and  Milly,  were  allotted  to  Stith  Gregory  and 
wife,  as  their  absolute  property^  and  were  left  in  his  pos- 
session, and  remained  in  his  possession  sixteen  or  eigh- 
teen months,  (but  it  is  proved  that  he  died  about  a  year 
after,)  and  until  his  death,  were  considered  as  bis  pro* 
perty :  (itofrfn  is  omitted  by  him,  and  his  name  is  in  the 

{b)  Herbert  r».  Meander,  9  C«ll,  502. 
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18S5.  report :)  That  the  division  was  made  on  the  plaiitafioiiy 
^^-vr^  where  Morrison  died»  and  where  Gregory  and  wife  lived, 
Qi^ry's  and  that  no  possession  was  given  to  Gregory  by  the  com- 
tw/'  missioners.  In  May»  1817t  the  suit  abated  by  plaintlff^s 
^m'r*  ^^^^^  9  ^^^  ^*  November  rules  1817,  was  dismissed,  as  to 
James  Foung^  and  Ann  his  wife,  as  dtJenAanis^  and  scire 
facias  awarded  to  revive  against  James  Toung»  adminis- 
trator de  bonis  non  of  Stith  Gregory.  I  presume  it  was 
intended  to  revive  it  in  his  name.  There  is  no  order  to 
revive  the  suit  in  the  name  of  Toung»  nor  any  piroceed- 
ing  after  he  is  recognised  as  the  administrator  de  bonis 
non  of  Stitii  Gregory^  except  the  taking  of  Dunnes  depo- 
sition. 

The  parties  named  in  the  caption  of  tlie  decree  when 
the  cause  was  finally  heard,  were  James  Toung,  adminis- 
trator, &c.  of  Stith  Gregory,  plaintiff,  against  Edward 
Marks,  administrator,  &c.,  and  Peter  Bland ;  but  In  factf 
there  was  no  plaintiff,  and  the  suit  had  never  been  revived* 

This  case,  then,  presents  this  extraordinary  spectacle. 
On  the  death  of  Stith  Gregory,  and  for  a  long  time  aiter^ 
the  right  in  her  portion  of  those  slaves  was  claimed  by 
the  widow  as  surviving  to  her.  That  claim  was  assertedf 
on  her  behalf  by  HarrisQn,  who  hired  them  out  as  ber*8. 
It  was  asserted  by  Bland,  the  administrator  of  her  former 
husband,  and  guardian  ad  Utem  of  his  Infant  It  was 
also  asserted  by  Toung  and  this  same  infant,  his  wife,  co- 
distributees  with  her ;  and  yet  this  same  Harrison,  as  ad- 
ministrator de  bonis  non  of  Stith  Gregory,  filed  this  bill 
to  disaffirm  her  rights.  Bland  contradicts  his  former  an. 
swer,  and  is  willing  to  surrender  her  rights,  if  he  himself 
is  made  safe,  but  not  otherwise  ;  still  insisting  on  the  inva- 
Udity  of  the  proceedings,  as  to  himself  and  Fotifi{g,  is  now 
actually  the  plaintiff,  though  not  regularly  so,  asserting  m 
claim  against  the  alleged  interest  of  himself  and  wife,  in 
their  answer  in  this  suit,  which  in  fact,  is  dismissed  at 
rules  as  to  them,  not  by  order  of  the  court,  so  that  that 
interest  is  not  now  before  the  court     It  may  be^  that 


Court  §f  Jfypeab  ^  Tirgima.  385 

Mrs.  Marks  is  dead,  and  that  bIm  kft  no  children  by  liet 
4asf  boshandy  wbo  are  interested  io  asserting  her  rights,  i 
or  their  own,  under  Che  aiarriage  contract ;  and  that  her  ^^^^j^"* 
only  children  may  be  Mrs.  Toung,  and  a  daughter  by  Gre-      «•. 
gory,  and  that  by  some  arrangement  between  them,  it  may  ^^1^^ 
be  now  most  to  their  interest,  that  the  administrator  of 
G^gory  should  recover ;  hot  this  court  cannot  enter  into 
%'iews  of  this  kind,  if  tliey  exist*    We  must  take  up  the 
subject  at  the  death  of  Stith  Gregory.    If  the  property 
was  so  reduced  to  possession  by  him,  that  no  right  Bar* 
vived  to  his  wife,  the  case  is  at  an  end.    The  affirmative 
of  this  proposition,  however,  it  appears  to  roe,  cannot  be 
decided  in  the  situation  in  which  the  cause  now  stands,  as 
to  parties.    If  the  negative  of  it,  however,  can  be  maia* 
tained,  it  is  not  necessary  to  enquire  as  to  other  parties, 
as  in  no  event  can  the  plaintiff  prevail. 

On  the  marriage  of  Mary  Morrison  with  Stith  Grego* 
ry,  her  rights  in  the  slaves  of  her  first  husband  were  those 
stated  in  the  bill  filed  in  Prince  George  court ;  and  we 
mnst  enquire  into  the  effect  of  the  proceedings  in  that 
court,  on  those  rights. 

The  coarts  of  equity  in  England,  have  adopted  a  course 
ef  decision  in  i*egard  to  the  equitable  interests  o(fem€$ 
woerif  by  directing  settlements  to  be  made  by  the  bn^and, 
whichy  as  yet,  have  never  been  acted  upon  by  our  courts. 
Whether  they  ever  will  be,  is  not  for  me  to  say  at  pre- 
sent ;  if  it  is,  or  may  be  a  legitimate  and  proper  course 
of  decision,  we  ought  to  do  nothing  that  may  impair  it» 
It  is  not  necessary,  however,  to  resort  to  the  principle  in 
queetion,  in  the  present  case,  although  that  principle  will 
tend  to  explain  some  of  the  cases  referred  to,  in  the  argu- 
ment Thus,  in  a  short  case  in  S  Br.  C.  B.  369,  it  is 
said,  that  if  money  be  ordered  to  be  paid  to  the  husband 
in  right  of  his  wife,  and  he  dies  before  payment,  it  will  be 
ordered  to  be  paid  to  his  execotor.  This,  I  apprehend, 
was  a  case  similar  to  that  in  4  Yes.  15,  in  which  it  is  said^ 
that  if  a  settlement  is  rtportsd,  appmtd  and  ordered  hfi  tho 
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^^     courts  it  ooglit  perhaps  to  be  bindiiig»  notwithstfuidihj;  the 
v^PN'^^  death  of  either  party,  before  it  is  carried  into  effect;  butf 
Qt%fsarj*%  it  is  there  expressly  laid  down,  that»  if  it  has  not  been  op- 
<^/'    proved,  the  right  survives  to  her.     Or,  this  case  may  have 
^*^*p^   been  one,  arising  under  the  doctrine  laid  down  in  Q  Yes. 
senr.  677,  where  it  is  said,  that  if  the  action  vesta  after 
marriage,  the  husband  may  dissent  to  the  wife's  intereaff 
and  recover  in  his  own  name ;  and  such  reccroery^  is  equal 
to  reducing  to  possession.     But,  there  the  general  doctrine 
is  also  explicitly  stated,  that  if  in  such  case,  he  sues  in  the 
name  of  husband  and  wife,  the  judgment  will  be,  that  both 
recover,  and  then  the  surviving  wife,  and  not  the  executor 
of  the  husband,  shall  have  the  scire  Jadas  on  the  judg- 
ment. 

'  The  general  doctrine  is  also  laid  down  in  Co.  Lttt.  35 It 
in  the  note,  that  if  Baron  and  feme  have  a  decree  for  rao« 
ney  in  the  right  of  the  viife,  and  then  the  Baron  dies,  the 
benefit  of  the  decree  belongs  to  the  feme,  and  not  to  the 
executor  of  the  husband. 

From  all  this,  it  results,  that  where  there  is  a  suit,  by 
husband  and  wife,  in  right  of  the  wife,  even  if  there  is  a 
judgment  or  deci*ee,  but  the  money  or  thing  not  received 
under  it,  it  survives  to  the  wife,  except,  in  England^  where 
the  husband  may  have  been  delayed  by  reports,  &c.  As  to 
settlements,  if  those  arrangements  are  approvedp  thej 
then  assume  something  of  tl>e  nature  of  contracts,  the 
wife  is  generally  examined  by  the  chancellor,  and  Ihey 
are  afterwards  confirmed  in  favor  of  the  husband.  Butt 
when  there  is  no  final  judgment  or  decree,  the  wife  Is  not 
even  put  to  her  scire  facias^  or  new  suit  ^  for,  the  suit  doea 
not  abate  by  the  death  of  the  husband.  But,  it  may  be 
said,  that  the  property  being  left  in  possession  of  the  hus- 
band, as  aforesaid,  this  either  actually  or  virtually  abated 
th^  suit  as  to  both,  on  the  death  of  the  husband :  that,  if 
it  was  not  actually  abated  as  to  the  wife,  and  she  had  gone 
on  to  have  the  division  confirmed,  or  to  have  had  a  new 
one  made^  (which  must  necessarily  have  been  the  result^ 


Cmri  of  Jppeah  of  Virginia.  387 

on  an  exception  by  Bland,  as  adminiBtrator  and  guardian    ^*^ 
ad  Utemf  stating  that  he  had  no  notice  of  the  diTision,  and  s^->o^/ 
that  it  was  ex-parte  and  nnequal,)  yet  the  executor  of  the  Ormrfu 
husband  could  have  filed  his  bill  to  prevent  the  widow       w,  ' 
from  going  on  with  the  suit,  or  to  have  the  beneftt  of  the     t^a^. 
decree  that  might  be  made  in  it,  in  the  same  manner  as  if 
the  husband  were  alive. 

I  doubt  exceedingly*  whether  this  could  have  been  done. 
I  think  certainly  it  could  not,  according  to  the  course  of 
decision  in  England. 

The  general  doctrine  laid  down  in  4  Yes.  19,  is,  that  an 
assignment,  even  by  the  husband,  of  the  wife*s  equitable 
]ntei*est  (which  is  one  mode  by  which  he  may  reduce  her 
legal  rights  to  possession,)  wilt  not  bar  the  equity  of  the 
wife.  It  would  be  strange  if  it  did,  since  the  decisions  at 
law«  that  the  husband  cannot  maintain  an  action  therefor 
a  legacy  due  to  his  wife,  for  that  would  totally  defeat  the 
wife's  equity ;  an  assignment,  therefore,  of  such  equity, 
will  not  put  the  assignor  in  a  better  situation  than  the  hus- 
band Is  In  at  law.  It  must,  of  course,  survive  entire  to 
ber.  But,  the  possession  in  this  case  was  at  most  a  social 
possession,  even  if  only  those  slaves  set  apart  for  the  wife 
^mained  in  his  possession;  for,  until  the  final  decree 
produced  a  severance,  he  could  not  claim  any  individual 
slave  as  the  property  of  his  wife.  Su|>pose  any  of  them 
had  died,  either  of  those  allotted  to  the  wife  or  the  child, 
after  the  alleged  division,  and  before  It  was  confirmed, 
must  there  not  have  been  a  new  division,  so  as  to  make 
the  division  just  at  the  time  the  decree  was  made,  and 
the  title  vested  f  This  probably  happened  as  to  Ro- 
bin. It  must  also  be  considered  a  fiduciary  possessioh  ; 
otherwise,  it  would  be  a  fraud  on  the  decree,  and  on  tbe 
administrator,  whose  title  and  possession  wei*e  not  di- 
vested by  this  proceeding.  He  was  to  be  secured  in  a 
large  sum  of  money,  and  to  be  further  indemnified,  before 
he  would  assent  to  part  with  his  possession,  and  before  he 
could  be  deprived  of  it  even  by  the .  court ;  and  he  evei\ 
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issa     now  claims  to  Aold  fm  upon  them.    He  couM  have  64d 

^^i>^^theni  for  payment  of  debts,  and  the  pnrcbaser  woidd  have 

csregoi7*i  held  a  good  title,  and  the  court  would  have  enjoined  the 

^^'    husband,  if  be  had  attempted  to  prevent  such  sale.     But 

^^j^^  it  wouM  have  been  far  otherwise,  if  the  Iiosband  bad  ac* 

^Ittired  title  in  the  property,  by  the  voluntary  surrender  or 

distribution  thereof  by  the  administrator  %  or,  if  Hiej  bad 

been  vested  In  him  by  the  final  decree,  on  his  giving  the 

bonds  re(]uired* 

In  these  cases,  the  administrator  could  not  sett  the  pro- 
I>erty  itself,  his  title  being  gone,  but  be  most  resort  to  the 
husband  for  indemnity,  in  case  of  afler-debts»  &c  The 
title,  then,  was  not  In  the  husband,  but  ni  the  admiai8trft» 
tor,  (I  apprehend  it  could  not  lie  in  both,)  and  unless  the 
court  would  permit  the  proceedings  of  the  husband,  uaikr 
ihtvr  decree^  to  operate  a  fraud  on  that  decree,  and  on  Urn 
administrator^  Us  possession  must  be  considered  the  pos- 
session of  the  administrator,  or  of  the  coBumssioners,  unttl 
final  decree,  and  bonds  given.  It  may  be  said,  tbat  Bland, 
the  administrator,  did  not  make  fresh  pursuit  and  daim, 
and,  therefore,  waived  his  right :  When  he  made  known 
his  dissent  to  the  division,  doernot  appear,  probably,  very 
soon,  as  otherwise  the  report  would  have  be^  ret«Nie&; 
1)ut  the  property  was  in  the  custody  of  the  laWy  his  title 
could  not  be  aflfected  by  the  proceedings  of  the  ceBNnlo- 
sioners,  or  Gregory  under  the  decree,  and  no  one  pre- 
tended to  Interfere  with  the  property,  except  •under  tiie 
decree,  and  subject  to  it.  Indeed,  never  having  seen  tke 
report,  he  might  well  have  thought  it  improper  to  inter- 
fere, until  it  was  returned  to  court }  and  as  h»  ha8»  at  idl 
times,  insisted  on  the  payment  of  the  money  duetobim, 
and  as  about  this  time,  other  claims  were  coming  against 
the  estate,  his  willingness  that  the  title  should  pass  from 
bim,  before  these  matters  were  provided  for,  can  be  pre- 
sumed. Suppose  tlie  husband  had,  m  the  next  day  aflor 
this  alleged  division,  dismissed  the  suit,  and  sold  tiie 
slaves,  would  the  purchaser  have  taken  a  tkleln  tlieni  as 
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tiife  wikfB  profNsrty  reduced  to  pofieession  by  hiin  ?  I  think    ^^• 
aot^  but  tbat  the  adauniBtrator  could  have  recovered  them  v^^^ow 
from  the  purcbasery  and  tfaei^  on  the  death  of  the  husbaudf  ^^n^'* 
nothing  (iiHher  being  done»  they  v^ould  surely  have  8ur-      vc  ' 
vived  to  the  wife.    If  the  divinony  and  retaining  the  pos-  ^2^«r? 


after  it,  did  not  inatantiy  vest  the  title  in  the  hus- 
band* but  was  then  in  the  administrator,  for  the  purposes 
of  paying  debts,  and  distributionf  wiien  did  it  vest  hi  the 
husband?  And  even,  if  he  had  diraiissed  the  suit  as 
aforesaid,  or  had  never  brought  one,  but  had  got  posses- 
sion of  all  the  slaves,  as  husband,  would  this  vest  a  title 
in  him  i  FoTf  although  the  wife  had  an  interest  in  the 
whole  of  thesi,  yet  until  a  division  was  made,  she  had  no 
right  to  any  individaal  or  individuals  of  them ;  how  then  . 
ix>uld  the  husband  reduce  to  possession  as  her  property f 
«ay  particidar  portion  of  them  ?  Had  they  all  been  de- 
livered over  to  him  by  the  administrator,  to  hold  them  on 
behalf  of  his  wife,  and  her  child,  to  whom  they  belonged, 
the  administrator  thereby  divesting  his  title,  yet  in  this 
case,  be  woold  hold  no  particahur  portion  of  them  as  her\ 
which  he  could  seH,  and  I  doubt  whether  in  this  case  he 
coold  bring  a  suit  in  his  own  namCf  without  joining  his 
wifSo,  for  a  division :  if  he  could  not,  and  I  can  find  no 
t^qase  justifying  an  opinion  that  he  could,  then  certainly 
his  executor  could  not.  But  if  he  could,  that  is  a  very 
difibrenl  case  from  the  one  before  us. 

Here  the  suit  is  to  get  possession,  and  to  get  it  in  seve- 
ralty, and  he  dies  before  they  are  severed.  His  rights 
must  be  considered  as  at  the  time' of  his  death ;  ttiey  can- 
not become  stronger  by  posterior  acts  of  aiyr  of  the  par- 
ties. If  the  right  and  suit  aurvived  to  the  wife,  she  had 
a  right  to  a  final  division  and  allotment  to  her  as  survi- 
vor e  if  she  and  her  daughter  agreed  to  let  the  former, 
allotment  stand,  or  if  she  lield  tbat  portion  allotted  to 
her,  mtil  her  daughter  came  of  age,  or  some  other  cUvi- 
aion  was  demanded,  it  does  not  feUow  that  she  is  to  be 
considered  as  claifniiig  under  her  httsband.    Uer  claim 
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1823.     tu  them  as  her  property»  surviving  to  her,  was  at  all 
v,^p^!X^  times  asserted  from  the  moment  she  could  make  such 
Gr^ry't  claim,  and  site  cannot  be  de|)rived  of  that  title,  by  her 
*m/'    daughtei-*8  (ailing  to  assert  a  right  to  any  other  division, 
^^v'   or  now  abandoning  her  right  to  it.    This  abandonment, 
too,  if  the  attorney  could  make  it,  is  only  made  on  eoniu 
tion,  that  the  division  in  question  should  stand,  so  as  to 
enure  to  Stith  Gregory*s  administrator.    It  Is  fn  these 
words  :     •*  The  defendant  Young,  and  wife,  waive  all  be- 
nefit to  be  derived  from  the  decision  of  this  case,  proirided, 
the  division  made  by  the  commissioners^  shaU  be  decreed  to 
stand,  and  be  binding.    It  is  not  their  desire  to  dispute  the 
right  of  Stith  Gregory  to  the  slaves  which  he  had  in 
possession/'     Signed  by  their  attorney. 

Can  this  conditional  abandonment  vary  the  rights  dF 
the  parties,  as  they  stood  at  the  death  of  Stith  Gregory  i 
Suppose  that  abandonment  had  not  been  made,  could  we 
say  that  this  division,  made  ex^parte^  and  never  returned, 
must  stand  good  against  one  who  is  not  only  an  infant, 
but  a  feme  covert  ?  and  if  this  court  shall  not  think  pro- 
per to  decree  according  to  the  terms  stipulated  for  in  this 
Xmper,  wliat  is  to  become  of  the  rights  of  this  party, 
and  how  is  she  again  to  be  brought  into  court  ?  Can 
the  abandonment  of  the  rights  of  the  wife  by  the  admin- 
istrator, although  formerly  asserted  in  her  favor,  ^chan^ 
the  nature  of  those  rights  i  But,  even  he  too  abandons 
them,  only  on  proviso  that  he  can  be  secure  lilmself.  This 
strange  shifting  of  the  scenes,  I  perliaps  might  account 
for,  were  I  behind  them.  It  may  be,  that  there  Is  some 
apprehension  that  the  creditors  of  Marks,  in  consequence 
of  the  marriage  settlement  not  being  recorded,  may  take 
the  property  ;  or,  that  if  Gregory's  administrator  reco- 
vers,' a  division  may  take  place,  between  his  daughter, 
and  Ann  Toung,  mare  advantageous  to  them  than  thej 
can  expect,  under  the  marriage  agreement;  but,  how 
Gregory's  creditors  can  recover,  until  ttll  parties  claim- 
ing under  that  agreement,  are  before  the  cotirt^  I  confess 
I  cannot  see. 
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If,  Qpon  tbe  Aliag  of  Ibe  bUi  of  Sjlvanus  Gregory,  and    ^^^^ 
the  answers  thereto,  the  court  had  taken  up  tbe  original  \^'->rs^ 
CMse  to  which  they  referred,  and  had  set  aside  the  report,  Gregopr't 
as  being  made  ex^pariti  and  wiihofui  notice^  bad  reborn*       v«.  ' 
miUed  the  division  to  tlie  same,  or  a  new  set  of  comwis'-    ^drn'r!" 
sioners^  and  had  finally  nade  division  between  the  mo- 
ther and  daughter,  upon  the  mother  securing  the  debt 
due  from  her  to  tbe  administrator.  Bland,  ^.^  and  had 
dismissed  the  bill  of  Gregory's  administrator,  ought  siicb 
decree  to  have  been  reversed  here?     1  tliink  not  ;.or,  if 
that  suit  bad  been  revived  by  the  administrator  dt  banii 
non,  as  would  have  been  tbe  regular  course,  in  order  to 
carry  on  that  claim,  and  such  final  decree  had  been  |)ro* 
nounced  in  the  first  suit,  1  think  it  ought  not  to  have  been 
disturbed.    This  course,  doubtle8s,  was  not  pursued,  be- 
cause Bland,  who  was  a  party  to  that  suit,  had  answered, 
and  would  hardly  have  been  permitted,  had  he  been  wil- 
ling to  file  a  new  answer,  expressly  contradicting  bis 
first.     The  wife  also  would  have  been  a  |>ai  ty. 

But  let  us  suppose,  that  the  slaves  of  the  wife  had  been 
of  less  value,  than  the  debt  due  trom  her  to  Bland,  could 
she  or  Bland  have  sued  Gregory's  administrator,  to  com« 
pel  him  to  take  those  slaves  and  pay  that  debt,  to  indem- 
nify Bland  the  administrator,  further  than  that,  and  to  tha 
extent  of  any  thing  else,  which  the  wife  may  have  receiv- 
ed, as  slie  did  receive  something  else,  from  the  personal 
fuad  I  But,  Gregory  must  have  done  this,  even  if  the 
property  had  been  of  less  value,  had  the  decree  been  made 
final  in  his  life  time.  But  this  debt,  and  the  right  to  this 
indeimnity,  survives,  I  presume,  against  the  wife.  The 
bonds  which  would  have  placed  these  responsibilities  on 
the  husband,  were  never  given;  and  if  the  title  vested  in 
tbe  husband  without  them,  are  they  now  to  be  given  by  his 
administrator ;  or,  is  he  even  bound  to  pay  tbis  debt  due 
from  the  wife,  out  of  Gregory's  estate  i  How  is  Bland  to 
be  secured  ?  If  the  title  is  in  Gregory,  he  may  follow  the 
assets  perhaps,  for  the  payment  of  the  debts  of  his  intes- 
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uSL  ^^^  ^  ^^  ^™  '^  ^rifow  tiefli  for  a  debt  due  to  Mmaelf, 
\^^>r>^^  from  die  wife  of  bki  iniestate  f  Aad  if  lie  can,  aad  fails^ 
GTMQirj't  can  he  recover  of  her  after  depriving  tbeai  bo4b>  by  this 
««/'  shifting  of  character^  of  the  fimd  from  which  k  op^^^it  to 
^4^  be  paid?  The  adraiawtrator  of  QresMy,  has  nettber 
oflbred  to  pay  this  debt,  or  to  iademnify ;  aiid  from  the 
pointed  manner  in  which  Bland  insista  on  this^  without 
which  1u  will  not  cmuint  to  a  decree  in  his  favor^  I  sup^ 
pose  this  is  a  matter  whieh  has  not  been  arranged  amongst 
tbeoh  If  it  had  been  foreseen  to  be  a  difficulty  in  the 
way,  doubtless  it  woald.  But,  can  the  court  compel  the 
adminietn^r,  to  give  his  individual  bonds,  or  apply  these 
assets,  to  the  payment  of  this  debt  ?  There  may  be  debts 
of  superior  dignily  to  be  first  paid. — ^These  doubts,  if  there 
is  any  thing  in  them,  may  tend  to  shew,  rhat  the  bonds 
provided  for  in  the  decree,  were  necessarily  to  precede  the 
change  of  title  in  the  property ;  and  that  the  rights  of  the 
parties  are  not  to  he  decided  by  posterior  events,  or  wai- 
vers, or  agreements  of  some  of  the  parties ;  but  that  the 
kiquily  in  ftM^t  is,  what  decree  ought  to  have  been  pro- 
nounced in  the  original  suit,  on  the  facts  and  under  the  cir- 
cumstances existing  at  the  death  of  Stith  Gregory  ?  Bow 
fsr  a  possession  by  a  husband,  under  an  interlocutory  de« 
cree,  agreed  to,  and  acqoieseed  in  by  an  eacecator  and  ad- 
ministrator, and  idl  parties  concerned,  shall  be  eonsHlered 
a  reduction  of  the  property  to  possession,  so  as  to  vest  il  in 
the  husband  and  his  representatives,  will  be  proper  tor 
consideration,  when  such  case  is  presenled. 

On  the  whole,  though  not  without  some  dlffioulty,  ari- 
sing from  the  involved  and  perplexed  state  of  the  case,  I 
think  the  decree  must  be  aflirmed. 

Judge  Cabkll  was  of  opinton,  that  Hie  decree  ^ouM 
be  reversed,  and  Judge  Broohlb  was  of  opinion,  that  it 
should  be  affirmed*  The  court  being  divided,  the  deereo 
of  the  chanODellor  was  affirmed. 
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The  fello^^ing  was  entered  as  the  decree  of  the  conrt.    |^JJ^ 
The  court,  not  approving  of  so  much  of  the  chancel-  s^-v^w^ 
lor's  decree,  as  disclaims  jurisdiction  on  the  ground,  that  ^^^j'* 
the  plaintiff  ought  to  have  sued  at  law,  is  of  opinion  to      «•.  ] 
affirm  the  decree.  admv. 


Shearman,  administrator,  ^c.  against  Chris-    wsa. 
tian  and  others.  \^->n^ 


Wbere  ui  eieevtor  it  toed  ia  •haoMiy,  for  ft  sal^eet  vrhkh  it  in  ptrC  peno- 
nal  to  himself,  aud  ia  part  toaehing  hit  eieoutorial  oharaoter,  he  ought  not 
to  be  compelled  to  gire  an  appeal  bond  for  the  latter,  as  the  subject  is  eo* 
▼ered  bj  his  official  bond. 


This  was  an  appeal  depending  in  this  court,  and  a  mo- 
tion was  made  by  the  appellees  for  a  rule  upon  the  appeU 
lant,  to  give  bond  and  security  in  a  further  sum,  for  prose- 
cuting the  appeal.  The  following  opinions,  contain  a  full 
statement  of  the  case. 

MariA  22.— Judge  Osben. 

The  decree,  appealed  from  in  this  case,  was  in  part  per- 
sonal against  the  appellant,  for  the  amount  of  rents  of 
land,  and  hil^  of  slaves,  received  by  himself,  since  the 
death  of  his  testator,  and  which  land  and  slaves  were 
held  by  his  testator  in  his  life*time^  by  colour  of  a  deed 
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1^  and  wiU>  which  were  set  aside  on  the  ground  of  (hiud,  in 
\^^>sr^  procuring  them ;  and  as  to  so  moch  of  the  decree,  the  appel- 
Shearman,  jant  hfts  given  bond  and  security  upon  the  appeal.  The 
ftdrnvtce.  ^^i^^^  ^f  |)^^  decree,  was  for  the  amount  of  the  rents 

•S^'iSSi.  *"**  '"'^  ®^  ^^  ®*^**  slaves,  and  the  price  of  personal 
ptfbporty,  embraced  in  the  said  deed  and  will,  received  by 
the  appellant^s  testator  |  and  as  to  that  subject,  the  ap- 
pellant was  decreed  to  pay  ou^  of  his  own  estate,  because 
upon  making  up  an  account  i^  his  administration,  it  was 
found  that  he  had  assets  of  his  testator,  sufficient  for  that 
purpose. 

The  appellees  now  move,  that  the  appellant  be  ruled  to 
give  an  appeal  bond  with  security,  as  to  so  much  of  the 
decree  as  is  founded  on  the  liability  of  his  testator. 

It  was  said  by  the  court  in  Sadler,  ^e.  vs.  Orttn^faJ 
that  ^^  executors  and  administrators,  are  not  bound  to 
*€  give  security  on  an  appeal,  because  they  give  it  when 
<<  they  undertake  the  administration  of  the  estate;*'  and 
in  WUsm  vs.  WxlwiCs  adminUtrator^Cf^J  the  same  rule, 
in  general  terms,  was  laid  down,  excepting  flie  case  of  a 
judgment  for  a  devastavit;  and  for  this  further  reason, 
that  such  bond  and  security  by  the  executor,  would  make 
the  debt  his  own,  though  he  may  not  have  done,  any  thing 
improper,  and  was  only  seeking  to  do  justice  to  the  teiM- 
tor's  estate.  The  same  rule  in  substance,  was  asserted 
in  Duncan  vs.  Bobin8.CcJ  Another  reason  might  have 
been  added,  that  to  require  bond  with  security  by  execu- 
tors»  upon  appeals  from  judgments  or  decrees,  founded 
upon  a  demand  against  the  testator^  wouM  frequently  pre- 
vent an  executor  from  seeking  relief  against  an  erroneous 
judgment  or  decree,  which,  however  ruinous  to  his  testa- 
tor's  estate,  might  not  affect  his  individual  interests.  It 
is,  therefore,  that  the  court  has  decided,  that  the  statutes 
requiring  bond  and  security  upon  appeals,  &c.  although 
general  in  terms,  apply  only  to  persons  appealing,  &c.  in 

(a)  1  n.  &  M.  26.  (b)  1  H.  S(  M.  IC.  (r)  8  Munf.  d4f. 
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their  own  right    A  judgnent  for  a  iexaxiiml  is  against    ^^ 
the  executor  in  his  own  right,  and  for  his  personal  wrong,  v^-vr^l/ 
and  does  not  involve  any  question  touching  the  rights  of  ^f^^°* 
the  testator,  or  of  his  estate,  and  therefore,  on  an  ap-      W. 
peal,  security  should  be  given.    A  decree  against  an  exe-  ana  ^^heTs. 
cntor,  bottomed  on  a  claim  against  his  testator's  dtate, 
although  it  directs  the  payment  de  ftoms  frtxprm  of  the 
executor  in  consequence  of  sidkient  assets  in  his  hands 
to  be  administered,  still  affects  the  testator's  estate.    And 
for  such  a  decree,  the  securities  for  the  executor's  admi- 
nistration are  responsible.    Ho  should  not,  therefore,  in 
such  case,  be  required  to  give  bond  and  security  upon  an 
appeal. 

Judges  C0AI.TBB  and  Cabei:.!.,  concurred. 

Judge  Brooke  dissented,  and  delivered  the  following 
opinion. 

Judge  Bkookb. 

r 

I  am  not  satisfied,  by  the  reasons  assigned  in  the  opinion 
just  delivered,  that  the  record  exhibits  a  case  in  which  the 

*  Me,  so  long  established  by  this  court,  ought  to  be  departed 
from.  That  rule  required  security  in  all  cases  in  which 
the  judgment  or  decree  against  an  executor  or  adminis- 
trator is  personal,  as  in  the  present  case  ^  and  on  good 
reason.  Every  judgment  or  decree  against  an  executor 
or  administrator  it  honit  propriii,  implies  a  mal-admiais- 
tration  of  the  assets,  until  the  contrary  appears.    It  is 

'  personal  to  the  party,  and  it  becomes  his  interest  to  re- 
verse it.  It  might  happen,  that  in  the  case  of  a  judg- 
ment for  a  dtoiuiavUf  there  were  still  assets  to  discharge 
it,  yet  security  on  the  appeal  would  be  required.  So  in 
the  case  before  the  court  But,  the  judgment  in  one  case, 
and  tiie  decree  in  the  other,  implies  the  contrary ;  and 
general  rules  are  made  for  cases  which  most  frequently 
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iM^    happen.    While,  on  the  one  hand,  the  oath  of  the  execu- 

s^^>rs^  tor  or  administrator  is  some  security  that  be  will  appeal 

ShefkiiDan,  in  any  case  in  which  the  interest  of  the  estate  is  involved, 

vt.    '  though  requii-ed  to  give  security ;  on  the  other,  if  it  be 

aS^  oShm.  entirely  dispensed  with,  he  may  firequently  appeal,  to  tb» 

injury  of  his  sureties  in  the  bond  for  his  administration/ 

and  to  the  great  delay  of  just  creditors.  *^ 

I  am,  therefore,  of  opinion,  that  security  ought  to  be 

required  in  this  cause  ;  but,  as  there  is  a  majority  of  the 

court  of  a  different  opinion^  the  motion  is  overruled. 


^^  Garland,  ^e.  agUinst  Loving,  ^c. 


hk  vhiit  caset,  and  under  viiat  eiromnMMioet,  a  ooart  of  equity  vitl  direct  the 
sale  of  the  real  estate  of  infanU.  (See  Rev.  Code  of  1819,  vol.  lit,  pages 
409,  410,  from  the  16th  section,  to  the  2dd  incIasiTe.) 


This  was  an  appeal  from  the  Lynchburg  chancery  court. 

Spotswood  Garland  and  John  Whitehead,  guardians  of 
the  infant  children  of  James  Loving,  and  Samuel  Loving^ 
and  Lunsford  Loving,  exhibited  their  bill  and  amended 
bill,  against  the  said  James  Loving  and  his  wife,  and  the 
said  infant  children,  together  with  Robert  fi.lncaid,  Solo- 
mon Matthews,  and  Nathan  Lofftus.  The  bills  were  re- 
gularly answered,  and  proofs  taken.  The  suit  was  heard 
by  consent,  and  the  chancellor  dismissed  the  bills  with 
costs.    The  case  was  as  follows : 

On  the  first  of  June,  1816,  the  defendant  James  Loving^ 
being  indebted  to  the  defendant  Nathan  LoGftus,  in  two 
sums^  viz :  1 2^000  and  1784^.  for  the  purchase  money  of  a 
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tract  of  land,  in  the  county  of  Nelson ;  and  the  plaintifla   ^^^ 
Samuel  and  Lunsford  Loving,  bein^  bound  with  the  said  \^^>r>^ 
James,  as  sureties  for  the  payment  of  the  said  moneyt  the   GariiiDd» 
■aid  James  conveyed  the  said  land  to  Robert  I.  Kincaid,       ««.' 
and  Solomon  Matthews,  in  trust 'to  indemnify  the  said^^*^*^' 
Samuel  and  Lunsford,  against  the  consequences  of  the 
a^  suretyship,  and  gave  power  to  the  trustees  or  either 
of  them,  to  sell  the  land,  whenever  the  said  sureties  should 
pay 9  or  become  liable  to  pay,  tlie  said  money. 

Afterward^y  on  tlie  24th  of  August,  1819,  the  said 
James  Loving,  being  desirous  to  provide  for  the  support 
of  himself,  his  wife  and  children,  for  the  education  of  his 
children,  and  for  their  advancement  after  his  death,  con- 
yeyed  the  same  tract  of  land  to  the  complainants,  Luns* 

ford  and  Samuel,  in  trust  for  the  support  of  himself  and 
wife,  for  the  schooling  and  raising  of  his  children,  and 
after  his  death,  for  his  children  in  fee. 

On  the  25th  of  October,  1819,  the  said  James  Loving, 
by  another  deed,  conveyed  to  the  same  Samuel  and  Ltin^- 

ford^  other  property,  being  all  that  he  had,  in  trust,  for  the 
support  of  his  wife  and  children,  with  an  authority  to  sell 
for  the  payment  of  the  debts  of  the  said  James  Lorcing, 
and  to  appropriate  the  proceeds,  at  the  discretion  of  the 
trustees,  to  the  edifcation  and  support  of  the  children,  and 
to  tlie  support  and  maintenance  of  the  wife. 

'  On  the  31st  day  of  January,  the  said  James  Loving,  be- 
ing considerably  In  debt,  owing  to  the  said  Loffius  among 
others  a  considerable  sum  of  money,  and  part  of  the  pur- 
chase money,  of  the  first  mentioned  trart  of  land,  between 
S  700  and  S  ^00,  being  yet  due,  for  which  the  said  Luns- 

ford  and  Samuel  were  then  liable ;  (he  whole  amount  of 
the  said  James  Lavin^s  debts,  being  upwards  of  8  4000, 
and  the  whole  value  of  the  fund,  exclusive  of  the  tract  of 
land  aforesaid,  held  by  the  plaintiffs  Lunsford  and  Samfiiel, 
not  much  exceeding  in  fair  value,  %  5000,  and  being  cer- 
tainly not  more  than  adequate,  if  forced  into  market,  to 
pay  the  debts  then  chargeable  upon  it;  the  plaintiffs  were 


998  Ck)urt  fg  Jlppeais  oj  Virgiuia. 

J^^     reduced  to  the  alternative,  as  they  believed)  of  selling  all 
^^-vr^  the  last  mentioned  fund^  and  leaving  nothing  for  the  sup- 
Garland,  port  of  the  said  James  and  his  family,  but  the  tract  of  land 
y.      aforesaid)  or  of  selling  the  said  tract,  paying  the  debts 
Uf^^  U^  QQt  qI  ^Iiq  proceeds  of  the  sale^  vesting  the  residue  in 
some  valuable  property)  and  applying  it  vith  the  other 
fund)  to  the  purposes  of  the  trust.    The  defendant  Lqfflus^ 
was  grilling  to  give  the  sum  of  S  10)000)  for  the  land, 
which  was  deemed  an  excellent  price ;  and  the  plaintiffs 
united  with  James  Loving  in  a  contract)  hy  which  they 
agreed  to  sell  the  said  land  to  Lfffflus,  for  the  above  sum. 
The  plaintiffs  being  advised)  that  they  could  not  make  a 
good  title  without  the  aid  of  a  court  of  equijty)  (as  the 
rights  of  infants  were  concerned))  and  the  cmtract  with 
*   Lofitus,  being  considered  by  every  judicious  man)  as  the 
most  advantageous  that  could  be  made^  and  manifestly  for 
the  benefit  of  the  infants^  filed  a  bill)  and  amended  bili)  in 
the  Lynchburg  chancery  court. 

The  objects  of  the  biUS)  were ;  1st)  to  have  the  contract 
with  LoffUu  ratified)  and  the  proceeds  applied)  under  the 
direction  of  the  court  of  chancery)  to  ^e  objects  of  the 
trust :  £ndly.  If  that  could  not  be  done,  then  that  ano- 
ther sale  of  the  land  should  be  authorised  :  Srdly.  If  nei- 
ther of  these  objects  could  be  effected)  then  that  the  tni8« 
tees  Kincaii  and  Mdthews,  should  be  directed  to  sell  the 
land  under  the  trust  deed  to  them. 

The  infants  answered  by  a  guardian  ddlUemf  appointed 
by  the  court.  The  adult  defendants  also  put  in  their  an- 
swers.   All  of  them  assented  to  the  prayer  of  the  bill. 

Depositions  were  takeU)  shewing  that  the  interest  of 
the  infants  manifestly  requires  the  confirmation  of  the 
sak)  and  if  that  cannot  be  done,  a  rensale  of  the  said 
land. 

The  chancellor  dismissed  the  bilU  and  assigned  the  fol- 
lowing reasons. 

I.  As  regards  the  rights  of  the  infants,  he  does  not 
consider  the  case  as  coming  within  the  act.    1.  Because 
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the  bill  had  not  been  treated  as  one  within  the  ac^  as  the    ^i^ 
counsel  did  not  mention  to  the  courts  the  object  of  the  v^-v-Xi^ 
bill,  when  the  goardian  ad  litem  was  appointed,  and  the  ^^^^^' 
court,  therefore,  did  not  take  the  [nrecantions  required  by      t«. 
the  act.    2.  Because  the  infants  having  a  father  alive, '^^•*'*** 
who  is  their  natural  guardian,  the  appointment  of  other 
gnardians  by  the  court  was  irregular.    3.  Because  the 
infants  had  nothing  but  an  equitable  interest  in  the  sub* 
ject,  which  would  not  accrue  to  them,  till  after  the  death 
of  their  father. 

II.  As  it  regarded  the  relief  sought  by  the  plaintiflb, 
Lnnsford  and  8amuel,  in  a  sale  of  the  land  by  the  trustees, 
Kincaid  and  Mitthews,  he  thought  there  vras  no  necessity 
to  come  into  his  court,  because  the  trustees  had  a  clear 
authority  to  sell,  and  were  willing  to  exercise  it. 

From  this  decisron,  the  plaintifib  appealed. 

C.  Johnsonf  who  was  counsel  for  both  parties,  submitted 
the  case  without  argument. 

Murch  25. — Judge  Coalteb,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  this  is  a  proper  case  for 
the  consideration  of  the  superior  court  of*  chancery,  un- 
der that  part  of  the  act  of  assembly,  concerning  guar- 
dians, orphans,  &c.,  which  prescribes  the  mode  by  which 
a  guardian  may  procure  a  sale  of  the  real  estate  of  bis 
ward ;  and  that  if  any  thing  occurred  in  relation  to  the 
appointment  of  the  guardian  ad  litem,  or  in  other  respects, 
which  was  not  satisfactory  to  the  chancellor,  so  that,  in 
his  opinion,  further  proceedings  were  necessary  to  enable 
htm  to  pronounce  a  decree  on  the  merits,  the  bill  ought 
not  to  have  been  dismissed,  but  such  Airther  proceedings 
directed. 

The  court  is  further  of  opinion,  that  in  exercising  his 
jurisdiction!  under  the  act  aforesaid,  the  chancellor  to 
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iB^    necessarily  con&aed  to  the  objects  pointed  ont  by  tbe  act» 
s^^>rs^  to  wit :  to  decree  a  sale  of  the  property  or  the  infimts^ 
Gftitend,  provided,  it  manifestly  appears  to  be  their  interest,  that 
r^      sach  sale  should  talce  place,  and  that  the  rights  of  others, 
X4nring  Sn.  ^j||  ^^^  y^  violated  thereby ;  and  finally  to  direct  and 
secure  the  investment  of  the  fund  for  their  benefit,  in  such 
manner  as  to  the  conrt  may  seem  best.    That  part  of 
the  bill,  therefore,  which  seeks  to  apply  the  proceeds  of 
the  sale  to  the  exoneration  of  James  Loving's  personal  pro- 
perty, from  {he  debto  by  which  it  is  probably  bound,  for 
aught  that  at  present  aj^iears  in  the  record,  is  not  neces- 
sarily connected  with  a  fair  and  proper  sale  of  the  land. 
Should  the  decree,  directing  the  investment  of  the  fund, 
authorise  its  being  invested,  to  a  given  extent,  in  any  spe- 
cies of  property  belonging  to  the  said  James  Loving,  it 
will  be  for  the  consideration  of  the  court,  and  those  exe- 
cuting such  decree,  whether  it  will  be  advisable  to  invest 
it  there,  or  not. 

As  to  those  whoso  rights  are  not  to  be  violated  by  tbe 
decree ;  the  court  is  of  opinion,  that  in  relathin  to  the 
creditors  of  the  said  James  Loving,  eiUier  prior  or  sub- 
sequent to  the  execution  of  the  deed  of  the  34th  of  Au- 
gust, 1819,  if  there  be  any  such,  who  may  hereafter  be 
enabled  to  charge  this  land  with  their  debts,  such  charge 
must  of  course  continue  to  exist  against  the  fund  arising 
from  the  sale  thereof;  and  the  decree  ought  to^-^ide^ 
that  the  fund  so  raised  and  invested,  is  to  stand  charged 
with  the  debts  of  the  said  Loving  in  like  manner  as  they 
would  have  been  charged  on  the  land  aforesaid,  had  these 
proceedings  never  taken  place :  and  it  may,  therefore,  be 
worthy  of  the  consideration  of  the  chancellor,  should  an 
investment  of  any  portion  of  the  fund  in  personal  pro- 
perty be  decreed,  and  James  Loving  shall  hold  any  such 
property,  which  can  be  acquired  on  fair  terms,  whether 
it  will  not  be  proper  to  invest  it  there,  and  to  provide  that 
the  consideration  shall  be  paid  to  his  creditors,  in  exone- 
ration of  any  possible  charge  by  them  on  the^d  fund; 


ate. 
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and  in  Rke  mrnnnor  to  apply  the  proceeds  of  the  property 
GOBveyed  by  the  deed  of  the  aut  of  October,  1819,  to  the 
discharge  of  those  debts,  if  necessary,  or  to  iavest  that 
also,  as  a  portion  of  the  fiind  belonging  to  the  eatuique 
trmts;  subject,  in  like  manner*  to  debts  as  aforesaid.        L<wog.*»* 

As  to  the  rights  of  James  Loving,  in  the  trust  property* 
and  the  contingent  d^wer  interest  of  Nancy,  the  wife  of 
said  James^  the  coart  is  of  opinion,  that  a  sale  of  the 
property^  subject  to  the  latter,  might  greatly  deteriorate 
the  price,  and  prcAably  ought  not  to  be  made,  unless  she 
will  unite  in  the  conveyance,  at  least  on  such  terms  as  to 
the  court  may  seem  proper,  considering  her  interest  still 
secured  to  her  as  a  cestuique  trmtf  under  the  deed  and 
decree.  And  that  James  Loving  must  also  unite  in  any 
sale  and  conveyance  that  is  made. 

As  to  any  others  who  may  possibly  come  into  being,  or 
who  may  be  interested  in  the  property,  at  or  before  the 
death  of  James  Loving,  other  than  those  now  before  the 
court,  it  is  possible  that  their  interest  will  be  most  effec* 
tually  guarded  and  benefited,  by  those  proceedings  which 
may  be  found  necessary,  for  the  interest  and  protection  of 
those  now  before  the  court,  and  who  claim  an  immediate 
interest  in,  and  a  right  to  maintenance  and  education,  out 
of  the  profits  of  the  estate.  Those  parties  are  the  pre- 
sumptive*  ultimate  cestuique  tnuiSf  and  are  entitled  to  the 
immediate  aid  and  protection  of  the  court,  so  far,  as  that 
can  lie  properly  extended  to  them.  They  are  the  more  es- 
pecially entitled  thereto,  inasmuch^  as  if  nothing  is  done 
to  chmige  the  situation  of  the  property,  it  cannot  be  fore- 
seen how  far  creditors,  op  to  the  time  even  of  the  deatti  ^ 
of  James  Loving,  may  come  in  upon  it,  so  as  finally  to 
defeat  the  rights  of  every  one.  But,  nevertheless,  the 
court  is  of  opinioUf  that  no  sale  can  be  made,  exc^ept  sub* 
jeet  to  the  rights  of  such  future  possible  claimant  It  will, 
therefore,  be  for  the  consideration  of  the  chancellor,  whe- 
ther a  fair  and  proper  sale  of  the  property,  can  be  made  un« 
der  that  condition,  subjecting  the  fund,  to  be  invested  as 
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iws.    necessarily  ^*  "*  ^^ 

i^^^^^J^  ^^l^rfte-WBiie,  taking  ewe  that  Ae 

;jr^     j^jJ^J^jj^Ji^  Be  properly  invested  and  secured 

^'''^**  J!lJ^  'Jf^Jtf^^^"?**^  f msfe,  according  to  their  rights 

£^^  ^  jppear^  or  may  hereafter  appear*  or  <rf  any 

00  ^^f^iqut  irvali  who  may  be  entitled  under  the  deed 

^^i^f  with  liberty  to  the  parties,  from  time  to  time,  to 

^yio  the  court  for  farther  directions. 

The  court  is  further  of  oplniouf  that  uidess  the  cban« 
cellor  shall  be  satisfied,  that  it  is  necessary  to  appoint 
another  guardian  ad  Utem^  or  to  take  other  steps  to  satisfy 
himself,  that  the  interest  of  the  infants,  manifestly  re- 
quires a  sale  of  the  estate  as  aforesaidf  or  should  he  ultt^ 
matdy  be  so  satisfied,  it  will  be  competent  for  him,  in- 
stead ai  directing  a  sde  by  bis  decree  as  aforesidd,  to 
confirm  that  already  made  to  JVbtAan  Lojfftns^  under  liio 
terms  and  conditions  aforesaid,  provided  be  is  willing  to 
abide  thereby,  and  James  Loving,  and  Nancy  his  wife^ 
are  also  willing  to  unite  in  the  convayance,  and  to  invest 
and  secure  the  proceeds  thereof,  as  aforesaid,  in  the  sama 
manner,  as  if  such  sale  had  origindly  boeii  made,  in  par- 
suance  of  a  decree  of  the  court. 

The  decree  of  the  superior  court  of  chancery  is,  tliere* 
-fore,  reversed,  but  without  costs;  and  the  cause. is  re- 
manded to  that  court,  to  be  further  proceeded  in  accord- 
ing to  the  principles  above  dedared. 
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Stuart  agmn$t  Loddington.  ,1^^^, 


Wliere  a  dkpnte  exitu  thaot  the  boondaries  of  Und,  and  one  of  the  parties 
yiaUa  his  epiaioo,  awl  aaknavledges  the  rig|it  of  hbadrarsaiyy  dus  aeknov- 
ledpnent  shall  not  bipd  him^if  atafiitiire''dayhefindsthathewasmistaken» 
unlets  the  aeknowledgment  was  founded  on  some  eonsideratioo.  No  eon- 
eeatment  or  misrepresentation  ean  have  the  effeet  of  barring  the  rights  of  a 
partj,  nniea  another  person  b  therebj  mdoeed  to  part  with  Us  monej,  or 
iiilat  the  eoMcaliiicBl  fco^  bn  ao  gi«ss  as  to  amoQQt  to  yrouJ. 


Tlus  was  an  appeal  from  the  Stanaton  chancery  court. 
The  fiallowing  is  the  case  presented  by  the  record : 
la  the  year  1784,  Pofriefc  Lockheri  obtained  patents  for 
two  tracts  of  land,  one  of  400  acres,  and  the  other  of  449 
acres.  The  first  was  granted  to  him  as  assignee  of  John 
TUIenff  in  whose  name  the  surv^  was  made;  and  the 
secondi  in  bis  own  right.  These  two  tracts  didnoiac- 
tedly  join  each  other,  (as  the  appellee  contended,)  bnt 
left  a  slip  of  land  between  them,  containing  45  acre8> 
which  wan  vacant.  The  appellee,  LuddmgUmf  became  en- 
titled to  this  vacant  land,  before  the.year  1795,  by  rega* 
lar  entry  founded  on  trcasory  warrants.  Lockhart  hav- 
ing ooatracted  to  sell  a  part  of  his  449  acre  tract  to  JBei- 
der,  a  survey  was  made  by  the  county  surveyor,  in  com- 
pany with  IscUuari  and  IduMtngtcm,  when  Lockhart  ac- 
knowledged,  after  some  dispi^  that  his  patents  did  not 
cover  the  said  landl  which  had  been  taken  up  by  Ludding- 
toD  as  vacant  land ;  and  the  surveyor  gave  it  as  his  opin- 
ion, that  Lockbartf^  patent  did  not  give  any  title  to  the 
said  land.  The  lines  were  run  according  to  this  idea, 
and  Lockhart  assented.  LockhaH  made  a  deed  to  Beider, 
without  interfering  with  the  said  land.  In  consequence 
of  this,  Lttddlngton  went  on  to  perfect  his  title  to  the 
siid  land ;  and  having  surveyed  it,  sold  it  to  a  certain 
£K  Ferkms,  before  a  patent  was  issued  for  it,  and  made 


4^  Cmstt  «r^*4!f"^%i'  ^ ' 


J^  J^'^^^^^  T     ill      I      11  tl 

v^  '>ft!!y^0fi'CJ^  ^^'^^  conceiving  that  Iii8  4e6dl 

-'Ji^/ji*' r^^^  an  action  of  lyectmeni 

^J^tf^Jjfj^^'^^i  then  the  tenant  in  poaseitt^n. 

^'^^^  <recided  hi  fawr  of  the  said  Stuart,  who 

jS^^m  saW  Nicely  by  a  writ  of  possesion. 

f^^ington  filed  a  bill  against  8tuartf  Mcdy  and  the 

^fg  ofLockhart^  praying  that  an  issoo  night  bo  Artctodt 

^  ascertain  what  is  the  real  boundary  of  Uttt  patent  for 

400  acres ;  and  that  on  the  trial,  the  verdict  and  Jodgw 

pent  in  ejectoient,  might  not  be  read  In  evideacei  on  ac* 

/  count  of  some  alleged  irregularities  at  the  trial;  that 

Mcdf  might  be  reinstated  in  the  land  from  wfakb  he  had 

been  e,^ed,  and  be  pidd  the  Intermediate  rei^  and  pM^ 

Ml ;  and  that  he  might  be  forever  qmted  in  bis  possee* 

sion  against  the  claim  of  the  said  Stuart  aad  of  the  said 

LockharVs  hdrs. 

Stuart  answered  the  biU»  relyjlng  on  the  jdlgarait  te 
the  ejectment,  and  denied  that  he  bad  any  knowledge  of  the 
plaintiff  hacving  ever  made  a  survey  of  the  449  acre  tract, 
in  company  with  GF^orge  Beidcr.  He  declared  his  disbe- 
lief of  the  assertion,  that  Lockhert  ev^  yidded  bis  r^^ht 
to  the  plaintiff,  &c. 

A  deposition  in  the  cause,  ooninB  the  statettient  of 
the  bill,  concerning  Lockhart's  declaratieB  at  the  survey, 
that  his  patent  did  not  covor  the  hiud  in  Aspirte^  and 
therefore  he  gare  it  up. 

The  chancellor  decreed  in  fhvor  of  UMbtg^m,  on  the 
ground  of  Lockherf  s  reltnqutahment  of  bis  claim  to  the 
bad  in  dispute ;  in  consequence  of  which,  Luddlngton  had 
pMoeeded  to  perfect  his  title,  and  improve  the  laud*  But 
US  it  wee  doebtftil  whether  abtari^  who  pucekaned  f roii 
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Iiockbart,  bad  notice  of  the  said  relioqvisbiiient  before    ^^ 
bie  porchase^  be  directed  an  ieaae  to  try  wbetber  he  had  s^-v^^.^ 
Mch  QOtice ;  whether  on  the  day  of  the  purchase^  Lad-    stum 
dittgtoDy  or  any  pereop  claiming  undor  biBi»  was  in  ao  Uiddmg. 
tofkl  posaeseion  of  the  said  land  ^  and  wbetberi  en  that      ^^' 
da/v  or  at  any  tine  previousy  Stuart  bad  notice  that  the 
plaintiff  or  any  one  deriving  title  under  him,  claimed  the 
land  in  controversy^  nnder  the  entry  set  forth  in  the  biU« 

Tbe  jnry  rendcured  a  verdict,  that  01a  the  day  of  the 
deed  from  Loekbart  to  Btaart»  tlie  latter  bad  notice  of  the 
agreement  set  forth  in  tbe  billy  respecting  the  relinquish- 
Hmit  of  Lockhart's  claim  to  tbe  land  in  controversy^  that 
on  tbe  aauM  day^  tbf  purchaser  from  Luddington  of  the 
land  in  qneationy  was  in  actual  possession  of  the  said 
land  I  and  that  on  the  same  day»  the  said  Stuart  had  no- 
tioe  that  tbe  plaintiff  iAddington  claimed  the  land  in  con* 
teoversy»  under  the  entry  set  forth  in  the  btlL 

Tbe  chancellor  made  a  final  decree,  that  the  land  should 
kp  restored  to  the  defendant  JVIcdy,  who  claims  under  the 
plaintiffs  to  have  bis  title  quietedj  against  tbe  claim  of  the 
defimdaBt  Bhmif  and  tbe  heir  of  Lockhart;  that  the  de^ 
fendant  Stuartf  should  render  an  account  of  reots^  and 
proAlflt  since  be  obtained  possession  of  tbe  land  under  the 
judgment,  in  ejectment^  &€• 

Fmm  this  decree,  tbe  defendant  Bkiuart  appealed. 

TFtcWkMH  fiNT  tbai^Allai^ 
Xa^  for  ibe  a^^ea» 
MntAs«4-^ndce  Gnsw. 


For  tbe  pvposes  of  tUs  canasf  it  nmst  be  taken  for 
frantod  after  tbe  verdict  and  judgment  at  law,  (which  are 
not  impeached  upon  any  ground,  which  would  justify  tbe 
interference  of  a  court  of  equity,  by  awarding  a  new  tri^^ 
al>)  that  tha  l^gal  title  to  the  land  in  oontroveesy^  is  in 
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ttt5«     the  appdiut ;  and  so  the  case  was  couideredbjfliadMHi^ 
'  ^cellor.    The  only  question  in  the  cause  tlijerefore  iSf  whe- 


Stuart  ther  the  aUeged  abandonaiant  by  Lockhart,  of  Us  daia 
Lu^bg*  to  the  land  as  stated  in  the  biUf  ought  in  eqoj^  to  preclide 
^^'  blm  or  his  assignee  with  noticsf  from  asserting  the  l^(al 
title.  Luddittgtoa»  in  1791,  upon  the  mistaken  siqipapi* 
tiony  (as  it  has  turned  out,)  that-tfaere  waaaslipof  vacaiit 
land,  between  two  patents  heU  by  LocUartt  and  whieh 
mutually  called  for  the  lines  of  each  (rther»  as  a  comnHm 
boundary,  located  the  land  so  soppoaed  to  be  vacMit.  Bu^ 
before  Luddington  had  taken  any  other  step  towards  pro* 
curing  a  grant  for  the  land,  Lockbart  proceeded  to  sv- 
Tey  one  of  his  patents,  with  a  Tiew  to  «  sab  thereof,  te 
Beider.  Upon  that  survey,  which  Luddington  attended^ 
it  was  found  that  there  was  a  marked  comer  and  Une^ 
corresponding  with  the  calls  of  the  patent,  but  which  did 
not  coincide  with  the  marked  corner  and  lines  of  the  other 
patent ;  and  it  was  the  land  between  these  lines,  whicli 
Luddington  had  located  as  vacant  LodLhart  stated,  that 
the  survey  oug^t  to  be  extended^  so  as  to  connect  with  tiif 
other  patent,  and  Luddington  stated,  that  be  was  willing 
to  give  up  his  claim  to  the  land  in  question,  if  LodLhart% 
patent  covered  it,  as  he  did  not  wish  te  go  to  any  tefthef 
expense  about  it,  if  it  was  previously  appropriated.  The 
surveyor  gave  it  as  hb  opinion,  that  the  survey  oi^^  nsit 
to  be  extended,  and  Lockhart  abandoned  all  claim  to  the 
land  in  question,  and  competed  his  8ttrvey>  according  to 
the  marked  lines,  and  sold  by  that  survey  to  .i^eiderb 
This  transaction  had  nothing  of  the^chaaader  of  a  con- 
tract, between  Looldiart  and  Luddington,  so  as  to  be  a  fit 
case  for  a  decree,  for  a  specific  execution.  There  was  no 
consideration  passing  between  the  partiee.  There  was  no 
promise  to  convey,  and  if  there  had  been  such  a  promise, 
it  would  not  have  been  binding,  as  H  would  have  been 
made  without  consideration,  and  upon  an  erroneous  opin- 
ion of  Lockhart,  in  rdation  to  his  r^^ts.  Tliere  was  no 
compromise  of  conflictittg  claims*    Luddington  did  not 
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evm  8ogg«0t9  that  he  was  wBling  to  abandofi  bis  ckinif    ^||^ 
if  Lockhart  claimed  title  to  the  land;  bat  onlj  in  the  >«^^v^ 
event,  that  LoclLbart's  patent  really  covered  .the  land;  so    s^o^ 
that  if  the  smrveyor  had  been  of  opinion,  that  the  survey  ija«kUDgb 
ought  to  be  extended  to  the  marked  line  of  the  other  pa*      ^' 
teart^  it  weold  still  have  remained  discretionary  with  Lad- 
dtagton,  to  waive  his  claim  or  not,  according  to  his  plea* 
sure.    Upon  the  gronnd  of  coafmcf,  tben^  the  appellee 
can  assert  no  right  to  the  land  in  question* 

The  rights  of  a  party  may  be  bound  by,  or  he  may  be 
held  responsible  for,  the  consequences  of  his  concealment 
or  misrepresentation,  or  gross  negligence  in  relation  to 
them,  (according  to  the  circumstances  of  the  case,)  in  fa- 
vour of  any  person,  who  may  be  thereby  induced  to  part 
with  his  money.  But,  no  concealment  or  misrepresentation 
can  have  that  efftet,  unless  it  be  collusive  or  fraudulent,  or 
the  negligence  be  so  gross  as  to  amount  to  proof  of 
fraud,  ^a^ 

In  the  case  at  bar,  both  parties  had  precisely  the  same 
information  as'  to  Lockhart's  title.  On  his  part,  there 
was  no  concealment  or  misrepresentation.  He  had  no 
intent  to  deceive  or  injure  Luddington;  he  cannot  be 
charged  with  any  fraud.  His  abandonment  of  his  title,  as 
it  is  called,  probably  bad  no  influence  upon  Luddington's 
after-proceedings,  in  perfecting  bis  title;  for,  he  had  pre- 
viously located  the  land  as  vacant,  upon  his  own  judg- 
ment as  to  the  validity  of  Lockhart's  title,  and  would  pro- 
bably have  proceeded  to  procure  his  patent.  If  Lock- 
hart  had  never  abandoned  his  tlde»  the  case  seems  to  be 
at  most  one  of  mutual  error,  and  in  which  both  parties 
are  innocent;  and  in  such  case^  the  equity  being  equal, 
the  law  should  prevail. 

There  Is  no  charge  in  the  bill,  that  any  permanent  im» 
#  provements  on  the  land  had  been  made  by  Luddington^ 

(a)  Pasley  rt.  Freeman,  3  T.  R.  51.  Haycroft  vt.  Creasy, «  ftast  ML  Ib- 
bertMHi  v».  Rl»dei,  S  Vern.  554.  1  Foob.  Eq.  V^  note  (m)  £t«i»  «t. 
DriokneU.GVei.  183.    Holmes  V9.  ■  Ig  Ve>.  879.    Dance  w.  Spurrier, 
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er  those  claiming  under  hin»  for  vrhleky  CdBpenBalioii 
coald  be  asked  ;  and^  therefore,  on  that  subject  no  ^tocree 
can  be  made. 

I  think  the  decree  shonld  be  reversedy  and  the  bill  dfs« 
mimed  with  costs. 

The  other  jadgesy  (with  the  »ception  of  jadge  CabeHy 
who  was  absent,)  concurred ;  and  the  decree  was  aceor- 
dingly  reversedi  and  the  bill  dismissed  with  costs. 


IMS.  Haryie  and  others,  againal  Banks. 


Marah, 


"Where  an  agreement  to  make  a  lease  is  eatered  iato  opoa  eeitain  termsy  tlte 
party  to  whom  the  lease  U  to  be  made,  cannot  enforee  a  speofie  peifonn* 
ance,  unless  he  performs  his  part  of  the  agreement,  or  offers  to  perform, 
and  shews  that  he  is  willing  and  able  to  do  so. 

Where  the  lessee  coaveys  eettain  lands  to  the  lessor',  as  aeoliateral  seenrtty 
for  the  payment  of  a  debt  to  the  lessor,  and  the  lands  so  conireyed,  are  lost 
by  the  non-payment  of  taxes,  the  lessor  is  not  responsible  for  the  talue  of 
the  lands ;  but  the  lessee  was  boand  to  see  to  the  payment  of  the  taxes,  he 
hating  a  eoroplete  equitable  title  to  the  lands. 


This  was  a  suit  brought  in  the  Richmond  chancery 
courty  by  Henry  Banks  against  Jacqueline  B.  Harvief  devi* 
see  of  John  Barvie  deceased,  John  B.  Barvie  and  Lewis 
Harvie,  infant  heirs  of  Edwin  James  Harvie  deceased, 
by  the  said  Jacqudine  B.  Harvie,  their  guardian,  and  WiN 
liam  Brockenbrought  administrator  of  Edwin  Harvie, 
deceased^  and  administratcMr  dc  bam  non  of  John  Harvie 
deceased. 

The  case  presented  by  the  biUs,  answers,  &c.>  is  ki  sub- 
stance as  follows. 
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In  the  year  If 95,  Henry  Banks  purchased  of  John  Har-  ^^^ 
y\e,  certain  lands  in  the  neighbourhood  of  Richmond,  and  s^^'>rs^ 
executed  a  mortgage  on  the  same,  to  secure  the  payment  Hanrie  and 
of  the  purcltase  money.  The  money  not  being  paid,  a  V9. 
strft  was  brought  to  foreclose  the  mortgage,  and  a  decree  ^^  '* 
obtained.  Harvie  became  the  purchaser  under  tlie  sale ; 
and  be  and  Banks  entered  into  a  new  contract  in  writing, 
by  which  it  was  agreed  that  Harvie  was  to  let  to  Banks, 
bis  heirs,  executors  &c.y  the  said  lands,  on  a  ground  rent* 
forever.  The  conditions  of  this  agreement,  were,  that 
Banks  should  pay  to  Harvie,  his  heirs,  &c.  S  1000,  on 
the  first  day  of  January  in  every  year,  forever,  the  first 
payment  to  commence  on  the  first  day  of  January,  1801 ; 
and  if  the  said  rent,  or  any  part  of  It  should  be  in  arrear 
six  months  after  it  should  fall  due,  and  be  demanded  by 
the- said  Harvie  or  his  repesentatives,  the  said  Harvie,  &c. 
might  distrain  for  the  same,  or  re-enter  and  declare  the 
said  lease  forfeited  and  void.  The  parties  further  agree 
that  **  when  either  is  called  upon  by  the  other,  to  execute 
<<  such  deeds  and  writings  for  the  performance  of  their 
<<  respective  covenants,  as  may  be  recommended  by  any 
^  two  practising  attornies,  and  provided  either  party  shall 
««  Ml  to  execute  accordingly,  it  shall  be  in  the  power  of 
*f  the  other  part/  to  cancel,  and  totally  acquit  himself 
«^  from  this  contract,  by  giving  notice  of  his  -intentions 
*'  and  reason  to  the  opposite  party,  in  writing.** 

Some- time  afterwards.  Banks  obtained  an  act  of  assem- 
bly, to  lay  off  a  town  on  part  of  the  said  lands,  and 
erected,  or  caused  to  be  erected,  a  mill  on  the  same  ^  whicli 
mill,  and  a  part  of  the  said  land,  were  sold  by  Harvie, 
with  Banks's  approbation  to  Ladds  and  Price,  and  the 
payment  was  made  by  them  to  Harvie  ^  in  consequence 
of  which,  the  said  rent  charge  was  reduced  to  ZOOL  per 
amiumf  and  an  admitted  balance  of  SOOL  This  balance 
was  more  than  discharged  by  payments  made  by  Banks 
to  the  amount  of  S7lh 
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is^.  John  Harvie  died,  leavitie  by  his  will,  Um  lands  in 
^^^>ns^  question*  to  Edwin  and  Jacqueline  Hairvie  ;  the  foraier  of 
Hame  and  whom  IS  since  dead  intestate,  leaving  two  sons  John  and 

others      _ 

vs.  Lewis. 
^'"^'  Banks  made  a  written  demand  on  JacqiieUne  Harvie, 
and  others  interested,  of  a  lease ;  on  the  making  of  wbichf 
be  offered  to  pay  ont  year's  rent  of  the  premises,  and  to  en- 
ter into  engagements  to  submit  all  matters  of  diflbreace 
to  the  ju^ge  of  the  court  of  ebapcery ;  bat  ttieae  propo- 
sitions  were  not  acceded  to. 

Banks  further  alleged,  thatHarvie  was  indditad  to  him 
for  the  value  of  1000  acres  of  military  land,  ia  the  State 
of  Kentucky,  which  were  to  have  been  sold  for  the  bene- 
fit of  the  said  Banks,  by  agreement  between  him  aad 
Harvie ;  but  which  were  lost  by  non-payment  of  taxes, 
by  the  neglect  of  the  said  Harvie.  He  farther  stated, 
that  ho  purchased  from  the  said  Harvie,  some  yean  be- 
fore, 11,600  acres,  in  the  county  of  Harrison:  that  al^ 
though  these  lands  by  right  of  purchase^  were  the  pco- 
perty  of  Banks,  they  were  patented  in  the  name  of  the 
said  Harvie,  and  by  agreement,  are  pledged  as  a  c^ateral 
security  for  the  debts  of  the  said  Banks  to  Harvie;  b«t 
these  lands  also  have  been  su^Tered  to  be  forfeited  for  non- 
payment of  taxes  :  that  the  value  of  these  lands,  will  be 
much  more  than  suflScicnt  to  pay  all  the  arrears  of  the 
rent  charge,  and  every  other  debt  which  he  may  owe  to 
the  said  Harvie. 

After  the  death  of  John  Hafvi^  an  ejectment  was 
brought  on  tlie  demise  of  Jacqueline  B.  Harvie,  and 
Lewis  and  John  Harvie,  the  sons  of  Edwin  Harvie  de« 
ceased,  for  the  land  in  question,  and  a  judgment  was  ob- 
tained in  their  favor.  Banks,  therefore,  prayed  that  the 
said  judgment  mi^ht  be  enjoined,  and  that  a  specie  exe* 
cution  of  the  said  contract,  for  a  lease  of  the  said  lands, 
might  be  decreed. 

The  injunction  was  awarded. 


Banks. 
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TiM  dtfenteili  iled  their  answei^,  de^itidus  itrere    ^^ 
Hkm,  ud  the  cbancelhir  decreed  that  Bankft  sboald  be  s^Xr>^ 
restored  to  iJI  tke  benifita  of  the  agreement  of  1 800»  upon  Hanrie  and 
payaent  of  all  the  rents  due  thereon,  with  interest  Arotu    ^J^^ 
ttas  tine  Ihey  Hdl  dne,  Ac. 

tr^ta  this  decree^  Jacqueline  B.  HarVie  oMalned  an 

£e%A  and  ffiekltam,  For  the  apjielhnt. 

W.  Bdiff  jvnr.^  for  flie  appellee. 

«  Mnxh  27.— Judg6  CoAXTsmf  delivered  the  opinion  of 
the  court.' 

The  cobrt  is  of  opinion,  that  the  agreement  entered 
into  between  Henry  Banks  and  John  Harvie,  of  the  26(h 
of  April,  1800,  as  modified  by  that  of  July  9th,  1802, 
tilentSoned  in  the  proceedings  in  this  caUsei  tn  relation  to 
th6  lands  In  Benrico  county,  are  not  to  be  considered  as 
anoutoling  to  an  eiecuted  lease  from  Harvie  to  Banks, 
btaiacOTentinl  to  mAkt  such  lease,  on  Banks*s  performing 
bis  part  of  th^se  agreements;  and  that  the  said  Banks, 
has  not  sh^Wtl  himself  entitled  to  claim  a  lipecific  execii- 
tiM  of  the  said  contracts,  in  as  much  as  he  has  failed  to 
perform  his  part  of  the  said  agreement,  and  does  not  now 
oftkt  to  perform  them,  or  shew  that  he  is  willing  or  able 

ft^dO'SO. 

The  court  is  further  of  opinion,  that  if  the  said  agree^ 
ments  jcould  properly  be  considered  as  executed,  and  as 
passing  a  legal  title  to  Banks,  as  that  title  is  forfeited  at 
law,  a  court  of  equity  ought  not  to  relieve  against  such 
forfeiture,  upon  the  mere  payment  of  the  arrears  of  rent, 
but  .only  on  condition  that  Banks  should  perform  all  the 
stipulations  in  the  said  contract  on  his  part  to  bo  per- 
formed, and  especially  pay  so  much  of  the  sum  of  S  12,000, 
as  has  not  been  applied  to  making  improvements  on  said 
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Ma^  landsy  to  be  now  an>H6d  to  that  purpose ;  in  order  fliat 
K^-^r^^  Harvie's  representatives,  might  liave  an  eflTectifal  security 
Uar^e  and  for  the  punctttul  payment  of  the  rentB»  according  to  the 
vs.  intent  of  the  said  contracts.  This  be  has  not  shewn  bis 
willingness  or  ability  to  performy  otherwise  than  by  the 
Implication  of  the  alleged  value  of  certain  lands,  said  to 
be  forfeited  for  the  non-payment  of  taxes  by  Harvie,  and 
for  which  value,  his  representatives  are  also  alleged  to  be 
chargeable.  As  to  which,  the  court  is  further  of  opinion, 
that  if  any  of  the  lands  in  the  proceedings  mentioned, 
and  charged  by  the  appellee,  to  have  been  forfeited  and 
sold  for  the  non-payment  of  taxes,  have  been  so  forfeited 
and  lost,  which  does  not  appear,  the  said  Harvie  was  in 
no  way  responsible  therefor  i  but  that  the  appellee  was 
himself  bound  to  see  to  the  payment  of  the  taxes,  he  having . 
a  complete  equitable  title  thereto,  the  legal  title  remaining 
in  Harvie,  with  his  assent  as  a  security.  So  far  from 
being  entitled  to  apply  the  value  of  this  land  as  a  fulfil- 
ment of  the  contracts  aforesaid,  by  the  appellee,  even  this 
collateral  security  for  that  fulfilment,  and  for  other  re- 
sponsibilities mentioned  in  the  proceedings,  may  be  lost. 
The  decree  of  the  chancellor,  therefore,  so  far  as  it 
conflicts  with  the  principles  above  declared,  is  erroneous^ 
and  reversed  with  costs.  The  bill  of  the  plaintiff,  so  far 
as  it  asks  a  specific  performance  of  the  contracts  afore- 
said, or  relief  against  the  forfeiture  thereof,  and  the  judg- 
ment at  law  is  dismissed,  and  the  cause  is  remanded  for 
further  proceedings  to  be  had  in  relation  to  any  other 
matters  alleged  in  the  billt 


Cmtrt  of  Jppeals  of  Virginia.  4]  s 

Stealy  agMn$t  Jackson.  j}^,;. 


The  Chanaelkr  imi^  grtnt  an  wgipni  from  Us  ovn  decree  during  the  term, 
with  an  aUowauM  oC  time  to  the  eppettttit  to  giTe  tee«iitj  after  the  expira* 
tion  f{f  the  term. 


This  was  aiTappeal  from  the  Staunton  chancery  courts 
where  the  cas^was  decided  in  favof  of  the  defendant^  the 
present  appellee*  The  plaintiff  prayed  an  appeal;  which 
was  allowed,  with  permission  to  the  appellant  to  give 
bond  and  security  within  thirty  days. 

"When  the  case  came  on  to  be  argued  in  this  courts 
Tucker  for  the  appellee,  made  a  preliminary  objection, 
that  the  appeal  was  irregularly  granted,  because  the  law 
did  not  authorise  the  chancellor  to  allow  tlie  bond  and 
security  to  be  given  t^tr  the  term,  where  the  appeal  was 
taken  during  the  term.f  aj 

March  31.— Judge  Brooke,  delivered  the  opinion  of  the 
court. 

On  the  preliminary  question,  whether  the  appeal  in  this 
case  has  been  regularly  granted,  the  coui^  is  of  opinion, 
that  though  the  act  of  assembly  might  be  susceptible  of  a 
different  construction,  if  it  were  res  integraf  that  which 
has  been  adopted  by  the  chancellor,  has  been  so  long  ac< 
quiesced  in  by  this  court,  that  it  is  now  too  late  to  disturb 
it.  The  cause  has  therefore  been  considered  on  its  me- 
rits, and  the  court  is  of  opinion  to  aflSrm  the  decree.' 

^  (a)lRcT.Code(of  1819,)p.5306,  wc.  50,  5i. 
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i^L  Gilliam  agtdtut  Allen. 


A  motion  to  refasMie  an  fiajBiietion  on  aMHioinl  «videa»e  Imdttwl  by  ikt 
c6mpkS»mt,  k  in  tiM  nstoit  of  nn  caigiMl  ^i|pli«iik>n  iv  m  N^nMioD ; 
and  on  the  refusal  of  the  ehancellor  to  reinstate  ibe  iojunetion,  an  appliea- 
tion  to  the  judges  of  the  court  of  appeals  or  any  of  them^  is  proper. 


Ill  this  case,  the  plaintiff  Gilliam,  appli^  to  tbe  cban* 
cellor  of  the  Richmofid  district,  for  an  injunction,  which 
was  refused ;  and  an  application  being  made  to  the  judges 
of  the  court  of  appeals,  It  was  granted  by  tbem. 

At  a  subsequent  term  of  the  court  of  chancery,  a  mo- 
tion was  made  by  the  defendant  to  dissolve- the  injunction; 
and  it  was  accordingly  dissolved.  The  plaintiff  then 
took  new  evidence  to  support  his  bill;  and  moved  the 
chancellor  to  reinstate  the  injunction.  The  chancdlor,  in 
vacation,  denied  the  said  motion.  Whereupon,  the  plain- 
tiff applied  to  the  judges  of  the  court  of  appeals,  wbo 
granted  the  injunction. 

At  another  term  of  the  court  of  chancery,  the  defen- 
dant moved  to  discharge  the  order  of  the  judges  of  the 
co6rt  of  appeals  awarding  the  injunction.  The  court  was 
of  opinion,  that  after  an  injunction  has  been  dissolved 
and  refused  td*  be  reinstated,  it  is  only  competent  to  the 
court  in  the  last  resoH,  and  not  to  a  judge  or  judges,  of 
that  court,  ml  qf  cmirt,  to  reinstate  the  injunction,  upon 
an  appeal  for  that  purpose.  The  couft,  thei^ore,  for  tho 
purpose  of  bringing  the  construction  of  the  law  in  thi& 
respect,  before  the  court  of  appeals,  discharged  tho  saUt 
order,  as  improvidently  made. 

From  this  decision  of  the  clianceUor,  ^^  appeal  was 
allowed  by  the  judges  of  the  court  of  appeals. 

Daniel,  for  the  appellee,  contended  that  the  chancellor 
was  correct  in  his  construction  of  the  law,  and  referred 
to  the  1  Rev.  Code,  p*  tM,  in  support  of  his  position. 


jOmri  of  Jifpudi  0f  nrginiM.  419 

Jpril  2,1— Judge  BBOOKXf  delivered  the  epinkNn  ef  the 
CQurl. 

The  coart  is  ef  epiaioii,  tint  the  motion  to  retnetate  the 
ujimetioa  in  this  caee,  on  additioaMl  evidence  tendered  kj 
the  complainant,  was  in  ttie  natare  of  an  original  appli^ 
cation  for  an  injanction ;  and  that  on  the  re&eal  of  tlie 
rhancdior  to  reiDstate  the  injunction,  an  application  to  the 
judges  of  this  court,  or  any  of  then,  was  proper,  under 
the  44tb  section  of  the  act  entitled,  «<  an  act  to  reduce 
**  into  one  all  acts  and  parts  of  acts,  concerning  the  supe* 
<^  rior  courts  of  chancery,''  according  to  the  decision  of 
this  court.  In  the  case  of  ToU'bridge  vs.  Free^bfidgcfaJ 

The  court  is  further  of  opinion,  that  the  chancellor 
Laving  discharged  the  injunction  without  deciding  on  the 
merits,  they  are  not  now  before  this  court  The  decree 
discharging  the  ii^unction  on  the  grounds  stated  by  the 
chancellor,  is  therefore  reversed,  and  the  cause  is  re* 
mandod  to  be  further  proceeded  in  on  its  merits. 

(a)  Ante  p.  206. 


Fretwell  aguin$t  Wayt  and  Winn.  itm. 

April. 


Wbti^  M  ftipeM  it  taken  frf»m  an  interlotiitorjr  deoree  of  «  oounty  court  ta 
the  court  of  chancery^  and  that  court  affirmi  the  decree,  and  an  appeal  it 
taken  to  the  ooort  of  appeals  j  the  decree  of  the  court  of  chancery  will  be 
cooaidered  ai  Interlocutory. 


The  only  question  in  tUo  ease  was  whetter  the  decree 
of  tbecbMiodior  wae  interlocutory  or  final. 
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1993.        FretwM  filed  a  bill  of  Injunctiofi  ifi  the  county  court  of 

K^J^^^  Albemarle,  against  Wayt  and  Winn  and  others.    Tbe  in- 

Fretweii  junction  was  granted^  and  afterwards  dissolved.    From 

Wayt'and  tbis  order  of  dissolution,  an  appeal  was  granted  to  tbe 

^'°°*    Staunton  chancery  court,  where  tbe  order  was  affirmed. 

Fretwell  appealed  to  tbis  court. 

The  counsel  for  the  appellees,  moved  to  dismiss  tbe  ap* 
*  peal,  (tbe  appellant  having  been  called,  and  not  appear- 
ing,) on  the  ground  that  the  decree  of  tbe  chancellor  was 
interlocutory  only ;  and  that  under  tbe  law,  tbe  appellee 
may  call  up  an  interlocutory  decree,  at  any  time  within 
sixty  days. 

•Bpril  5^A.— Judge  Bbookb,  delivered  tbe  opinion  of  the 
court. 

The  only  question  in  this  case  is,  whether  tbe  decree  of 
the  chancery  court,  affirming  tbe  decree  of  the  county 
court,  is  interlocutory  or  final.  If  final,  tbe  appeal  must 
take  its  turn  on  the  docket,  and  cannot  now  be  dismissed 
upon  calling  the  appellant.  If  interlocutory  only,  the  ap- 
pellee has  a  right  to  call  it  up  within  the  sixty  days  pre- 
scribed by  the  act  of  assembly,  and  it  may  be  dismissed 
unless  prosecuted  by  tbe  appellant. 

The  court,  upon  consideration  of  the  provisions  of  the 
act,  is  inclined  to  give  it  a  construction,  which  will  best 
accord  with  tbe  obvious  intention  of  tbe  legislature.  An 
appeal  from  an  interlocutory  decree  In  such  case,  was  al- 
lowed by  the  act,  to  avoid  expense  and  delay,  and  in  order 
to  settle  tbe  principles  of  tbe  cause.  The  direction  in  the 
act,  that  tbe  record  is  to  be  sent  to  this  court,  within  two 
calendar  months,  and  tbe  appeal  to  be  heard  and  deter- 
mined, within  sixty  days,  was  intended  to  effisct  the  same 
object. 

If  in  tbis  case  then,  tbe  decree  is  to  be  considered  a  fi- 
nal decree,  becaoae  it  has  been  affirmed  in  the  court  of 
chancery,  tbe  provisions  of  the  act  in  relation  to  interlo- 
cutory decrees,  would  be  defeated. 


iVi 
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Tkt  covrt,  tberefiiref  is  of  opinioa>  that  the  decree  of  the    jml 
chancery  courtf  atBrming  the  decree  of  the  county  conrtf  s^n^^^.^ 
.has  not  changed  its  cbaractert  and  that  both  decrees  are  Fi«i«flii 
stiH  to  be  considered  as  interlocutory ;  and  that  the  appel-  ^^  tod 
lant  hai^iiq;  been  called  and  faUiog  to  answer^  the  appeal       "^ 
is  tb  be  dismissed. 


Hayes's  ex'on  and  others  against  Bowman,    isss. 

A|iril« 


Where  land  it  eoiiTejed  which  it  boanded  hf  a  water-eoane  not  navigable^ 
loeh  eODTejance  earries  with  it  the  title  to  a  moietj  of  the  bed  of  the  water- 


Appeal  from  the  Staonton  chancery  court*  The  case 
was  in  substance  as  follows : 

Bawmau  purchased  of  Haya  and  Bumgardntr^  a  tract 
of  land  lying  on  the  South  rivery  near  Waynesborougfa^ 
on  which  there  was  a  vahiable  mill-seat. '  The  deed  from 
Hayes  and  Bumgardner  to  Bowman»  conveys  the  land  to 
the  **  middle  of  the  river.'^  This  tract  had  formerly  be« 
longed  to  EMiUf  being  part  of  a  larger  tract  lying  on  both 
aides  of  the  riven  Estill  conveyed  the  land  in  question 
to  trustees*  describing  it  as  <*  lying  on  th^  west  ride  of  the 
S^uik  fiver f  and  bounded  by  ttie  rivevf*^  &c*  The  land  be« 
ingwld  under  this  deed  of  trust*  Hayes  and  Bumgardner 
became  the  purchasers*  and  the  trustees  conveyed  to  tbem^ 
(a  the  middle  of  the  rvver  ;  and  they  conveyed  to  Bowman* 
aa  before-mentioned*  by  the  same  description*  Bowman 
gave  his  bonds  to  Uayesaad  Bnaagardner  for  the  pmrcbaae 
money  |  which  were  assigned  to  other  persons. 
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tm.  Bowman  applied  to  the  coonty  coaK  oF  Angiuta  for 
Xi^sr^  leave  to  build  a  mill  and  erect  a  dam  across  the  river ;  bat 
Hayes's  was  opposcd  on  the  ground,  that  no  part  of  the  bed  of  the 
»nd\then  river  was  either  in  him  or  the  coqimonwealth.  It  was 
Boirmui.  Contended,  that  although  Hayes  and  Bomgardner  had  con- 
veyed to  him  one-half  of  the  bed  of  the  river,  no  part  of 
it  had  been  conveyed  by  Estill  to  them.  This  contro^ 
versy  was  depending  at  the  time  of  Bowman's  filing  his 
bill. 

Suits  were  brought  against  Bowman  on  his  bonds  for 
the  purchase  money,  Which  had  been  assigned  by  Hayes 
and  Bumgardner  to  various  persons ;  and  judgments  were 
obtained.  Bowman  filed  a  bill  of  ityunction  to  arrest  the 
judgments,  and  made  Hayes  and  Bumgardner,  and  the 
assignees  of  the  bonds,  defendants.  The  injunction  was 
granted. 

The  several  defendants  then  filed  their  answers,  al- 
leging various  grounds  of  equity,  which,  as  they  are  not 
noticed  in  the  decision  of  this  court,  it  is  unnecessary  to 
mention. 

The  chancellor  decreed,  that  the  injunction  should  be 
dissolved  as  to  the  defendant  JHoffiUf  (one  of  the  assignees) 
the  complainant  having  waived  his  equity,  if  he  had  any 
against  him  :  that,  as  to  the  defendant  Bamsai/,  (another 
of  the  assignees,)  he  must  submit  to  whatever  equity  at. 
tached  to  his  bond  in  the  hands  of  Hayes  and  Bumgardner^ 
the  original  obligees  ;  and  the  complainant  being  entitled 
to  recover  of  them,  whatever  damage  he  may  have  sus- 
tained by  the  loss  of  his  mill-seat  in  consequence  of  the 
defect  of  title  in  any  part  of  the  bed  of  the  water^coorse^ 
an  issue  at  law  was  directed,  to  ascertain  the  damage 
iKrhich  Bowman  had  sustained  by  the  defect  In  bis  titb  to 
one-half  of  the  bed  of  the  water-course  aforesaid. 

The  jury  returned  a  verdict,  that  Bowman  bad  sus. 
tained  damage  to  the  amount  of  8  2000^  by  reason  of  the 
tefect  in  his  title  above-mentioned. 
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The  court  decreed,  that  the  injunction  as  to  Ramsay^     J*m». 
should  be  made  perpetual,  ^nd  his  bond  for  144t.  delivered  s^^>rs^ 
up  to  be  cancelled ;  and  that  the  representative  of  James    Hajrw'* 
Hayes,  (who  had  dfed,)  and  Jacob  Bumgardner,  should  and  others 
pay  to  the  plaintiflf  g  1,216,  that  being  the  balance  of  Boi^n. 
damages  assessed  by  the  jury,  after  deducting  therefrom^ 
the  aforesaid  sum  of  l44Lf  with  interest  thereon,  from 
the  time  when  it  was  due. 

The  defendants  appealed  to  this  court. 

Calif  for  the  appellants. 
Leighf  for  the  appellee. 

It  was  said  for  the  appellants,  that  Bowman  had  a  ^ood 
title  to  the  middle  of  the  bed  of  the  river,  and  therefore^ 
.  there  was  no  ground  for  his  injunction.  The  deed  from 
Hayes  and  Bumgardner,  conveyed  to  the  middle  of  the 
river  in  express  terms ;  and  although  the  deed  of  trust 
from  Estill  described  the  tract  as  **  If  ing  on  the  west 
<^  side  of  the  South  river,  and  bounded  by  the  river,  ^c.,** 
yet  the  principles  of  law  would  extend  th^  conveyance  to 
the  middle  <(f  the  rivetf  in  such  a  case  as  this.  It  is  a 
well  established  principle,  that  the  proprietor  of  land 
contiguous  to  a  stream  not  navigable,,  is  entitled  to  half 
the  bed  of  the  stream.(^a^  If  it  should  be  objected,  that 
Estill  owned  both  sides  of  the  river,  and  only  conveyed 
the  land  bounded  by  the  river^  the  answer  will  be  that  such 
a  conveyance,  by  the  authorities  referred  to^  includes  one- 
balf  of  the  bed  of  the  river. 

In  reply,  it  was  said^  that  admitting  the  general  prin- 
ciple, it  would  not  embrace  a  case  like  the  present,  where 
Estill  was  originally  the  proprietor  of  both  sides  of  the 
river,  and  only  convoyed  the  land  on  one  side,  bounded^bi/ 
the  river»    He  certainly  had  a  right  to  convey  as  much  or 

(a)  Hargrate'i  Law  Tracts^  p.  5.  DtTii^t  Bep.  p.  152, 1 55.  Borne  vi,  Ridi- 
■id,CsU'iM.S.Bep. 
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J^^    as  little  as  he  pleased ;  and  the  words  which  he  has  used, 
^^v^^  are  as  explicit  as  possible,  to  shew  his  intention  to  con* 
Hftyei'*   vey  only  to  the  river  bank.* 

ex'or. 
And  others 

Boimaiu      *^(P^  8.— Judge  Cab£IX|  delivered  (he  opinion  of  the 
courtf 

The  main  question  in  this  case,  depends  on  the  con- 
struction of  the  deed  of  trust  of  the  27th  ManA,  1802, 
executed  by  Estill  and  wife,  to  Joseph  Bell  and  others. 

Where  the  commonwealth,  having  title  to  lands  lying 
on  both  sides  of  a  ^ater-course  not  navigable,  grants  the 
lands  lying  on  one  side  thereof,  and  bounded  thereby.  It  is 
universally  admitted,  that  such  grant  carries  with  it,  the 
title  to  a  moiety  of  the  bed  of  the  water-course.  There 
can  be  no  reason  assigned,  why  this  rule,  so  just  in  rela? 
iion  to  grants  by  the  commonwealth,  should  not  equally 
ai^ly  to  conveyances  by  individuals.  If  it  be  the  wish  of 
the  grantor  not  to  convey  the  bed  of  the  stream  or  of  any 
part  thereof,  it  is  easy  for  him  to  exclude  it,  by  the  use  of 
words,  proper  for  that  purpose.  In  the  absence  of  such 
words,  the  moiety  of  the  bed  of  the  stream,  passes  by  the 
conveyance.  On  this  principle  the  court  is  of  opinion^ 
that  the  moiety  of  the  bed  of  the  river,  passed  by  the  deed* 
of  trust  aforesaid,  and  by  the  deed  under  which  the  ap- 
pellee Bowman  claims ;  and  that  the  said  appellee,  bad  no 
right  to  resist  the  payment  of  the  bonds  given  by  him  for 
ihe  purchase  money.  The  decree  of  the  chancellor  is 
therefore  reversed,  the  injunctions  dissolved^  and  the  bill 
dismissed. 

«  Many  other  pointt  wen  mades  but  m  the  de^akm  turai  entirely  on  the 
general  qnettion,  it  is  not  neoeasaij  to  noentioa  them. 
t  Jodge  Brooke  ahaent. 
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BojalPfl  ftdmiiiiatrators  a^iast  JiihiiMii  and 
others* 


An  exeeator,  ag»iDtt  whom  jadgmenti  htTe  been  obtiiaed  at  lMr»  may  be  ro- 
liered  in  a  eourt  of  equity,  upon  hit  shewing  that  assets  sufficient  to  pay 
all  the  debts  of  the  estate,  came  to  his  hands,  but  that  a  bu^  portioD  of 
them  had  been  since  reaoffwd  by  a  pawmioant  title. 

QiMn>tt,  whether  an  eceeotor  oi^ght  not  to  he  relieved  in  aoih  a  eoM«  even  if 
he  had  paid  debts  of  inferior  dgnity,  it  appearing  that  he  was  promptly  and 
hwafide  paywg  off  the  debts  of  the  estate,  under  the  belief  that  he  had 
assets  soffident  to  dischaife  erery  ehum. 

When  a  decree  is  made  at  to  one  of  seTevol  ddeiidiatBy  whoae  intotnsti 
are  not  at  all  connected  with  each  other,  with  a  direction  for  the  payment  cf 
costs  as  to  that  defendant,  soeh  decree  n  final  as  to  him,  although  the  canse 
may  be  still  pending  in  the  court,  as  to  the  rest. 


This  was  an  appeal  from  the  RichMond  chancery  coarb 
The  case  is  fally  stated  and  discussed  in  the  foUowivg 
opinions. 

Bpoofner,  for  the  appellants. 

Ltigh^  for  the  appellees. 

May  6.— Judge  Gbeeit. 

The  appellants,  on  the  4th  of  June,  1803,  filed  their  biQ 
against  Gregory  Johnson  and  Thomas  Goode,  who  bad 
severally  obtained  judgments  against  them  as  administnu 
tors  of  J.  E.  Royall.  deceased,  seeking  to  iivjoin  any  fur* 
ther  proceedings  upon  those  judgments,  upon  the  groundf 
that  since  the  rendition  of  the  judgments,  suits  had  beei| 
brought  and  were  depending  against  Ihem  for  the  re» 
covery  of  the  whole  estate  of  which  their  ijitestate  died 
possessed,  by  a  tide  paramount  to  bis.  The  injunction 
was  awarded  by  chancellor  Wythe.  Goede  answeredf 
and  relied,  that  his  debt  was  of  e^nal  digoilgr  with  any 


1899. 
May* 
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1833.     other  dae  from  the  estate;  and  that,  independent  of  the 


May. 


property  sued  for  by  the  claimants  mentioned  in  the  bill, 

Rqjrairt   other  assets  of  their  intestate  bad  come  to  the  bands  of 

*  vt!^'    the  plaintiffs/  sufficient  to  pay  his  debt  in  a  due  course  of 

Jt^M.  administration.    The  bill  was  amended,  and  Edwards  and 

Moore,  who  had  severally  obtained  judgments  against  tbd 

plaintiffs,  were  made  defendants,  and  an  injunction  award- 

.  ed  as  to  them.    The  bill  was  again  amendedt  and  it  was 

charged  that  a  judgment  had  been  rendered  against  the 

plaintiffs  in  one  of  the  suits  mentioned  in  the  original  bill 

for  the  slaves,  from  which  they  had  appealed ;  and  that, 

(if  they  should  lose  their  slaves,)  they  had  more  than 

fully  administered,  and  were  greatly  in  advance  for  the 

estate. 

The  administration  account  of  the  plaintiffs  was  refer- 
red to  a  commissioner,  who  reported  a  balance  due  the 
administrators  of  60^  11 5.  6|d.;  that  they  bad  paid 
judgments  and  executions  amounting  to  72X1. ;  but,  that 
they  had  paid  bond  debts  and  simple  contract  debts,  infe* 
riur  in  dignity  to  Goode*s  claim,  to  the  amount  of  8981. 
lis.  Sid.;  and  that  Goode's  claim,  after  crediting  a 
small  payment,  was  254L  14«.  id.  Upon  the  coming  in 
of  this  report,  the  injunction  as  to  Groode  was  dissolved. 
At  a  subsequent  term,  the  court,  without  reinstating  the 
injunction,  recommitted  the  said  report  to  the  commis- 
sioner, with  directions  to  ascertain  and  report  how  much 
of  the  assets  credited  to  the  estate  in  the  report,  proceeded 
from  the  sales  of  the  slaves  in  controversy ;  and  from 
what  source  the  residue  of  those  assets  were  derived,  and 
to  state  an  account  between  the  plaintiA^  and  the  defen- 
dant Goode.  In  pursuance  of  this  order,  the  commissioner 
reported  that  the  balance  due  the  administrators,  allowing 
all  debits  and  all  credits,  was  on  the  Ist  of  September^ 
1808,  1S2Z.  19s.  7d. :  that  there  was  credited  on  account  of 
thesaleofslavesupto  September  1, 1808, 557^.  16s.  W^d.^ 
of  which  197f.  14s.  6d.,  was  injoined ;  that  other  assets 
credited  in  the  account,  ifpere  injoined  to  the  amount  of 


451  9$.  S4<L;  ttiat  setting  off  Goode's  jvdgment  agaitiet    t|^. 
debts  due  by  him. to  ttio  pUintiffii  iodividualiy,  be  was  in- 


debted to  tbem  12SL  178.  Sjd.;  and  that  the  estate  of   ^•u'« 
J.  E.  Royally  was  indebted  to  Goode  on  simple  coatract^      ^. 
in  the  som  of  ISLf  with  interest  from  the  SOth  of  July,  J^^^. 
1600.    The  account  of  assets^  therefore*  as  applicable  to 
the  payment  of  judgments  on  the  1st  of  September,  1808« 
was  as  follows : 

Whole  amount  of  assets^  155%1.  198.    Tkd. 

Deduct  sales  of  dis- 
puted negroes,        557L  168.  ll^d. 
And  assets  injoined,     45L    98.    mi. 

— — -..I—  60dJ.    68.    Ifd. 


Applicable  to  pay  off  debts,  955L  l$8.    S^i. 

Paid  on  judgments 

and  exectttionsy        72 IL    08.    Od. 
Paid  Goode's  judg- 

ment>  2542.  148.    2d. 

I  9751.  14*.    Sif. 


Over-paid,  201.    08.    S^d. 

Paid  bonds  and  simple  contracts,  inclu- 

ding  cbmmissionSf  and  expenses  of 

administration ;  which  last,  to  wit : 

commissions,  and  expenses  of  ad- 

ministration^  had  a  priority  to  all 

debts,  4101.  lU.  did. 

Add,  according  to  2d 

reportr  7Sl.    08.    Bid. 

■        482J.  lU.  10|it 


Over-paid,  unless  the  negroes  shall 
turn  out  to  be  assets,  5021.  12s.    Tdf 


•dmlVr 


^^        Upon  thta  r^orty  tbe  cbanoeHor  downed  m  tb^^tst  nf 
^^1^^  Febnwrjy  1810^  that  Goode  pay  to  tfao  |daiiitiffs,  the  bal- 
j^graU'k   ance  reported  againat  hinif  witb Interest:  That  tbe  plaift- 
^  ^    tifb  pay  o«l  of  tbe  aasets  of  tirair  iotestate  to  Goode,  tbe 
15L  and  lotareat,  nless  tfaey  shewed  at  the  next  term,  that 
tbe  saoM  bad  been  paid  ;  tbi^  OocMle^s  jtadgment*  be  per* 
potnally  i^joined;  and  Oat  the  phuAtifiii,  sboidd  pay  to 
Goode,  bis  costs. 

Afterwards,  Enoch  Moore  answered.  He  does  not 
sti^  the  dignity  of  bis  claim  ;  hut  says  he  sued  in  180By 
and  obtained  judgment;  and  in  the  neit  year,  (ootwttb^ 
standing  the  injonctioD,)  Ite  sued  and  obtained  judgment 
lor  a  devoitaviL  He  states,  that  he  knows  ootbii^  of  the 
sitaation  of  tbe  estate^  or  of  tba  olaiois  to  a  part  of  it  set 
oal  ill  ^  hUlf  bat  that  the  plaintiffs  had  repeatedly  pro* 
Biised  bin  payment  In  1 8 17,  the  injunction  as  to  iimm 
was  dissolved.  In  18)6,  an  order  was  made  at  tbe  ruie^ 
abating  the  suit  as  to  Goode,  by  his  death,  and  awarding 
a  sdre  facia$  to  revive  against  his  exeeolors ;  and  ih»t6 
was  afterwards  an  order  to  revive  at  rules  against  them. 
Tliay  appeared  and  filed  eacceptions  to  the  commissioner's 
lastMpovtytbo-particulars  of  which  it  is  not  necessary  to 


Upon  tbe  bearing  of  the  eaose,  tbe  ohancellor,  declare 
ing  that  the  injunction  ought  not  to  have  bee»  gran^  set 
aside  all  the  orders  in  tbe  cause  which  cooAiOted  with 
what  followed,  and  decreed  that  tbe  injunctions  awarded 
against  Goode,  Johnson,  and  £dwards,  be  dissdvedy  and 
tbe  plaintiffs*  bill  dismissed  with  costs  as  to  all  of  the  de* 
fendants. 

The  first  question  which  occnrs^  is,  whether  tbis  wafi  a 
fit  case  for  the  joriadirtinn  and  relief  of  a  court  of  equity. 
If  the  titlaof  John  E.  BoyaU,  to  the  slaves  for  which  his 
ftdmiaistrators  were  afterwards  sued,  and  which  were  re^ 
covered  againat  them,  bad  been  questioned,  bffi»re  tbe  jadg- 
\  aenta  of  Johnson  and  Gbode  were  recovered  against 
tbeob  the  administrators,  in  defending  themselves  at  law. 
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must  ttther  haf^  adwt Wd  thoiM  glares  to  have  been  assets,  ^* 
in  which  casoy  they  would  have  been  concliisiveljr  boand ;  v^^n<^ 
or  most  have  dented  that  they  were  assets^  in  which  case  ^^^^ 
the  title  roost  have  been  tried  in  these  soits ;  and  if  found  1^!^ 
to  beassets,  that  finding  roust  at  law ha^e  been  conclu^|^J[i^. 
stve,  even  although  the  slaves  should  mflerwards  be  recov- 
ered upon  a  title,  adverse  to  that  of  John  E.  Royall.  Or 
if  they  bad,  in  those  suits,  been  found  not  to  be  assets,  that 
finding,  in  like  manner,  would  at  law  be  conclusive  upon 
these  creditors,  even  if  they  sho.uld  have  been  afterwards 
ascertained  to  belong  to  J.  E^Royall.  In  such  case,  there 
would  have  been  no  possible  means  of  avoiding  the  baoardi 
of  great,  and  at  law  irremediable  injustice,  to  one  or  eth^ 
of  the  parties,  but  through  the  aid  of  a  court  of  equity, 
by  suspending  the  proceedings  at  law,  until  the  title  to  the 
daves  in  question  could  be  ascertained,  in  a  way  which 
would  be  binding  on  all  the  world,  when  complete  justice 
coiM  be  done  to  all  parties.  In  such  a  case,  where  the 
law  affords  no  adequate  remedy,  I  think  a  court  of  equi^ 
has  jurisdiction,  upon  its  general  principles.  And  this 
view  of  the  stAject,  applies  to  Moore's  and  Edwards's 
judgments  also,  inasmuch  as  the  title  to  the  m^^roeo  was 
not  settled,  when  those  judgments  were  rendered,  if  iiH 
deed  it  is  yet  setfled,  which  does  not  appear  in  this  record* 
Bat,  there  is  a  stro^^r  reason  Cor  supporting  the  jurisdic* 
tiott  of  a  court  of  equity,  as  to  Goode's  and  Johnson's 
jtt4gventsi  which  were  rendered^  before  the  suits  for  the 
recovery  of  the  negroep  were  in^itaftod  against  the  ap» 
pdlants.  Those  judgments  were,  when  this  bill  was  ex- 
hibited, conclusive  evidence  at  law,  of  assets  against  the 
appdlantsi  for,  the  act  dedariag  that  executors  should 
not  be  personally  liable  beyond  the  asi^ts  ef  iheir  tesU- 
tor,  by  reason  of  any  mla-pleading,  false*pleading,  or  non* 
pleading,  did  not  pass,  until  1807.  The  consequence 
would  have  been,  that  actii^  bona  Ji4kf  in  the  belief  that 
they  had,  in  their  hands,  suflfeient  assets  hr  the  payment 
of  debts,  and  submitting  without.defonee  to  judgments,  as 
Vol.  I.  ♦  54 
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j^-     in  jimtice  tb^y  were  tmind  to  do  in  suck  case,  these  es« 

\^^-^^%^  eclitors  might  have  been  bound  without  defaalt  or  eveii 

Hoy&ii'b   negligence  on  their  party  to  pay  the  debit  oat  of  their  own 

^  vs!*'    poclcetSf  becaise  of  an  nniinown  and  nnanspected  defect 

tu^^'^S^.  >**  their  testator's  title  to  a  large  portion  of  the  property, 

which  came  to  the  hands  of  his  execatora  as  his,  unless  a 

court  of  eqalty  in  such  case  could  give  relief. 

The  next  question  is^  whether^  the  com^  having  juris- 
diction, such  a  case  is  hmmIo  out  by  tUs  record,  as  to  enti- 
tle tite  plaintiBb  to  relief.  As  to  tlie  jvdgoients  of  Ctoode 
and  Johnson,  it  does  not  appear  which  was  entitted  to  pri- 
ority. But,  both  were  entitled  to  priority  over  those  of 
fidwards  and  Moore.  If  Ooode^  had  a  priority  over 
Johnson^,  then,  from  the  state  of  the  accounts,  (Ooode^ 
judgment  lieing  paid  by  the  administrators,)  it  appeam 
that  all  the  assets  which  are  ascertained  to  belonf  to  J«  E. 
Boyali's  estate,  which  came  to  the  hands  of  his  admlftJs- 
trators,  have  been  duly  applied  to  the  payment  of  debts  of 
'dignity  superior  to  that  of  the  claims  of  Johnsoni  Moore 
and  Edwards ;  and  the  decree,  as  to  those  parties,  ought 
to  be  reversed  with  costs^  against  Moore|  the  injunctions 
tigainst  those  parties  reinstated,  and  the  cause  remanded 
to  the  superior  court  of  chancery  for  fuHher  enquiry  to  be 
made,  as  to  the^tiite  of  the  assets  of  J.  E.  BoyalL 

As  to  Ooode's  case,  it  seems  that  the  daluM  against  him 
which  were  set  off  against  his  judgment,  and  upon  which 
he  was  found  to  be  indebted  to  the  pWntMb,*  wore  indi« 
vidual  claims  against  Mm  by  ttmm,  arimig  d«yring  the 
pendency  of  the  suit,  and  wtiich  were  in  no  way  put  in  Is- 
sue by  the  parties  in  their  pleadingsw  The  dBortOf  there- 
fbre,  of  Feb.  dl,  1810,  fimnded  upon  those  accmmts,  was 
probably  erroneous,  unless  it  coidd  be  justly  inforred  from 
the  record,  that  those  nwtters  were  brought  into  the  cause 
by  the  consent  of  the  parties;  and,  therefore,  if  that  de« 
cree  was  interlocutory  and  in  the  power  of  the  court,  it 
ooght  probably  to  have  been  corrected,  although  ab- 
tlfactfy  just    But,  if  final,  the  court  ceuM  not  meddle 
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Wtth  Ut  nd  all  the  proceediiigs  in  relation  to  it  in  tlu;     i^; 
i^ce.  and  ia  conrt,  aabaequent  to  tbe  term  at  which  the  \^^^r^ 
decree  was  proaoiince4>  were  irregular  and  erroneoua*    fiojairs 
I  think  the  decree  was  final»  and  oat  of  the  power  of  th^      'm?' 
court  below,  otherwise  than  by  a  bill  of  review.    AndtheJ^^X^. 
qneetaon  upon  tUs  appeal  is  not,  whether  that  decree  was 
erroneous ;  butf  wkether  the  appeal  is  from  the  decree  of 
1818,  and  not  from  that  of  1810.    I  have  carefully  exam- 
ined all  the  cases  decided  in  this  court,  which  I  can  find 
reported  upon  the  question  of  the  interlocutory  or  final 
character  of  decree8.(a)    And  I  do  not  find,  that  where 
the  rights  or  rosponsibilities  of  the  several  parties  are  perr 
fM^y  distinct  and  several,  and  whmre  a  final  disposition  o' 
the  cause  as  to  one  with  a  direction  as  to  the  payment  of 
costs  as  between  hip  and  the  adverse  party^  does  not  in 
any  degree  aflfect  the  rights  or  interests  of  any  other  par^r 
ty;  and  where  nothing  which  can  be  brought  into  the 
cause  by  any  other  party,  or  which  can  be  done  by  the 
court  as  to  the  other  party,  can  by  possibility  afiect  the 
rq^hts  or  interei^  of  the  party  as  to  whom  such  d^ree 
has  been  made,  such  decree  has  ever  been  considered  as 
intetioctttory ;  nor  do  the  principles  asserted  in  tbes^^Ml-r 
Ridged  cases,  lead  to  such  a  decision.    Without  going  into 
a  detailed  examination  of  the  circumstances  of  those  cases 
which  are  reported,  it  is  suAcient  to  say,  that  in  all  of 
them,  it  was  apparent,  that  the  court  intended  to  proceed 
foftber  in  the  cause,  mid  that  it  was  necessary  to  do  so,  in 
order  to  put  a  final  end  to  the  controversies  betw^n  the 
partias,  as  to  whom  the  decree  was  made;  or,  that  the 
intarests  of  the  parties  as  to  whom  a  decree  was  made, 
might  be  affiDOted  by  the  fiirtber  pfoc^diags  in  the  cause, 
in  relation  to  the  other  parties.    The  only  case  which 

la)  8  Wash.  900,  Davenport  V9,  Mason,    fi  Wash.  300,  Young  vt,  Skipwith. 
1  Can,  M,  OfTiiMt  vf.  Peadteton.    S  H.  fc  M.  S89,  fiUsejriw.  Lttie^    S  U. 

ti  M.  136,  Almidge  afad  aL  v%,  Giles  and  aL  1  Mtinf.  339,  Templeman  xw« 
teptoe.  3M^f.  42,  Goodwin  and  at.  tv.  MRler.  9  H.  &  M.  S5%  Paifw 
filxM.MlM9.  8  H.  Sc  M»  595.  All«ii».Balehes.  3  Munf.  Sfi,  9h^>beid 
V8.  Starke.  4  H.  6c  M.  388,  Chapman  vs.  Anmstead.  6  Munf.  38S,  A1at« 
liMkr9f.CQlenNB. 
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^'     might  be  supposed  to  be  in  opposition  to  this  generd 
K,^^>r^  conclusion  is,  that  of  JUexanitr  ys.  Coleman^  in  whicb 
Royairi   the  judges  were  equally  divided.    But  I  do  not  think 
V0.       that  case  is  opposed  to  this  conclusion,  and  I  should 
aJ^^^^Jyl^  think  upon  the  principles  then  asserted  by  judges  Roane 
and  Brooke,  who  considered  the  decree  in  that  case 
not  to  be  final,  that  the  decree  in  the  case  under  conside- 
ration, was  final  as  to  Gordon.    Judge  Brooke  dtstfn- 
guished  that  case  from  the  case  of  Ball  v$.  Ball,  roK- 
fd  on  by  judges  Cabell  and  Coalter.    In  the  last  men- 
tioned case,  a  bttl  against  several  defendants  was  dis- 
.  missed  as  to  one  of  them,  and  remained  in  court  as  to  all 

others.  He  observed,  that  the  decree  ^  was  not  final 
^<  against  Alexander ;  he  had  not  been  decreed  to  convey 
^<  bis  title  according  to  the  respective  interests  of  the 
<*  parties,  as  prayed  by  the  bill,  nor  could  stfcb  a  decree  ' 
**  be  pronounced,  until  the  quantum  of  each  had  been  as- 
M  certained  ;  that  the  continuance  of  the  cause  as  to  the 
^  other  parties  by  their  consent,  cannot  be  considered  as 
^  the  act  of  the  county  court ;  and  if  that  were  materhd, 
*^  no  costs  were  decreed  against  Alexander,  vrtiteh  would 
<*  have  followed  a  finid  decree,  unless  for  reasons  which 
*<  ought  to  have  been  stated  in  thcL  decree  he  was  to  pay 
^<  no  costs  f^  and  for  these  reasons,  he  was  of  c^inion, 
that  the  decree  was  interlocntory. 

Judge  Roane  was  of  the  same  opinion,  because  the 
first  enquiry  properiy  was,  whether  the  plmtifii  had  a 
right  to  demand  partition  of  their  father's  estate,  as 
claimed  by  the  bill,  and  until  that  questbn  was  decided, 
Alexander's  rights  could  not  properly  be  afibcted ;  and 
ahhottgh  his  rights  were  decided  in  the  first  instance,  yet 
if  it  had  been  afterwards  ascertained  in  the  farther  prose* 
Ctttioa  of  the  suit,  tliat  the  plaintiiHi  had  no  rigbt,  the 
decree  against  Alexander  could  be,  and  ought  to  have 
been,  set  aside  by  the  same  court.  He  also  insisted,  that 
the  decree  was  interlocutory,  because  it  did  not  direct  a 
conveyance  according  to  the  prayer  of  th^  billf  becausa 
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no  costs  tro  decreed  against  Alexander,  because  Alexan*  j^^- 
der  was  dismissed  from  tiie  court  only  bj  implication  ^^-n<^^ 
arising  from  the  terms  of  the  continuance,  and  because  ^J^ 
be  considered  the  question  im  settled  by  the  former  deci-  w.  * 
sions  of  the  court,  which  he  thought  had  established  the  and  ot£»t. 
rule,  that  a  decree  could  not  be  final  unless  the  court  bad 
finally  decided  the  cause  in  all  its  parts.  This  last  asser- 
tion does  not  appear  to  me  to  be  supported  by  any  case 
decided  in  the  court  Not  one  of  the  reasons  specifically 
assigned  for  considering  the  decree  as  interlocutory  in 
that  case,  applies  to  the  case  at  bar.  There  was  no  de« 
cree  for  costs  in  that  case ;  liere,  costs  are  decreed.  In  that 
^ase,  the  court  had  not  decreed  a  conveyance  according  to 
the  prayer  of  the  bill ;  here,  the  bill  praying  against 
Gk>ode  an  injunction  only,  the  decree  perpetuated  the  in* 
'  junction,  and  not  only  gave  all  the  relief  prayed  for,  but 
went  further,  and  gave  the  plaintiff  what  he  did  not  ask 
for.  In  that  case,  it  had  not  been  ascertained  that  the 
plaintillb  had  any  right  in  tte  subject  of  controversy,  a 
part  of  which  was  In  Alexander's  possession.  That  ques- 
tion was  tolie  determined  by  the  after-proceedings  in  the 
cause,- between  the  plaintiflk  and  the  other  defendairts; 
and  if  it  viwre  found  that  the  plaintiflb  had  no  right,  Alex- 
ander's possession  ought  not  to  have  been  disturbed ;  and 
so  Alexander's  interests  were  still  involved  in  the  after- 
proceedings  in  the  cause,  and  liable  to  be  aflfected  there- 
by. But  in  this  case,  the  only  questions  were  as  to  the 
amount  and  due  application  of  the  assets,  in  the  hands 
of  the  plaintiflfb,  to  the  payment  of  their  intestate's  debts. 
Goode  claiming  to  be  a  creditor,  together  with  other  cre« 
ditors,  was  brought  before  the  court  Goode's  debt  was 
ascertained  to  be  paid,  and  be  to  be  a  debtor  to  the 
plaintifi.  No  matter  then,  as  to  him,  what  was  the 
state  of  the  assets,  or  how  ikeiy  should  be  applied  to  the 
payment  of  debts.  He  was  no  longer  interested  in  these 
questions;  and  however  they  were  decided  between  the 
other  parties,  duch  decision  could  not  possibly  aSbct 
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^«  bis  rights  or  interests,  nor  make  it  necessary  or  premier 
v^^v-^  to  vary  the  decree  as  to  htnu  To  what  possible  purpose 
Royairi  then,  should  he  be  considered  as  remaining  in  court,  iM 
*  l^r*  to  witness  a  contest  between  other  parties,  in  which  be  had 
iJ^^^'^^no  possible  interest,  whilst  he  Might  be  compelled  to  pay 
the  amount  of  perhaps  an  erroneus  decree,  without  the 
possibility  of  being  relieved,  until  the  terminalion  of  a  te« 
dious  litigation,  between  other  parties,  in  which  he  had 
no  interest  i  If  the  decree  was  final,  Goode  might  have 
appealed,  and  it  may  be  said,  that  if  he  had  done  8o»  he 
might  have  reversed  the  decreet  and  again  have  been 
thrown  as  a  claimant  on  the  a^^ets ;  and  thus  have  impe- 
ded the  progress  of  the  cause  in  the  court  bdow,  as^  peads- 
ing  such  appeal,  no  final  disposition  of  the  assets  couM 
have  properly  been  made ;  since  such  disposition  might 
be  ascertained  to  be  wrongs  by  the  event  h(  such  appeal  ;"* 
and  that  great  inconvenience  might  arise  from  such  a 
course.  To  this  it  may  be  answered,  that  precisely  the 
aame  inconvenience  would  arise  from  an  appeal,  after  ii 
final  decree,  as  to  all  the^  parties :  and  that  an  appeal  (nm 
a  decree  in  chancery*  does  not  suspend  the  power  of  thi 
court  below,  over  the  cause;  and  the  court  may  still  pro«  « 
ceed  according  to  its  sound  discretion,  taking  care  not  to 
proceed  so  far  as  to  hazard  any  iiQury  to  the  r^bts  of 
any  party,  as  they  may  ultimately  appear.^ 6J 

The  supreme  court  of  the  United  Stales  hacb  hyjstiMef 
appellate  juri^ictiou  only  in  cases  of  final  deorees  ^nd 
judgments ;  and,  in  Bay  vs.  Zdiw,CcJ  it  was  said  by  the 
chief  justice :  <<  The  court  is,  however,  of  opMon,  that 
^  a  decree  for  a  sale,  under  a  mortgage^  is  suofc  a  ftnal 
^  decree  as  may  be  appealed  faom/^ 

In  England,  final  decrees  in  chattcery  Uad  assets  in  the 
hands  of  executors  as  do  judgments  at  law.  Butt  inter- 
locutory decrees  have  no  such  tSBbct.    Thus,  a  decree  di- 

(5)Gw7imvt.LeUil«id8S,Uyes.Jr.5S5.   Wood  t>f.  GnffiOi,  19  V«.  jr« 
(c)SCmieh,  179, 
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reetfaig  a  oonnnifltiofier  to  take  an  accoiint  of  tbe  {Jain*     ^; 
tiflTa  demand^  and  of  tbe  assets^  being  interlocntory,  does  >^^>rw 
tiat  bind  tbe  wB^i&.riJ    Bat  a  decree,  that  tbe  plaintiff  RpT«H'i 
reoover  of  tbe  exacator  a  specific  sun  to  be  paid  m  a  due      rt. 
coarse  of  adninistrationy  and  directing  an  account  of  as-  ^g^  oSHen. 
selsy  is  final,  as  to  tbe  recovery,  and  binds  tbe  assets. (^O 
Upon  tbe  wbole,  I  am  of  opinion,  that  tlie  decree,  as  to 
Goode's  representatives,  is  erroneous,  and  ougbt  to  be  re« 
versed,  witb  costs  against  them :  that  tbe  cause,  as  to 
them,  ouglit  to  be  sent  bacl^  and  all  tbe  proceedings 
against  them  set  aside  i  and  tbe  scire  facias,  to  revive  tbe 
suit,  quashed,  as  having  improvidently  issued ;  and  that 
tbe  appellants  pay  them  their  costs  in  tbe  court  of  chan- 
cery* 

Judge  COAXTBB. 

I  think  this  a  very  strong  case,  requiring  the  interpo* 
eitipn  of  a  ciHirt  of  eqaity. 

The  administrators,  having  a  right  to  suppose  there 
were  assets  sufficient,  were  promptly  paying  off*  tbe  debts 
of  their  intestate^  without  n^ucb  respect  to  their  dignity ; 
and  many  debts,  doe  by  judgments  against  him  in  his  life- 
time, and  against  them  since  bis  death,  as  also  debts  doe 
by  bond  and  account,  were  so  discharged,  within  a  very 
short  time  after  his  dwtb. 

In  this  posture  of  aSkirs,  a  suit  or  anits  are  instituted, 
claiming  a  great  portion,  consisting  of  slaves,  of  what 
thej  supposed  were  assets  of  their  intestate  in  their  hands 
to  pay  bis  debts,  and  which  have  probaUy  been  finally 
tycen  fhm  them.  If  so,  it  would  seem  pretty  manifest 
from  tbe  accotmts  takeo>  that  debiting  them  with  all  tbe 
assets  which  they  have  received,  and  giving  them  credit 
fN*  no  BHre  than  the  debts  of  superior  or  equal  dignity  to 

(df)  16  Tet»  jr.  Perry  vr.  FMjfipt. 

(e)  Marrio«  tt.  The  Bank  of  England,  Co.  Temp.  Tal.  217.  Same  ense^  2 
Bro*  Par.  Ca.  ad  Ed,  465,  as  ^mmented  on  in  Peny  r^.  Pbilips. 
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1^-     those  injoitied»  including  tbeir  commisaions^  and  neces* 

s,^^^yr^  sary  expenses,  there  would  be  nothing  ldX$  eyen  to  pay 

Royaii*!    Ooode's  debt.    I  have  not»  however,  for  the  reasons  hei^ 

*  w!^    after  stated^  thought  it  necessary  to  enquire  into  that  as 

Jd'^Xn.  ^''**  ^^^  ^^  ^^^^  P*'^  ^y  **'^*"»  ®"*  ^f  ^^^^^  ^^"  estotes. 
Suffice  it  to  say,  that  it  has  probably  priority  to  the  other 
debts  injoined ;  and  that  they  have  a  right  to  retain  it,  so 
that  if  the  slaves  have  been  lost  to  the  estate^  it  does  not 
appear  that  there  are  any  assets  to  pay  those  debts  :  The 
decree,  therefore,  dissolving  the  injunctions  and  dismissing 
the  bill  as  to  them  until  the  contrary  appeared,  was  erro- 
neous. 

As  to  Goode,  the  decree  dissolving  the  injunction  as  to 
him,  was  probably  also  erroneous,  for  the  reasons  i^bova 
stated  ;  and  Tor  this  further  reason ;  if  the  whole  of  the 
debts  paid  had  not  a  legal  priority  over  his,  I  am  not  pre- 
pared to  say,  that  if  administrators  are  promptly  and  bona 
Jide  paying  off  debts,  believing  tbey  have  assets  sufficient 
to  discharge  all,  and  a  large  portion  of  those  assets,  are 
taken  from  them  by«a  title  paramount  to  that  of  their  in- 
testate; of  which  claim,  they  had  no  knowledge  or  sus- 
picion, so  as  to  guard  themselves  against  such  unfor^een 
events ;  that  such  payments  ought  to  be  considered  a  de* 
vastavit,  against  which  a  court  of  equity  could  not  re» 
lieve.  As  to  this,  however,  I  am  not  to  be  considered  as 
giving  any  positive  opinion* 

Be  this  as  it  may,  the  injunction  as  to  Goode,  vras  dis- 
solved on  the  £Oth  of  September,  1808  ;  but  in  as  much 
as  there  were  private  accounts  between  these  parties,  in 
June,  1809, /or  rcas(ni8  appearing  to  the  courts  doubtleaa 
the  consent  of  the  parties,  without  which  I  presume  no 
such  reference  would  have  been  made,  thue  aceaimtsp  not 
the  accounts  between  the  intestate  and  him,  are  referred. 
This  was  probably  done  by  consent,  without  anesding 
the  bill,  in  order  to  put  a  final  end  to  all  matters  between 
them.  The  account  was  taken,  and  after  giving  Goode 
credit  for  his  judgment  at  law,  a  considerable  balance 
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was  fonnd  due  from  him^  to  the  appellants.  No  objection 
10  made  to  the  taking  of  this  account,  nor  was  there  any 
exception  thereto. 

On  this,  the  chancellor  perpetuated  the  injunction  ;  no 
execution  having  been  taken  out  in  consequence  of  its  dis- 
8oltttion»  and  probably  because  of  these  proceedings^  and 
decreed  Ooode  to  pay  to  the  appellants,  the  balance  found 
due  in  that  account,  and  decreed  him  his  costs. 

There  was  no  appeal  from  this  decree  by  either  party ; 
but  Goode  having  died  before  its  execution,  a  scire  Jadas 
was  awarded  at  rules,  it  does  not  appear  on  whose  appli- 
cation, to  revive  against  his  executors  :  It  was  accor- 
dingly revived,  also  at  the  rules ;  and  the  executors  filed 
exceptions  to  the  report  of  the  private  accounts  above 
stated. 

After  this,  the  court  setting  aside  all  previous  ordersy 
inconsistent  with  the  final  decree,  dismissed  the  appellants^ 
bill  as  to  all  the  defendants,  whether  before  the  couiCor 

BOt 

This,  as  above  stated,  I  think  was  erroneous,  as  it  re- 
garded the  relief,  sought  against  all,  except  the  executors 
of  Goode,  and  that,  on  the  contrary,  the  injunction  against 
Moore  ought  to  have  been  re-instated. 

As  to  the  executors  of  Goode,  if  the  decree  against  him 
Hbove  mentioned,  bad  not  been  final,  and  if  I  could  con- 
sider that  decree  as  now  before  me,  I  might  possibly  re* 
verse  it,  at  the  instance  of  the  appellants,  in  order  to  let 
them  in  to  shew  that  he  was  not  entitled  to  a  credit  fop 
hhi  judgment,  against  their  private  account.  I  should  not, 
as  at  present  advised,  be  willing  to  reverse  it  for  the  al- 
leged error  in  taking  the  account  of  those  private  trans- 
actions :  But  whether  it  ought  to  be  reversed  for  either  of 
those  reasons,  is  not  important  to  enquire,  in  as  much  as  I 
consider  that  was  a  final  decree,  never  appealed  from  by 
either  party.  That  the  scirt  facias  was  improvidently 
awarded^  on  the  supposition  that  it  was  interlocutory,  and 
that  the  decree  finally  dismissing  the  bill  as  to  Goode'a 

Vol.  I.  55 
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^-     representatives,  and  which  is  the  decree  appealed^  (hmiy 

x^-y-^  wits  consequent!  J  erroneous^  the  decree  against  Goode^ 

Boyaii'B   not  being  within  the  power  of  the  court  of  chancery,  toi* 

vs.  cept  in  a  bill  of  review. 
Jl^^Sm.  E^ery  argument  which  influenced  my  opinion  in  favor 
of  the  finality  of  the  decree^  in  the  case  of  Alexander  vs. 
Coleman^  applies  to  this  case ;  and  indeed  more  strongly. 
Here  there  was  no  joint  interest  between  the  defendants : 
Facts  which  would  justify  a  dissolution  as  to  some  of  the 
parties  in  such  a  case  as  this,  might  not  necessarily  jus- 
tify it  as  to  others.  If  the  assets  were  exonerated  from 
Goode's  judgment,  in  consequence  of  its  being  paid  off ' 
by  the  private  transactions^  and  if  that  would  leave  a 
greater  fund  applicable  to  the  other  judgments^  and  he 
wi3hed  to  controvert  those  charges,  and  to  shew  that  there 
was  a  debt  still  due  to  him  from  the  ei^te,  be  ought  to 
have  appealed,  in  order  that  the  chancellor  might  know 
wBht  final  decree  to  make  as  to  the  other  parties. 

On  a  motion  for  a  dissolution  afterwards  as  to  otlieri^ 
would  it  have  been  competent  for  the  ^pellants  to  oppose 
that  motion,  simply  by  alleging,  that  though  it  may  be  righ^ 
if  the  decree  as  to  Goode  is  never  reveraed^  that  yet  that 
decree  is  not  final,  and  may  be  reversed,  and  if  it  is,  there 
will  be  nothing  to  pay  these  creditors  ?  This  argument,  if 
good,  would  not  only  prevent  any  dissolution  a9  to  others, 
but  even  suspend  any  final  decree  as  to  all,  until  Goody's 
decree  shall,  in  some  way  or  other,  be  made  irreversible. 
On  tlie  contrary,  if  Goode  had  appealed,  and  the  event 
of  that  appeal  might  have  varied  the  claims  of  the  other 
defendants,  the  appellants  could  well  allege  this  as  a  rea* 
son  for  suspending  the  decision  as  to  them,  until  that  event 
was  known.  This  would  prevent  much  delay  as  well  as 
injustice :  pending  this  appeal,  the  case  could  be  prepared 
as  to  the  other  parties,  and  a  correct  final  decree  pro* 
flounced  from  which  no  appeal  would  be  necessary,  {t  is 
highly  expedient,  therefore,  that  such  a  decree  as  this, 
should*  be  considered  final,  from  which  either  party  msiy 
appeal. 
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I  therefore  concar  in  the  decree  prepared  to  be  entered 
in  this  case. 

The  Following  was  inserted  as  the  decree  of  the  court :  ^^* 
The  court  is  of  opinion,  that  this  case  was  proper  for  v». 
the  jurisdiction  of  a  court  of  equity ;  and  that  the  decree  and  othen. 
of  the  21st  of  February,  1810,  was  final,  as  to  Ooode^ 
and  after  the  term  at  which  it  was  pronounced ,  no  longer 
in  the  power  of  the  court  of  chancery,  hut  by  a  bill  of  re- 
view ;  and  that,  therefore,  the  scire  fadas  awarded  at  rules 
to  revive  the  suit  against  Ooode's  executors,  was  impro- 
vidently  awarded,  and  ought  to  have  been  quashed  at  the 
costs  of  the  plaintiflb.  The  coni*t  is  further  of  opinion, 
that  it  does  not  appear  from  the  accounts  taken  in  this 
cause,  whether  assets  enough  of  their  intestate  came  to 
the  hands  of  the  appellants,  to  pay  to  the  defendants,  Gre« 
goiry  Johnson,  Edwards  and  Enoch  Moore,  the  amount 
of  their  several  claims  in  a  due  course  of  adminiflftration, 
after  deducting  the  just  commissions  of  the  administra* 
tors  and  the  expenses  of  the  administration,  and  satisfying 
debts  of  superior  dignity;  and  that  furtlier  enquiries 
should  have  been  made  as  io  that  point,  by  a  commission* 
er,  and  in  the  mean  time,  the  injunctions,  as  to  these  db- 
fendants,  should  have  been  continued  ;  and  that  the  said 
decree  is  erroneous  :  Wherefore  it  is  decreed  and  order- 
ed, that  the  same  be  revei*sed  and  annulled,  and  that  the 
appellees,  Enoch  Moore,  out  of  bis  own  estate,  and  John 
Gk>ode  and  John  Tucker,  executors  of  Thomas  Goode, 
deceased,  out  of  the  assets  of  their  testator  in  their  hands 
to  be  administered,  do  pay  to  the  appellants  their  costs, 
by  them  in  this  court  expended,  and  that  the  cause  be  re-  * 
manded  to  the  said  superior  court  of  chancery  5  that  the 
injunctions  awarded  therein  against  the  defendants,  John- 
son, Moore  and  Edwards,  be  re-instated,  and  the  cause 
otherwise  further  proceeded  in^  according  to  the  princi- 
ples of  this  decree. 
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^^  Peyton's  admiDistrator  against  Cair's    4 

^■^"^"^^^  executor. 


A  judgment  obUined  ftgaintt «  testator  Im  bit  life-thae,  and  not  retWed  againit 
his  penooal  representative  af^  hit  deaths  within  five  y^wtfitNn  the  time  oC 
his  quaiificatiooy  is  barred  by  the  statute  of  limitations. 

The  operation  of  the  statute  will  not  be  prevented  by  a  scire  JHcias  saed  out 
within  the  five  years,  on  which  the  plahitiff  suffered  a  non-suit. 


This  was  an  appeal  from  the  Fredericksbai^  cbaocery 
court. 

WilHam  Carr,  in  his  life-time,  obtained  a  jndgment 
against  Yetoerton  Peyton,  in  August^  1794.  Both  parties 
bavtng  died,  the  executor  of  the  plaintiff  sued  out  a  scire 
facias  against  the  administrator  of  the  defendant,  to  re- 
vive the  said  judgment.  At  the  trial  of  the  scire  facias, 
the  plaintiff  suffered  a  non-suit.  Some  years  afterwards, 
Carr's  executor  filed  a  bill  in  chancery  against  Peyton's 
administrator,  alleging,  that  he  had  been  compelled  to 
suffer  a  non-suit,  because  the  defendant  baring  pleaded 
^<  f^Hj  administered,'^  the  plaintiff  was  unable  to  prore 
assets.  He  alleges,  that  the  defendant  has  abundant  as- 
sets ;  which,  however,  he  is  unable  to  prove  by  evidence, 
and  therefore  calls  upon  the  defendant  for  a  discovery. 

To  this  bill  the  administrator  of  Peyton  pleaded,  that  the 
original  subpoena  in  this  cause  was  not  sued  out  within 
five  years  after  the  administration  with  the  will  annexed 
of  the  estate  of  the  said  Telverton  Peyton  had  be^i  com- 
mitted to  the  defendant  This  plea  was  overruled  by  the 
chancellor,  and  the  defendant  ordered  to  answer. 

The  defendant  accordingly  answered,  alleging  various 
matters  of  defence,  which  it  is  not  material  to  notice. 

It  appeared,  by  the  records  of  Fauquier  cbuikty  court, 
that  the  original  judgment  was  obtained  in  August,  1794, 
on  which  an  execution  issued  in  the  sanfe  month,  but  was 
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never  returned.    The  administrator  of  Peyton  qualified     ^• 
om  the  2Sth  day  of  February,  1803»  and  the  subpoena  in  v^-->^^ 
the  chancery  suit  was  sued  out  in  1809.    The  scire  facias  ^^<^'* 
was  issued  and  served  in  1804.  vs.  * 

The  chancellor  ordered  an  account  of  the  administra-     ^]^ 
tion  of  Peyton's  estate  to  be  made  up,  and  finally  render- 
ed a  decree  in  favor  of  the  plaintiff.    From  this  decision^ 
the  defendant  appealed. 

.    Stanard,  for  the  appellant. 

Harrison^  for  the  appellee. 

<May  7—- Judge  Brooke,  ddivered  the  opinion  of  the 
court.* 

The  court  is  of  opinion,  that  the  proceedings  on  the 
scire  facias,  sued  out  by  the  appellee  against  the  appellant 
were  insufficient  to  take  the  case  out  of  the  act  of  limita- 
tions. The  non-suit  submitted  to  by  the  appellant,  re- 
stored the  claim  to  the  situation  in  which  it  stood  before 
the  scire  fadas  issued ;  and  more  than  five  years  having 
elapsed,  before  the  subpoena  issued  in  this  case,  the  plea 
of  the  act  aforesaid,  relied  upon  also  in  the  answer,  ought 
to  have  been  sustained  by  the  chancellor.  The  decree  is, 
therefore,  reversed,  aiid  the  bill  dismissed. 

*  Judge  Green  did  not  ail  ia  this  oiae. 
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M^;    Miner's  exectttors  againsl  Rice  and  others. 


Where  ao  executor  oonfeBiei  judgments,  and  gives  forthoonung  bonds,  for 
debt!  due  by  his  testator,  under  the  belief  that  the  assets  oC  the  estate  ai« 
amply  niffieieat  to  pay  a)l  claims  againat  it^but  afterwards,  by  an  Unexpected 
depreciation  of  property,  the  amount  of  assets  proves  Joadeijuate,  the  exa- 
cutor  shall  be  relieved  in  equity. 


This  was  an  appi^al  from  the  Richmond  chancery  court 

William  Miller  and  James  B.  Pergu^n^  executors  of 

Thomas  Miller  deceased,  filed  a  bill  against  Rice  and 

8eabrooky  Gait  and  Johnson,  John  Forbes,  and  Isaac 

Curd  and  others,  setting  forth  the  following  case  : 

The  testator  died  in  1819,  leaving  a  will,  bj  which  he 
directed  that  his  executors  should  hare  AiH  power  to  sell 
all  his  real  and  personal  estate  for  the  payment  of  bki 
just  debts,  except  his  plantations  called  fFocdvUle  and 
La  VaUee,  which,  he  directed,  should  not  be  srid,if  Ms 
other  estate  should  be  sufficient  for  the  payment  of  his 
debts.  The  testator  left  a  very  large  personal  estate,  ap« 
praised  to  S  61,512  95  cents,  and  a  still  larger  real  estate, 
consisting  of  various  tracts  of  land  in  diflbrent  counties. 
The  executors  did  not  doubt,  that  this  large  estate  would 
be  more  .than  adequate  to  the  payment  of  all  the  testator's 
debts ;  and  still  less,  that  they  would  find  any  difficulty  in 
selling  the  real  estate,  in  order  to  raise  the  necessary 
funds.  Under  this  belief,  they  did  not  resist  the  claims 
of  any  creditors  of  the  estate,  because  there  were  debts 
of  superior  dignity ;  and  therefore  they  paid  off  many 
simple  contract  creditors ;  and  others  obtained  judgments 
de  bonis  tesiatoris.  Among  these,  are  the  defendants  Rice 
and  Seabrook,  who  obtained  a  judgment  for  0586  95 
principal,  who  sued  out  a  writ  o(  ^eri  fadas,  which  was 
still  in  the  sheriff's  hands  at  the  time  of  filing  the  bill ; 
Oalt  and  Johnson,  who  obtained  a  judgment  for  1 1,617  79, 
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Mri  raed  oat  a  Jieri  faeioit  which  was  leviedf  and  a  fortfii* 
coming  band  gi?«n  by  the  complainants ;  Min  F&rhe$f 
wba  obtained  a  judgment  for  i  55,  on  wbicb  no  execatkMi 
had  been  aued  out  at  the  time  of  filing  the  bill ;  Isaac 
Ckuri,  who  obtained  judgment  for  8  40,  issued  execution^ 
and  the  connilainaat  Fergu$(m  gave  a  forthcoming  bond ; 
Archibald  Bryee^  assignee  of  Ware,  who  was  assignee  of 
Mayt  obtained  a  judgment  for  i  100,  on  which  an  execu- 
tion is8«ed»  and  was  returned  unexecuted.  Another  judg- 
ment was  obtained  bj  John  Martin,  for  S  fiOO,  on  which  an 
execution  issued,  and  the  complainant,  Fergu«on»  gave  a 
-  forthcoming  bond.  A  judgment  was  also  obtained  by  one 
Wiggleswortb,  on  an  assigned  paper,  purportii^  to  be  a 
bond»  but  which»  the  complainants  contended,  was  only  a 
simple  contract  debt,  in  consequence  of  an  irregularity  in 
its  execution.  The  complainants  allege,  that  all  the  fore- 
going judgments  were  founded  on  simple  contracts;  andv 
belie?iAg  that  the  assets  were  fUlly  sufficient  to  pay  all 
the  debts,  they  did  not  think  that  their  duty  required 
them  to  embarrass  simple  contract  creditors  with  pleas 
of  debts  of  superior  (y|;nity,  which  would  exhaust  the  le* 
gal  personal  assets.  But,  they  now  find,  that  in  conse- 
quence of  the  great  depreciation  of  real  property^  the 
whole  of  the  real  estate,  if  brought  into  market,  would 
barely  be  equal  fo  the  payment  of  the  debts.  They  allege 
moreover,  that  the  real  estate  is  so  incumbered,  that  they 
cannot  sell  it  without  the  assent  of  the  creditors,  who 
have  liens  upon  it ;  or,  if  they  should  offer  it  for  sale^ 
subject  to  the  liens,  no  prudent  man  would  bid  for  it. 
They  aver,  that  the  personal  assets  are  not  by  any  means 
equal  to  the  specialty  debts.  If,  therefore,  they  should 
now  be  compelled  to  pay  simple  contract  debts,  they  will, 
in  all  probability,  be  ultimately  liable  to  make  good  the 
amount  so  applied,  to  tlie  specialty  creditors,  out  of  their 
own  estates.  For  these  roisons,  they  pray  that  the  seve- 
re persons  above-mentioned,  may  be  made  defendants : 
tbat  they  may  be  iruoined  from  further  proceedings  at  law 
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18S3.     on  their  respective  judgments^  until  a  general  adjostment 

s^-yr^  can  be  made  of  the  affairs  of  the  estate,  and  compelled  to 

.Muier't    wait  for  satisfaction  of  the  said  judgments,  out  of  the  real 

^wk'     or  equitable  assets  of  the  estate. 
^^^^^*^       The  chancellor  granted  the  ii\jnnction  as  to  Jo&fi  Mar^ 
tin,  and  denied  it  as  to  all  other  matters ;  but  the  injunc- 
tion was  afterwards  granted  according  to  the  prayer  of 
the  bill,  by  the  judges  of  the  court  of  appeals. 

Rice  and  Seabrook,  Gait  and  Johnson,  and  John  Mar- 
tin, filed  their  answefs*  Gait  and  Johnson  ayer,  that  their 
judgment  was  obtained  by  confession;  that  the  comfriain- 
ants  bad  a  full  opportunity  to  defend  themselves  at  Jaw. 
that  they  are  informed  that  a  considerable  part  of  the  as- 
sets, has  been  applied  to  the  payment  of  simple  contract 
debts,  after  the  respondents  had  gained  a  priority  by 
bringing  suit :  that  even  as  to  the  specialty  debts  which 
iCpmain  unpaid,  if  they  should  exceed  the  amonat  of  per^ 
sonal  assets,  it  Is  not  even  alleged  by  tlie  complainants, 
that  they  exceed  the  real  estate  in  their  hands,  properly 
applicable  to  the  payment  of  those  debts.  Tha  answers 
of  the  other  defendants,  are  nearly^to  the  s^e  effect,  ex- 
cept in  some  respects  peculiar  to  their  own  cases,  which 
it  is  not  material  to  mention. 

The  chancellor  dissolved  the  injunction,  upon  the  mo- 
tion of  the  defendants  $  and  an  appeal  ^bb  allowed  from 
the  order  of  dissolution,  )|y  one  of  the  judges  of  the  court 
of  appeals. 

Leighf  for  the  qq^Uants. 

Wickham^  for  the  appellees. 

May  14.— Judge  Gbssk. 

The  appellants  are  executors  of  Thomas  MiUer,  who, 
by  his  will,  subjected  his  whole  estate,  real  and  persoMd, 
to  be  sold  by  bis  executors,  for  the  payment  of  his  debts. 
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He  died  fteised  of  four  tracts  of  land  of  great  value ;  the     i^ 
two  most  Talttable  of  which,  were  sabject  to  incumbran- , 


ces  fbr  the  payment  of  large  debti,  not  due  at  the  time  of  Miner's 
bis  death.  His  personal  assets  were  appraised  to  upwards  vt. ' 
of  1 61,000  i  b«t  the  debts  secured  by  the  deeds  of  trust  ^^^ 
upon  the  said  tracts  of  land,  exceeded  the  whole  amount 
of  the  personal  assets.  The  appeHees,  who  were  creditors 
of  Thomas  Miller,  severally  instituted  their  suits  against 
.  the  exeeutors  for  the  recovery  of  their  debts,  all  of  which 
were  due  by  stiaple  eontract,  except  one,  which  purported 
'  to  be  due  upon  a  bond  of  the  testator,  signed  by  another 
fbr  him.  In  the  soft  brought  upon  this  paper,  as  the  bond 
of  the  tMator,  the  executors  confessed  a  judgment  fortbe 
**  penalty  of  the  bond,"  to  be  discharged  by  the  sum  due* 
This  jirigment  was  confessed  to  Wiggleswortb,  the  as* 
signee  of  the  bond.  In  the  other  cases,  jude^metits  w^re 
rendered  as  follows :  In  that  of  Rice  and  Seabrook,  upon 
a  verdict,  (what  the  plea  was,  does  not  appear.)  The 
plalntiifs  agreed  to  stay  execution  until  the  1st  of  JanU'^ 
ary  succeeding,  and  that  the  judgment  should  not  be  con«» 
sidered  as  an  admission  or  proof  of  assets :  In  that  of 
€lalt  and  Johnson,  by  the  unconditional  confession  of  the 
defendants ;  and  upon  this  judgment,  the  defendants  gave 
a  forthcoming  bond,  which  was  forfeited :  In  that  of 
Forbes,  by  the  anconditlonal  confession  of  the  defendants. 
That  of  Isaac  Cord  was  rendered  upon  the  verdict  of  a 
jury;  rendered  upon  issues  made  up  upon  the  pleas  of  non 
asiumpsitf  fully  administered,  and^  debts  of  superior  dig* 
nity ;  and  in  this  case,  one  of  the  defendants  gave  and  for- 
feited a  forthcoming  bond.  In  that  of  Day,  upon  the  ad- 
mission of  the  defendants,  that  they  could  not  gainsay  the 
platntiflTs  action,  and  in  this  case  a  forthcoming  bond  was 
given  by  one  of  the  defendants,  and  forfeited.  In  that  of 
llrice,  in  like  manner.  In  that  of  Martin,  upon  the  find* 
ing  of  the  jury  upon  the  plea  of  non  aisumpM ;  and  a 
forthcoming  bond  has,  iti  this  case,  been  given  and  forfeit- 
ed. All  thes^  jadgttcnts  were  de  frofiis  Uitaltwit* 
Vol.  I.  56 
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The  appellants  exhibited  their  bill  against  these  credU 
tors,  praying  an  injunction  to  stay  further  proceedings  on 
those  judgments,  upon  the  allegation,  that  the  speci^ly 
debts  secured  by  the  deeds  of  trust  aforesaid,  exceeded  in 
amount  the  personal  assets,  and  had  a  priority  to  tb«  sim- 
ple contract  debts,  in*  a  due  course  of  administration : 
that  the  executors  had  not  opposed  the  judgments  obtain- 
ed  upon  the  simple  contract  debts,  because  they  were  ccm- 
fident  that  the  sales  of  the  real  estate,  in  aid  of  the  per« 
sonal,  would  be  greatly  more  than  sufficient  to  pay  all  the 
debts  of  their  testator,  and  that  they  had  a  power  to  dis-^ 
pose  of  the  real  estate  for  that  purpose  immediately  ;  but^ 
that  they  now  iinci,  that  they  cannot  dispose  of  the  incum* 
bered  lands,  without  the  consent  of  the  creditors,  who  have 
liens  upon  those  lands ;  and  that  owing  to  the  great  and 
unexpected  depreciation  in  the  value  of  real  property^  it  is 
doubtful  whether  the  whole  estate,  real  and  personal^  will 
be  sufficient  for  the  payment  of  their  testator's  debts ;  and 
thus,  if  they  are  compelled  to  pay  the  simple  contract 
debts  out  of  the  assets,  they  may  be  bound  to  pay  the  spe- 
cialty debts  in  part,  out  of  their  own  estates.  The  in- 
junction was  refused,  (except  as  to  one  defendant^  whose 
answer  negatives  the  peculiar  grounds  of  the  injunction  as 
to  him,)  by  the  chancellor,  awarded  by  the  judges  of  the 
court  of  appeals,  and  dissolved  by  the  court  of  chancery, 
upon  the  motion  of  some  of  the  defendants,  who  bad  an- 
swered ;  and  from  this  order  of  dissolution^  the  plaintifis 
appealed. 

Independent  of  the  act  of  January,  I8O79  which  pro- 
vides,.««  that  no  executor  or  administrator  shall  be  liable 
<^  to  answer  any  debt  or  damage  out  pf  his  own  .estate, 
a  beyond  the  assets  which  may  have  come  to  bis  handSf 
**  in  consequence  of  any  false-pleading,  mis-pleading,  or 
<<  nun-pleading,  in  any  action  now  depending,  or  .whicli 
<<  may  hereafter  be  brought,'*  &c. ;  and,  upon  the  ordina- 
ry principles  of  a  court  of  equity,  an  executor  might  have 
relief  in  equity,  whensoever  from  any  cause  beyond  hiis 
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ControuU  he  could  not  make  liis  defence  at  law,  so  as  to     ^^ 
ensjire  justice  to  himself,  or  to  the  estate  of  his  testator ;  s^^^^^^su 
as,  ff  a  portion  of  the  assets  of  the  estate  in  the  hands  of   M\\]^ 
the  executor,  (without  which  the  assets  would  not  be  suf-       vs. ' 
ficienf  for  the  payment  of  debts,)  were  in  litigation  ;  so  ^^n. 
that  the  executor  coutd  not  safely  confess  or  deny  the 
amount  of  assets  in  pleading  at  law,  until  the  testator*« 
title  was  ascertained ;  as,  in  the  case  of  Royal  vs.  John-^ 
soihCaJ  in  this  court ;  or,  where  the  testator  had  been 
executor,  administrator  or  guardian,  and  had  not  settled 
bis  accounts  of  administration  or  guardianship,  and  is  in- 
debted thereon,  and  his  executor  has  not  the  means  of  as- 
certaining the  amount  which  his  testator  may  owe  on  such 
accounts.     By  statute,  such  debts  have  priority  to  all  other 
debts,  and  the  executor  is  bound  to  retain  assets  for  their 
satisfaction.     Yet,  until  the  amount  due  from  the  testator 
could  be  ascertained,  it  would  be  impossible  for  the  execu- 
tor to  protect  himself  by  pleading  at  law.     In  such  cases, 
and  in  cases  of  fraud,  accident  or  mistake,  a  court  of  equi- 
ty should  relieve  upon  its  ordinary  principle,  that  where  a 
party  has  a  right,  and  no  adequate  remedy  at  law,  he  is 
entitled  to  the  assistance  of  that  court.     But,  where  a  par- 
ty has  a  complete  defence  at  law,  and  does  not  lose  the 
benefit  of  it  by  fraud,  accident  or  mistake,  a  court  of  equi- 
ty cannot  assist  him  ;  for  otherwise,  every  cause  would 
be  tried  twice,  once  at  law  and  once  in  equity.     The  act 
of  assembly  before  referred  to,  did  not  enlarge  the  juris- 
diction of  a  court  of  equity,  but  gave  to  the  executor  a 
strictly  legal  defence,  which,  before  that  act,  he  bad  not 
Thus,  a  judgment  before  that  act,  in  the  original  action 
against  an  executor,  w&s  conclusive  evidence  of  assets  in 
the  hands  of  the  executor,  for  the  payment  of  the  judg- 
ment ;  whether  he  omitted  to  plead  altogether,  or  omitted 
to  plead  *^  fully  administered,"  or  debts  of  superior  dig- 
nity, or  pleaded  falsely,  or  committed  some  mistake  in 

(a)  Ante,  p.  481. 
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pleadiAg ;  and  tbe  execfltor*  akboagb  he  migbt^  aftw  sueli 
a  jadgment,  pload  fully  adaMnhitered,  or  m  aasetof  arao 
waste  to  an  action  on  such  a  jodi^inent  for  a  devoitew^ 
such  a  plea  vioatd  not  avaH  hin. 

Foff  the  judgment  would  dieprofe  liis  ^ea  conplnsivdyt 
and  a  court  of  equity  couM  only  interfere  on  the  ground 
of  fraud,  accident  or  mialake.  Bntf  tbe  statute  abrogated 
this  rule  of  theconwon  !aw»  and  pwmitled  the  executor^ 
after  a  judgment,  to  plead  and  give  fall  praef  9t  the  atate 
of  the  assets,  in  a  soM  for  a  devtuUfcU,  BotwithataQdii^ 
bis  folse-pleading,  mls«pkmdiag,  or  oonrpleadHig,  in  ibfi 
original  action  |  except  perhaps,  where  the  quastiM  as  to 
tbe  state  of  tbe  assets,  had  been  ftflly  tried  aad  decided  in 
the  former  action.  In  all  cases  not  coming  wUhin  this 
statute,  where  the  executor  would  bare  been  so  eo9ckide4 
by  tbe  former  judgment  at  the  common  law,  be  is  still 
concluded  }  and  a  court  pf  equity,  cwnot  enlaiRge  th^ 
operation  of  the  statute^  either  by  ifitwfering  to  preyeifr 
a  personal  judgment  against  tbe  js^ecutor,  where  he  ia 
so  bound,  or  where  them  is  no  tflnpediment  to  his  defmeo 
at  law ;  or  after  a  personal  judgnettt  against  him,  by  ii»- 
lievlng  htm,  when  there  was  no  impediannt  to  bis  defence 
lit  law  and  there  be  no  fraud,  accident  mr  mistahe»  sucb 
as  justifies  tbe  inteiference  of  a  court  of  eqi^^,  in  all 
other  cases. 

Let  us  test  the  case  at  bar  by  tbe^  princi]^es*  It  waa 
well  observed  at  the  bar  by  the  appellaniB'  couaaeli  4at 
the  will  of  Miller  did  not  convert  bis  real  estate  into  per^ 
sonal  assets :  it  only  creates  a  charge  upon  it  for  the  pay* 
fnent  of  debts,  in  aM  of  the  personal  fand.  It  does  not 
devise  tbe  lands  to  the  executors,  bat  only  givea  a  power 
to  sell  fer  the  payment  of  debts;  so  that  the  lands  were 
equitable  4(8sets  at  most,  aiid  not  liable  to  the  payment  of 
debts  in  a  coarse  of  administration*  but  only  ratably, 
without  regard  to  the  digi^ity  of  tbe  debts.  It  appears 
from  tbe  appellants'  own  exhibits,  that  bdbre  any  of  the 
judgments  in  question  wen  rendered  against  them^  they 
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hud  the  advice  of  three  able  ^ttoroies,  that  they  had  no     ^^« 
authority  toaeU  any  of  the  lands  until  the  personal  estate 


was  exbaiirted  in  the  payment  of  debts.  They  should  MUierS 
have  anilied  the  personal  assets  to  the  payment  of  debts,  ^ V 
eocording  to  their  dignity  and  legal  iMiorities ;  and  left  ^^ 
flie  simple  contract  debts,  if  that  became  neceaaarjr,  to  be 
satisfied  pari  poMsu^  ont  of  the  equitable  assets.  If  they 
had  pleiried  Um  ontstandtag  debts  of  superior  dignity* 
to  the  actions  upon  single  coBtrttcts»  this  would  have  been 
Uie  efiboty  and  there  was  not  the  sligMeat  impediment 
to,  or  essbarrassment  in,  doi^  sew  These  debts  wore 
two  (mly,  Gom{4etely  ascertained  by  recorded  deeds,  of 
which  they  must  be  supposed  to  have  had  notice*  It  waa 
fteir  doty  to  thnmselves,  the  creditors,  and  tbe  estate,  to 
pursue  this  course ;  and  if  they  had,  neither  they  nor  any 
other  party  interested,  coidd  possibly  have  been  iiyured^ 
They  nay  yet,  under  the  act  of  assembly,  plead  these 
l^eclalty  debts  at  law,  against  all  the  judgments  rendered 
i^ainst  them  adversely,  and  upon  which  they  have  not 
ipven  and  forfeited  fertboomii^  bonds ;  and  there  is  no  ne« 
ceasity,  in  Delation  to  them,  for  tbe  interposition  of  a  court 
of  equify*  As  these  judgments  confessed  by  tbe  executors, 
or  upon  which  they  hare  given  and  forfeited  fortbcmning 
bonds,  they  do  not  come  witliin  the  act  of  assembly ;  and 
for  tbe  same  reason  that  they  are  bound  at  law,  tbey  are 
bonnd  in  a  court  of  equity,  unless  they  became  so  bound,  by 
nraaon  of  such  a  fraud,  accident  or  mistake,  or  in  conse* 
qumice^oCsndi  a  state  of  tilings  as  would  justify  the  interpo- 
sition of  a  court  of  eqntty  upon  its  general  principles.  No 
baud  or  mistake  is  pretMded.  The  executors  knew  of  the 
existence  aS  ttie  debte  of  superior  dignity,  and  the  quantity 
and  value  of  the  property  of  their  testator,  real  and  per- 
aonal,  at  thor  time  tb^  eonfesoed  those  judgmente  and 
gave  thpse  forthcomkig  bonds  $  «nd  they  deliberately  in* 
tended  to  confess  tbe  judgeMnte  and  to  give  the  bonds* 
They  can,  therefore,  only  dainn  rslicf  upon  the  ground, 
ttmt  the  depredation  in  Ihe^fdne  of  the  real  property  waa 
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such  an  accident  as  a  coart  of  equity  should  rettevo 
against.  This  has  been  likened  at  the  bar»  to  a  case  in 
which  the  negroes  of  the  estate  had  perislied  by  p^U 
lencey  and  the  other  property  been  destroyed  by  acciden* 
^^^  tal  fire.  I  will  not  say,  that  in  case  of  siich  accidents  as 
these,  a  court  of  equity  ought  nut  to  afford  reli^.  But,  I 
am  inclined  to  think,  that  it  ought  not ;  for,  as  to  the  pro« 
perty  under  the  absolute  controul  of  the  eattoitar,  it  sbouM 
be  converted  into  money,  at  least  as  early  as  the  creditoi^ 
could  get  judgments  in  a  due  ccmrse  of  law,  and  the  mo- 
ney applied  to  the  payment  of  the  debts,  wbA  he  ought  not 
to  hold  it  up  at  the  risque  of  the  creditors,  of  whose  cMois 
be  has  notice;  and  if  not  under  the  absolute  controul  of 
the  executor,  the  property  is  not  assets  in  his  hands  to  be 
administered,  and  he  is  not  bound,  and  ought  not  to  treat 
it  as  assets,  for  which  he  is  already  responsible.  In  this 
case,  the  alleged  depreciation  of  the  real  propert;y,  (the 
precise  situation  of  which,  as  to  their  powers  over  it,  in 
point  of  fact,  was  well  known  to  the  executors,  and  they 
cannot  allege  a  mistake  in  point  of  law,)  was  not  owing 
to  any  natural  accident  or  great  national  convulsion. 
There  is  no  proof  in  the  record,  of  such  depreciation,  and 
the  court  can  only  proceed  upon  tbe.gmeral  Jiotoriety  of 
the  fact ;  and  we  know,  that  long  before  these  judgments 
were  rendered,  property  had  gradually  and  greatly  de- 
preciated, and  was  still  in  a  course  of  depreciation ;  and 
a  further  depreciation  might  justly  have  been  antkii^ 
pated.  This  depreciation  was  so  gradad^,  that  it  can 
hardly  be  supposed,  that  it  was  very  striking  and  akurm- 
ing  between  the  rendition  of  tbe  judgment  in  question, 
and  tbe  application  for  the  iiyunction  in  this  case ;  tbe 
judgments  being  in  March,  April  and  August,  1820f 
and  the  application  for  the  injunction  in  Decen^er^ 
1820.  It  seems  to  me,  that  the  appellants,  not  deceived 
by  any  one,  and  with  full  notice  of  all  the  facts  which 
ought  to  have  influenced  them,  in  the  course  of  their  ad^ 
ministrationf  have  acted  improvideBtlyi  and  now  seek  to 
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be  relieved  against  the  effiDct  or  their  deliberate  acts,  done 
vpon  full  infomimtion  of  ail  the  facts  which  ought  to  have 
influenced  their  conduct,  and  which  acts  bind  them  at 
law.  I  know  of  no  principle  of  a  court  of  equity,  which 
can  juafify  wch  relief.  A  contrary  decision  can  only  be 
made  upon  principles  which  will  lead  to  the  consequence^ 
that  In  all  cases  in  which  an  executor  can  shew  in  a  court 
of  equity,  that  he  has  not  assets  to  pay  the  debt  recovered 
at  law,  in  a  due  course  of  adoiinistratlon«  he  is  entitled  to 
relief,  notwithstanding  his  acquiescence  without  defence* 
in  the  original  judgment  at  law,  and  in  a  judgment  estab- 
lishing a  dewutavitt  and  a  judgment  upon  the  oflScial  bond 
of  the  executor;  and  thus  frustrate  the  policy  of  the  act* 
which  authorises  a  suit  upon  the  executor's  official  bond* 
next  alter  obtaining  the  original  judgment  against  the  es* 
tate*  without  resorting,  as  was  before  necessary,  to  an  ac- 
tion* to  establish  a  devattavU,  which  was  obviously  in- 
tended to  expedite  the  rem^ies  of  the  creditors. 

I  think  the  order  dissolving  the  injunction  Is  right*  and 
ought  to  be  affirmed. 

Judge  CoAXTfiBf  delivered  the  following  opinion*  in 
which  judge  Bbooke  concurred  :* 

I  am  of  opinion*  that  under  the  circumstances  of  this 
case*  as  set  forth  in  the  hill,  (and  in  which  I  think  I  am 
snppQited  by  the  case  of  Pickett  vs.  8tuari,CbJ  and  other 
cases  in  this  court,)  the  appellants  ought  not  to  be  made 
answerable  out  of  their  own  estates*  in  default  of  assets  of 
their  testetor*  for  the  debts  sought  to  be  injoined*  by  rea- 
son of  tibe  proceedings  at  law.  The  confession  of  judg- 
ment* under  the  circumstances*  ought  not*  I  think*  under 
the  equity  of  the  statute*  to  place  the  party  in  a  worse 
aituation  than  a  false  plea.  The  giving  delivery  bonds, 
was  necessary  to  prevent  the  assets  from  being  taken  to 

*  Judge  Cabell  did  not  lit  io  this  cause. 
(b)  See  Appendix,  No.  ST. 
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183S.     pay  those  debts ;  and,  therefore,  they  had  no  opporiunitj^ 
^'     to  make  a  defence  at  law,  except  in  the  first  sail,  and  com 


Mflier't  sequently,  had  no  remedy  but  in  equity^  I,  therefore,  thinks 
^^  that  the  injunction  ought  not  to  hare  been  dissolved,  until 
^|^^<|^  an  account  h^d  been  taken  of  the  legal  assets  of  their  tes«> 
tator,  which  came  to  their  hands,  and  of  the  debts  of  su- 
perior dignity  to  those  sought  to  be  injoined,  and  of  which 
the  appellants  had  such  notice  as  would  have  given  them 
priority  to  the  judgments  in  the  bill  mentioned  ;  and  also^ 
an  account  of  such  debts  of  equal  dignity,  which  the  ap- 
pellants, in  a  due  and  l^al  course  of  administration,  had 
a  right  to  pay  off  and  discharge,  and  over  which  the  ap- 
pellees had  obtained  no  legal  priority,  at  the  time  of  such  ; 
payment. 

The  decree  must,  therefore,  be  reversed,  wMh  costs, 
the  injunction  re-instated,  and  the  cause  remanded  to  have 
an  account  taken,  according  to  the  above  principiesi  an4L  , 
proceeded  in  to  a  final  decree. 

The  following  was  entered  as  the  decree  of  the  court : 

The  court  is  of  opinion,  that  the  injunction  in  tkia  caaa 
ought  not  to  have  been  dissolved,  until  an  aooonnt  bad 
been  taken  of  the  legal  assets  of  the  testator  which  came 
to  the  hands  of  the  appellants,  and  of  tbe  debts  of  superior 
dignity  to  those  sought  to  be  injoined,  and  of  which  tb^ 
^  bad  such  notice  as  would  have  ghreu  thoie  debts  priority 
to  the  judgments  in  the  bill  mentioned ;  and  abo,  an  ac- 
count of  such  debts  of  equal  dignity,  which  the  appel- 
lants, in  a  due  and  legal  course  of  admlniatration,  had  a 
right  to  pay  off  and  discharge,  and  over  which  ^be  appel- 
lees had  obtrioed  no  legal  priority,  at  the  time  of  such 
payment. 

The  decree  is,  therefore,  reversed,  with  coata,  tbe  in- 
junction re-instated,  and  the  cause  remanded  to  have  aH 
account  taken  according  to  the  above  principles,  and  to  be 
proceeded  in  to  a  final  decree. 
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Richards  against  Brockenbrough'a  adminis-    |^; 
trator* 


Where  paitiet  enter  into  an  ubitratjoii  bond,  referring  a  eertam  matter  in  di^ 
pate  to  arbitrators^  who  are  to  nake  their  award  by  a  eertak  daj,  and  if 
thej  ahoald  not  agrees  to  aa  oai^ire  ehoaen  bj  them ;  open  whidt  the  aibi- 
tratora,  finding  that  thej  cannot  agree,  efaooie  an  umpire^  who  makes  his 
umpirage  before  the  day  appointed  for  the  arbitrators  to  make  their  award; 
sooh  uropiragewill  be  good. 

An  award  whaeh  inaeoinatel  j  teqiUrea  the  soretjr  in  the  arbitration  bond,  to  pay 

'  money  as  well  as  the  prineipal,  will  neyeitheless  be  sustained.  Such  a  elaose 
will  only  be  regarded  as  surplusage. 

ETtry  thing  is  to  be  presumed  in  fiivor  of  an  award. 


This  was  an  appeal  from  the  superior  court  of  King 
Willlain  coitknty,  where  John  Richards  bronght  a  salt 
against  Newman  Brockenbroogh,  as  surviving  obligor  of 
Beale  and  Brockenbrough.  The  action  was  brought  on 
an  arbitration  bond,  executed  bj  the  said  Beale  and 
Brockenbrough  to  the  said  Richards.  The  condition  of 
this  bond  recites,  that  a  certain  difference  having  takea 
place  between  Beale  and  Richards^  the  parties  agree  to 
abide  by  the  determination  and  award  of  George  Phili 
Toiingy  and  John  Oresham,  so  that  it  be  made  under 
their  hand  by  Hie  first  day  of  January,  1810  ;  but  if  the 
said  arbitrators  do  not  agree»  then  they  shall  choose  a 
third  person^  whose  decision  shall  be  binding  on  the  par- 
ties. The  condition  concludes ;  «^  now  if  the  above  bound 
«<  John  H.  Beale  and  Newman  Brockenbrough^  do  and 
^f  shall  well  and  truly  stand  to  the  award,  final  end  and 
«^  determination,,  of  George  Phill  Toung  and  John  Gre- 
«<  shami  or,  if  they  do  not  agree  in  opinion,  then^  in  that 
^  case,  the  decision  of  the  person  that  they  may  name  or 
<^  elect,  then  the  above  obligation  to  be  void^  or  else  to  re- 
««  main  in  fiill  force  and  virtue/' 

Vox.  I.  57 
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1^-         The  arbitrators  not  agreeing  in  opinion*  made  choice 
y^.v'^  of  Thomas  Evans  as  umpire ;  who,  on  the  SOth  day  of 
Richards  December^  I8O99  made  and  published  his  umpirage.    This 
Br^en.  decision  requires  John  H.  Beale  and  Jyexvman  'Brocken- 
*3J^!'  braUgh,  to  pay  to  John  Richards  i46f.  Ss.  Srf.  with  inte- 
rest  from  the  13th  day  of  November,  1807,  till  paid ;  and 
further  awards,  that  the  said  Richards  is  entitled  to  one- 
half  of  the  crop  of  corn,  and  one-half  of  the  shucks 
made  on  the  said  Beale's  land,  which  was  cultivated  by 
them  ;  and  that  the  plaintiff  should  retain  to  himself^  out 
of  the  said  Beale's  half  of  the  crop  of  corn,  55  barrels, 
one  bushel  and  one  peck,  on  account  of  corn  sold  and  mado^' 
use  of  by  the  said  Bcale,  &c. 

Newman  Brockcnbrough  having  died,  the  suit  was  re- 
vived in  the  name  of  Austin  Brockenbrough  his  adminis- 
trator. 

Issue  was  joined  on  the  plea  of  nil  debet ;  and  the  jury 
found  a  special  verdict,  subject  to  the  opinion  of  the  court, 
whether  the  award  above-mentioned,  be  good  in  law  or 
not 

The  court  was  of  opinion,  that  the  law  was  for  the  de« 
fendant,  and  gave  judgment  accordingly. 
Richards  appealed. 

Widdiam,  for  the  appellant. 

Stanard,  for  the  appellee. 

For  the  appellant,  it  was  contended  that  the  award  was 
good.  The  case  of  Taylor  vs.  McotsoUffaJ  prov^,  that 
the  critical  nicety  of  the  old  books,  does  not  prevail  In 
modem  times.  An  umpire  may  make  bis  umpirage  within 
the  time  limited  for  making  the  award.f  bj  It  may  bo 
said,  that  the  award  was  against  Brockenbrough^  as  well  as 

(a)  1  H.  k  M.  07. 

(b)  Krd  OB  Awwfit,  ff6.    Jb.  55.    WiUfaiaM's  SaQodoif  vol.  9,  p.  133,  Coin 
pin  v9,  Uanianl. 
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Beale,  and  that  Brockenbrough  was  not  a  party  to  the     ^- 
award*    The  answer  to  this  is,  that  the  condition  of  the  \^^>r^ 
bond  requires  Brockenbrough  and  Beale  to  perform  the  BiehMtit 
aware],'  and  therefore»  the  award  Is  in  strict  conformity  Bracken- 
to  the  submission.  -  But,  even  if  this  part  of  the  award  is  ^^^\.* 
erroneous,  it  must  be  considered  as  mere  surplusage*  and 
may  be  rejected  without  affecting  the  rest  of  the  award. 

On  the  other  side  it  was  said,  that  the  authorities  were 
contradictory  on  this  subject*  Bacon's  Abridgment,^cJ  - 
Ivhich  contains  the  original  authority  from  which  the 
doctrines  of  the  other  books  are  drawn,  affirms  the  prin- 
ciple»  that  the  arbitrators  cannot  even  choose  an  umpire 
within  the  time  limited  for  rendering  the  award ;  while 
in  2nd  Term  ReportSff dj  it  is  said,  that  the  umpire  may 
be  chosen  before  entering  into  an  examination  of  the  mat- 
ters referred  to  them*  Thus  the  arbitrators  may  choose 
the  umpire  before  they  make  the  award,  and  yet  their 
power  ceases  from  the  time  of  choosing  the  umpire.  The 
true  principle  is,  that  the  umpire  has  no  power  to  act 
until  after  the  time  limited  for  making  the  award.  This 
doctrine  is  confirmed  by  the  case  of  Beck  vs.  Serjeant.feJ 

The  award  is  also  erroneous  in  making  Brockenbrough 
jointly  liable  to  pay  Sealers  debt.  It  is  no  sufficient  an- 
swer to  say,  that  this  is  mere  surplusage  ;  because  an  ac- 
tion will  lie  as  well  on  the  award  as  on  the  boni^ffj  and 
in  that  case,  would  make  Brockenbrough  primarily  re- 
sponsible for  a  debt,  for  which  he  was  only  a  surety. 

The  award  is  unjust  and  absurd  as  to  the  crop.  By 
the  award,  Richards  gets  more  than  his  moiety,  and  may 
even  get  the  whole,  if  Beale's  moiety  should  not  amount 
to  more  than  the  quantity  which  Richards  is  directed  to 
retain. 

May  17.^-Judge  Cabell^  delivered  the  opinion  of  the 
court 

(c)  1  Bac.  Abr.  210,  letter  D.  (e)  4  Taunt  Rep.  931. 

id)yoli,p,^M,    Roevf.Doo.  (/) Kjd ob Awanto, p.  19S. 
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^         This  is  an  action  of  debt,  broaght  by  tbe  appdkuif, 
John  Richards,  against  Newman  Brockenbrougb, 


BieiMidi  viving  obligor,  in  a  bond  executed  on  the  £l8t  Decemberj 

Bmken.  1^9,  to  the  said  John  Richards,  by  Jolin  H.  Bealo  and 

^^[]^'*  the  said  Newman  Brockenbrongb,  for  the  performance  of 

an  award  or  umpirage  to  he  made  erf  matters  in  difference 

between  Beale  and  Richards. 

The  condition  of  the  bond  required  the  arbitrators  to 
make  their  award  by  the  Ist  day  oi  January,  1^10 ;  but, 
if  they  could  not -agree,  they  were  then  to  choose  a  third 
person,  wliose  decision  was  to  be  binding  on  the  parties. 
No  time  is  limited,  within  which  the  umpire  was  to  make 
his  umpirage.  The  condition  of  the  bond  concludes  with 
declaring,  that  the  bond  is  to  be  void,  ^^  if  the  above  bognd 
John  H.  Beale  and  Newman  Brockenbrough"  shall  well 
and  truly  stand  to  the  award  of  the  arbitrators,  or  the  uor* 
pirage  of  the  umpire. 

The  arbitrators,  not  agreeing,  chose,  on  the  29th  De- 
cember, 1809,  Thomas  Evans  as  umpire,  who,  on  the 
SOth  day  of  the  same  month,,  rendered  an  award  under  his 
hand  and  seal.  The  award,  after  reciting  the  arbitn^n 
bond,  the  disagreement  of  the  arbitrators,  and  their  ap- 
pointment of  the  umpire,  directs,  thi^  John  H.  Beale  and 
Newman  Brockenbrougb  shall  pay  to  John  Richards, 
146L  S8.  2d.,  with  interest  thereon  from  the-  13th  day  of 
Nov.  1807.  It  farther  declares,  that  Bictards  is  entitled 
to  one  half  of  the  crop  of  corn  and  shocks  Hiade  upon  the 
said  Beale's  land,  cultivated  by  them;  and  that  Beale  is 
entitled  to  the  other  half  of  the  crop  of.com  apd  sbocks  ; 
but,  that  Richards  $haU  retotti  to  kim$dff  out  ^  the  $aid 
Sealers  half  rftiie  crop  tf  com,  fifiy^^urfiBf  one  bushel  and 
one  peck,  for  and  on  account  of  com  sold  and  made  use  of 
by  the  said  Beale,  which  was  of  the  said  crop,  as  well  as 
for  and  on  account  of  certain  articles  furai^ed  the  said 
Beale  for  the  use  of  his  family.  Newman  Brockenbrough 
having  died,  the  suit  was  revived  against  his  administra- 
tor, Austin  Brockenbrough,  the  appellee. 
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The  decliM^atioii  recites  the  condition  of  the  arbitration     |^ 
bond;  slates  the  disagreement  of  the  arbitrators;  their  v^-v^^ 
failure  to  make  any  award  before  the  first  day  of  Janaary,  Riehttdt 
1810  f  their  appointment  of  the  umpire,  and  the  substance  Broeken. 
of  the  award  as  above  set  forth ;  and  then  assigns  as  the  ^'^a^'* 
breach  of  the  condition  of  the  bond,  the  non-payment  of 
the  above  sum  of  146(.  Sx.  2d.,  with  interest  as  aforesaid. 
To  this  declaration  the  defendant  pleaded  <'  mi  deftd/* 
with  liberty  to  give  in  evidence  any  special  matter,  which* 
if  pleaded  speciallyt  would  bar  the  pli^ntiiTs  action. 

The  jury,  reciting  the  award  in  hxxc  verba,  find  for  the 
plaintiff  the  debt  in  the  declaration  mentioned,  to  be  dis- 
charged by  the  payment  of  1461.  Ss.  ^.,  with  interest 
from  ISth  November,  1807,  if,  in  the- opinion  of  the  court, 
the  award  be  good  in  law ;  otherwise,  they  find  for  the 
.  defnidant.  The  court  decided,  that  the  law  was  for  the 
defendant,  and  gave  judgment  accordingly ;  ffbm  which 
judgment,  an  appeal  was  taken  to  this  court. 

The  objection  to  this  award,  mainly  relied  on  by  tho 
counsel  for  the  appdiee,  is,  that  it  was  made  by  the  umpire 
before  the  expiration  of  the  time  within  which  the  arbitra- 
tors  themselves  might,  according  to  the  terms  of  the  ori* 
ginal  submission,  have  made  an  award. 

We  find  in  the  books  a  vast  variety  of  questions,  and 
much  contrariety  of  opinion,  concerning  the  appointment 
and  duty  of  umpires.  Distinctions  are  taken  between 
those  cases  where  the  umpire  is  named  by  the  parties,  in 
the  submisaion,  and  those  cases  where  the  appointment  is 
referred  to  the  discretion  of  the  arbitrators ;  and  also,  be- 
tween those  cases  in  which  the  umpire  is  directed  to  make 
his  umpirage  within  the  same  period  which  is  limited  for 
the  award  of  the  arbitrators,  and  those  in  which  a  farther 
time  is  allowed  to  the  umpire. 

The  case,  now  before  us,  arises  on  a  submission,  by 
which  the  ai^intment  of  the  umpire  was  referred  to 
the  arbitrators,  and  by  which  the  time  limited  for  the  um- 
pirage of  the  umpire  extends  beyond  that  limited  for  the 
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1M8.     award  oi  the  arbitrators ;  and  to  prevent  a  confusion  of 
y^^J^^  ideasf  it  may  be  well  to  premise  that  the  remarks  we  jn^ 
RMiardt  boreafter  make,  although  they  may  be  applicable  to  ot|ier 
Br^en-  cascs  also,  are  to  be  considered  as  referring  only  to  cases 
^^JUJ^*^  growing  out  of  such  a  submissioB^  unless  k  may  be  other- 
wise declared. 

It  was  formerly  held,  that  if  arbitrators  chose  an  um- 
pire before  the  time  allowed  for  their  award  was  expired^ 
such  nomination  was  ipso  facto  Yoid.  So  long  as  this 
opinion  prevailed,  it  was  impossible  that  any  question 
could  be  made  as  to  the  power  of  the  umpire ;  for,  there 
could  be  no  umpirage  without  an  umpire.  The  desire^ 
however,  to  favour  these  domestic  tribunals,  at  length  In- 
duced the  courts  to  support  such  a  nomination,  for  the 
purpose  of  establishing  an  umpirage  made  ajter  the  time 
when  the  arbitrators  were  to  have  made  their  award.(^^J 
This  case  has  been  followed  by  a  great  many  others,  con- 
firming the  awards  of  umpires  who  were  appointed  beforet 
but  did  not  act  till  after  the  time  when  the  arbitrators 
might  have  made  their  award.  And  such  has  long  been 
the  settled  law.  In  many  of  the  cases  alluded  to,  the 
judges  saidf  that  the  umpire  could  not  interfere  before  the 
time  allowed  the  arbitrators  had  expired.(^AJ  But,  we 
have  not  seen  any  case,  in  which  tlie  point  has  been  direct- 
ly brought  in  issue  before  the  English  courts.  In  the  ab- 
sence of  decided  cases,  we  must  be  governed  by  princi- 
ples. It  becomes,  therefore,  importanty  to  ascertain  the 
grounds  on  which  the  courts  have  supported  umpirages, 
made  after  the  time  allowed  to  the  arbitrators ;  and,  if 
these  grounds  are  applicable  to  umpiniges  made  h^ores 
they  also  ought  to  be  supported.  These  grounds  have  not 
always  been  the  same.  The  ground  assigned  in  Watson 
vs.  dement^  Rol.  p.  5,  and  in  Mitehd  vs.  Harris^  above  re- 
ferred to,  and  alsof  in  the  case  of  Daiios  vs.  JMbncejf,  8 

(r)  WaUOD  tw.  Clemeiit,  Rol  p.  5.    Krd  oa  Avardi,  51. 
(A)  Delaval  v.  MaschftlL  1  Mo.  «74.    Sr.  T.  Rnymond,  805.    1  Ler.  385. 
Mk^l  vt.  Hmii.   lL.BiqrmoBd,6n.   IS  Mod.  512.    lSalk.71,72. 
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Geo.  TlfCiJ  iSf  that  by  the  nomination  of  an  nmpiret  the 
authority  of  the  arbitrators  is  at  an  end.  •  And  Sergeant 
WiHiams,  the  lefimed  and  accurate  annotator  of  Saun-  Rfehwdi 
ders"^  ReportSf  is  of  the  opinion>(^JJ  ^1^^^  ^bat  is  now  the  Broekeo. 
settled  law.    If  this  be  the  true  ground  of  decision^  there   ^^'iS^* 
is  certainly  as  much  reason  for  supporting  an  umpirage 
made  heforej  as  for  supporting  one  made  after  the  time 
limited,  by  tlie  submissioUf  for  the  arbitrators  to  mal^e    . 
their  award.    In  both  cases  the  power  of  the  arbitrators 
is  at  an  end.    In  the  last  case  it  expired  by  efBnx  of  time ; 
in  the  first,  by  the  act  of  the  arbitrators  themselves. 
But»  in  some  of  the  cases,  the  reason  assigned  for  support- 
ing  such  an  umpirage  is,  that  although  the  arbitrators 
might,  notwithstanding  their  nomination  of  the  umpire, 
have  proceeded  tliemselves  to  make  an  award ;  yet,  as  in 
fact  they  made  no  award  within  the  time,  the  umpirage 
shall  be  good.fkj    This  reason,  also,  applies  with  equal 
force  to  umpirages  before  and  after  the  time  allowed  to    ^ 
the  arbitrators. 

We  find,  also,  that  where  the  time  within  which  the  um* 
pii*age  is  to  be  made,  is  the  same  with  that  limited  to  the 
arbitrators,  if  the  umpire  is  appointed  by  the  arbitrators^ 
and  makes  his  umpirage  before  the  expiration  of  the  time^ 
such  an  umpirage  will  be  supported.(^I^  We  see  no 
reason  for  supporting  an  umpirage  in  such  a  case  that 
does  not  apply  to  that  now  before  the  court. 

Where  there  is  the  same  reason,  there  is  the  same  law. 
We  are,  therefore,  of  opinion,  that  the  first  objection  made 
to  the  award,  is  not  entitled  to  any  weight. 

Nor  are  we  inclined  to  allow  any  force  to  the  objection, 
that  Brockenbrough  was  directed  to  pay  the  money  award- 
ed, jointly  with  Beale.    The  award  itself  shews,  that  no 

nUep.  Pne.C.B.U6. 

/)  S  vol.  1S3.6. 

1?)  Elliot  v9,  Cheval,  Liitw.  5AU  See  alio,  Jenniogi  tit.  Vaodepot,  Cro. 
Ch.  S6d,  aod  Dekval  i».  MaaehaU,  abore  oited.    Kyd  on  Awards,  5t-2^. 

{I)  Fyall  V9.  Varier,  1  RoU.  961,  pi.  5.  Oodbolt,  S41.  Twitleton  vt.  Tra. 
▼crt,  1  LeT.  174,  2  Keb.  15.  See  alao,iiQte  7,  SSaimdert,  ld3.  Kjdoa 
Awardf,  SO. 
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^-    .other  matters  were consideredf  but  those  between  Rich- 
ards and  Beale.    That  direction  was  evideatly^  tberefoiy^ 


Bwiiards   made  in  adherence  to  the  infornu^ty  of  expression  in  the 

Biwken.  Condition  of  the  bond,  which  requires  ^  the  said  John  H* 

^^^^   Beale  and  the  said  Newman  Brockenbroogfa^  to  stand  to 

the  award.    It  can  only  be  regarded  as  sarplnsi^. 

Nor  is  there  any  thing  in  the  objection  to  that  part  of 

'  the  award  which  states,  that  Richards  shall  retain  to  him- 

self  a  portion  of  Bealtfd  share  of  the  com.  OBTeiy  thing 

is  to  be  presumed  in  favour  of  an  award.    We  are  not 

told  bow  much  of  the  corn  bad  been  used  by  Beale^  nor 

bow  many  articles  had  been  furnished  for  the  use  of  his 

funily,  by  Richards;    There  is  nothing  -to  shew,  that 

Richards  was  directed  to  retain  more  of  Beale's  share  of 

the  com. than  he  ought  to  have  retained. 

Perceiving  no  ground  to  impeach  this  award,  we  are  of 
opinion,  that  the  judgment  is  errooeoi».    It  must,  there- 
.    fore,  be  reversed,  and  judgment  Entered  for  the  appellant, 
pursuant  to  the  verdict.    *    . 


)^'      Kidd's  administrator  €^ain9t  Alexander's 
ppN^  administrator. 


TfcM  0ertifi«to  of  a  Botny  piblby  dMt  a  veleMe  Wit  ftoiracywleds^ 
to  be  kif  «ot  and  deed,  oQghtiipt  Ca  be  veeeived  in  cfideiMe;  but  the  depo* 
aithn  of  the  notaiy  pnblio,  w  some  eqaindent  tettimony,  oa^t  to  be  pio- 
dooedtotheeoart. 


This  suit  was  originally  brought  in  the  county  court  of 
Caroline,^  and  afterwards  removed^  h;f  eerHorarip  to  the 
Fredericksburg  chancery  court 
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The  administrators  of  Isaac  Kiid^  filed  their  bill  to  in-     ^^ 
join  a  jndgaient  obtained  against  them  by  Benjamin  Alex-  v^^^r^ 
ander,  on  a  bond  executed  by  their  intestate)  as  security    KUd's 
to  one  John  Segan    They  allege  that  considerable  pay-      t.#.  ' 
nients  had  been  made  towards  the  discharge  of  the  said  '^^2^?''' 
bond ;  one  in  particnlar^  in  Wiliiam  HUPs  bond  for  106L 
paid  to  John  SeoU,  to  whom  at  that  time  the  bond  afore* 
said  of  John  Segar  had  been  transferred!  though  not  le- 
gally assigned  :  that  having  no  wish  to  postpone  the  pay- 
ment of  any  balance  actually  doei  they  agreed  to  waive 
the  issuOf  and  prove  their  discounts  before  John  Pendle- 
ton :  that  in  consequence  of  the  non-attendance  of  a  wit- 
nessy  at  the  time  and  place  appointed^  they  have  had  no 
opportunity  to  establish  their  payments  and  set-offb,  and 
the  judgment  has  become  final.    They  therefore  pray  an 
InjanctioHi  and  other  relief. 

The  injunction  was  awarded. 

Alexander  having  died,  the  suit  was  revived  against  his 
administrator^  who  answered  that  he  has  no  personal 
knowledge  of  the  transactions  in  question,  but  believes  it 
to  be  true,  that  the  said  Alexander  parted  with  the  bond» 
without  assigning  it,  and  that  he  was  not  to  make  it  good^ 
nor  was  any  recourse  to  be  bad  against  Alexander^  in  de*' 
fault  of  payment. 

A  motion  to  dissolve  the  injunction  was  denied. 

Israel  and  JoAn  P.  Pleasants,  were  admitted  defendants, 
on  their  motion.  They  filed  an  answer  stating ;  that  John 
Scott  (named  in  the  bill)  being  indebted  to  the  defendantsy 
they  received,  by  their  agent,  the  said  bond,  with  an  as- 
signment of  a  number  of  small  bonds  on  other  persons ; 
although  at  the  same  time,  they  understood  that  the  said 
Scott,  held  other  bonds  of  the  said  Segai**s,  to  which  there 
was  no  security,  and  against  which,  they  were  Induced  to 
believe  there  were  some  set-offs  on  account  of  payments 
to  the  said  Scott  by  the  said  Segar.  They  conceive,  that 
if  there  had  been  no  set-oflb  against  these  last-mentioned 
bonds,  Scott  would  rather  have  assigned  these  for  the 

Vol-  I.  58 
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M?!     I^yin^nt  ef  his  debt,  tban  to  liam  iMlgmd  a  pared  of 

v^^v^^  small  bonds,  which  be  did*    The  defendants  state^tbat 

Kid^a    they  allowed  to  the  said  Scott,  the  full  aaoynt  of  Segai^s 

va. '     and  Kidd^8  bondt  and  have  never  received  a  cent  ob  ac« 

^'^dl^ count  of  it:  that  tliey  have  Imrd  and  believe^  that  the 

set-oils  onght  to  be  applied  to  the  other  bonds  of  the  sud 

Segar,  held  by  Scott,  and  not  to  that  la  which  Kidd  was 

the  surety:   that  very  soon  after  obtaining  pessessiofi 

of  the  said  bond,  the  defendants  lost  no  time  in  reducing 

their  claim  to  a  judgment :  that  Segar  never  directed  the 

appUeation  of  his  payments,  to  this  particular  bond  in 

which  Kidd  was  his  surety  $  and  it  is  not  pnobiyu^  that 

Scott,  the  creditor,  would  apply  those  payments  to  this 

bond,  in  preference  to  the  bonds  which  he  held  without  any 

additional  security. 

Several  depositions  were  taken,  all  of  which,  go  to  es* 
tablish  the  plaintiff's  aUegations,  except  that  otJakn  SMi, 
who  is  mentioned  in  the  foregoing  bill  and  answers,  as 
having  received  the  bond  in  question  from  jfiexander,  and 
transferred  it  to  Jsrad  and  Jolm  PUosomU.  Before  bis 
deposition  was  taken,  Israd  and  John  Plea$anU  executed 
a  release  to  Scott  under  their  mal,  relinquishing  all  claim 
on  the  said  Scott,  on  account  of  the  transfer  of  the  bond 
to  them.  The  execution  of  this  release,  was  certh&ed  by 
John  GUI,  notary  pMic  oj  the  slate  of  Maryland^  in  the 
form  in  which  notarial  acts  are  usually  esecuted. 

The  chancellor  referred  the  accounts  between  the  par- 
ties to  a  commissfoner,  who  reported  a  balance  of  S  S99 
48,  to  be  due  from  Segar  and  JSdd,  to  Israd  and  John 
P.  Pleaoants.  Exceptions  were  filed,  and  the  chancellor 
decsreed,  that  the  ii^junction  should  be  dissolYed  as  to  the 
sum  of  S 177  15  cents,  with  interest,  &c.  (that  being  the 
balance  due,  after  applying  to  the  plaintiff's  credit,  a  due 
proportion  of  Bill's  bond,  in  the  proceedings  mentioned,) 
and  that  the  injunction  be  perpetuated  as  to  the  residue  of 
the  said  judgment.  From  this  decree^  the  plaintifi  ap« 
pealed. 
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May  14«— Judge  Bbookb,  delivered  the  opinion  of  the 
court r 

The  court  not  deciding  whether^  if  proved,  the  release 
in  the  record  wo«M  he  oAsctnal  to  hind  the  late  house  ct^^^' 
Israel  and  John  P.  Pleasants,  is  of  opinion,  that  the  cer- 
tificate of  the  notary  public^  John  Oill,  that  John  P. 
Pleasants^  partner  in  the  late  house  of  Israel  and  John  P. 
Pleasants,  acknowledged  it  to  be  his  act  and  deed,  was 
inadaissibk  evidence  to  prove  ttio  exeoittion  of  the  said 
release.  To  effect  that  objecl»  the  deposition  of  the  no- 
tary puUiCf  or  some  equivalent  teMiiaony,  ought  to  be  be- 
fore the  court.  In  the  absence  of  sncb  proof,  the  court  is 
of  opinion,  that  John  Scott,  the  assignee  of  the  bond  in 
questioUf  was  an  incompetent  witness*  and  his  deposition 
and  affidavitf  also  inadmissible  testimony. 

The  court  is  further  of  opiniony  that  admitting  the  re- 
lease to  have  been  well  executed,  and  the  competency  of 
the  witness,  John  Scottf  his  testimony  would  be  entitled  to 
butKttle  weight;  it  appearing  by  his  own  shewing,  tliat  he 
assigned  the  said  bond  to  Israel  and  John  P.  Pleasants*  as 
then  wholly  due  and  unpaid,  though  by  his  receipt  for 
HiU^s  bond,  and  the  application  of  it  according  to  the 
terms  of  the  receipt,  a  large  proportion  of  the  bond  in  queo- 
tioUf  was  dischai*ged  at  the  time  of  the  said  assignment,  of 
which  be  was  not  ignorant  when  he  gave  his  deposition 
and  affidavit  in  the  cause.  The  court*  for  tlie  foregoing 
reasons,  reverses  the  chancellor's  decree  j  and  it  is  de- 
cred  and  ordered,  ihat  the  iiyunction  be  perpetuated*  ex- 
cept for  the  sum  of  £20  96  cents*  with  interest*  at  the 
rate  of  five  per  C€iU.,  from  the  1 5th  of  October^  160£*  until 
paid. 
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Green  against  Skipwitb. 


It  if  error  in  a  oonrt  of  law  to  aiter  a  judpiient  agaktt  a  defendaDty  on  the 
day  after  a  oooditional  judgment  has  beoo  eoftfirmed  ai  tfaemks.  The  de- 
fendant has  until  the  next  term  after  the  oonditioiial  judgment  is  eon&rmcd 
in  the  offiee,  toiet  it  asid^  nnder  the  aet  of  assembly. 


This  was  an  action  of  dcbt^  brought  by  Skipwith  against 
Green,  in  the  superior  court  of  Meclclenburg.  A  condi- 
tional judgment  was  entered  against  Green  and  his  ap- 
pearance  bail,  which  was  conflmied  on  the  7ih  April,  at 
the  rules.  On  the  8th  day  of  April  following,  judgment 
was  rendered  by  the  court,  the  defendant  <<  still  failing  to 
answer  the  plaintiflTs  action. 

Green  obtained  a  supersedeas  from  a  judge  of  the  court 
of  appeals. 

May  19. — Judge  Brooke,  delivered  the  opinion  of  the 
court : 

The  court  is  of  opinion,  that  it  was  error  in  the  superior 
court  to  enter  a  judgment  against  the  defendant,  on  (he 
day  after  the  conditional  judgment  had  been  confirmed  at 
roles ;  the  defendant  having  until  the  next  term  after  the 
conditional  judgment  is  confirmed  in  the  oflSce,  to  set  it 
aside,  under  the  act  of  assembly. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded, with  liberty  to  the  appellant  to  plead  and  set  the 
oflk^  judgment  aside,  on  the  usual  terms^  or  to  be  final, 
in  case  of  his  failure  to  set  Ic  aside. 
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Hairston  against  Cole.  m^; 


A  bUl  of  ex«qitioot,  ttating  tbat  ft  iiiiiMiMript»  *<parportiBKtobe  aeopy  of  aa 
"  afit  of  the  General  Attemblj,  eotUled  an  aet,  ^.,"  U  too  imperfect  to  ena- 
ble the  court  to  proooimoe  any  opinioD  thereon,  k  not  being  stated  that  the 
nid  copy  wm  airthenticated,  and  how  aothentkated,  and  the  manoMript  not 
being  wC  out  in  the  bill  of  exeeptioni. 

Where  a  bUl  of  exceptions  states  a  ease  impeileetly,  the  cause  will  be  remand- 
ed for  a  new  trial. 


This  was  an  ejectment  brought  in  the  superior  court  of 
Henry  county,  by  Cole  against  Hairston.  At  the  trial, 
the  plaintiff  offered  in  evidence,  a  manuscript,  purporting 
to  be  the  copy  of  an  act  of  the  General  ^icmbly  (jf  Virginia^ 
the  title  wheretf  i$  in  these  words,  *^  an  act  to  suspend  in 
<'  part,  the  operation  o(  the  act  concerning  escheats  and 
^'  forfeitures  from  British  subjects,  and  for  other  purpo- 
^<  ses.'^  The  defendant  objected  to  the  introduction  of  this 
evidence  |  but,  tbe^  court  overruled  his  objection,  and  per- 
mitted this  paper  to  go  to  the  jury.  The  defendant  ex- 
cepted. The  jury  found  a  verdict  for  the  plaintiff,  and 
the  court  rendered  judgment  in  his  favor.  From  this 
judgment^  the  defendant  appealed. 

Wickham,  for  the  appellant*'*^ 

The  attorney  General,  for  the  appellee. 

May  £0.— Judge  Bbooke^  delivered  the  opinion  of  the 
court: 

The  statement  in  the  bill  of  exceptions,  that  a  manu- 
script purporting  to  be  a  copy  of  an  act  of  the  General  Jis^ 

*  Wickham  referred  to  the  following  cases  to  shew  that  th^  court  will  send 
a  danse  bade,  when  a  bill  of  exceptions  states  a  case  too  Imperfectlr  to  render 
a  judgment.  1  Call,  S15,  283,  Bair^tt  V9,  Tazewell.  3  Munt.  S53,  356, 
Bea^Vf.Tabb'sadm'r. 


\ 
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$enMy  of  Virginia,  enHtted  an  act,  &c.  is  too  imperfect  to 
enable  the  court  to  prommiice  any  opmioii  thereon*  it  not 
being  stated  that  the  said  copy  was  authenticated*  and  how 
authenticated*  nor  is  the  said  manuscript  set  out  in  the  bill 
of  exceptions.  The  judgment  is  therefore  revived*  UkA 
the  cause  remanded  for  a  new  trial. 


^;  Brown  agmnst  Matthews. 


An  appeid  «  taken  from  the  eounty  eoart  litto^  in  elitnwrfy  md  a  bond  U 
given,  whieh  is  in  fiict  a  certiorari^  aad  not  an  appeal  hood.  No  o6jec« 
lion  is  made  to  the  regularity  of  the  bond  in  the  court  of  ehanoery.  An 
appeal  is  taken  to  the  Court  of  Appeals.  In  thai  eouit,  an  objeodm  ia  made, 
for  thearsttnne,tothebond.  ThealitjeetkRieofirtitoolstes  hot  if  ktasd 
been  made  in  the  eourt  of  ohaneeiy,  that  coort  eould  only  haw  <£snissed 
the  appeal  idsi,  or  have  laid  the  party  under  a  rule  to  give  a  proper  bond, 
in  a  reasonable  time. 


This  was  an  appeal  from  the  chancery  covrt  <tf  Green- 
brier* which  reversed  a  decree  of  the  coonty  court  of 
Greenbrier  sitting  in  chancery. 

A  suit  was  brought  in  the  county  court*  by  SamuH 
Brown  against  John  Matthews  and  others*  which  was  de- 
cided in  favor  of  the  said  Brown.  On  petition  to  the 
chancellor*  an  appeal  was  allowed  on  the  usual  terms  of 
giving  bondy  &c.  A  bond  was  accordingly  given ;  but  it 
was  in  fact  a  certiorari  bond*  instead  of  an  appeal  bond. 
In  the  court  of  chancery*  no  notice  whatever  was  taken 
of  this  error;  but  the  chancellor  entertained  the  appeal^ 
and  finally  reversed  the  decree. 
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An  appeal  was  taken  to  this  coort  by  Brown.  ^' 

JFickham,  for  the  appelbuit,  comended,  that  there  was  ^^^v^ 
no  appeal  from  the  coantf  coort  to  the  court  of  chancery,    Bnmm, 
as  no  appeal  bond  had  been  given,  or  if  it  were  given,  the  Matthewt, 
bond  was  not  good,  being  only  executed  by  a  surety.    He      ^^' 
said,  that  the  court  of  appeals  would  look  into  the  regu« 
larity  of  the  steps  in  taking  an  appeal ;  and  that  this  case 
was  not  like  that  of  a  court  of  original  jurisdiction,  where 
a  party  has  a  day  given  him  to  plead.    He  must  take  ad* 
vantage  of  an  error  in  this  way,  or  in  none. 

May  22.— Judge  Brooke,  delivered  the  opinion  of  the 
couK : 

The  court  is  of  opinion,  that  if  the  bond  was  such  a 
bond  as  seemed  to  be  supposed  by  the  bar,  the  objections 
taken  to  it,  would  not  avail.  But  the  bond  in  the  record, 
is  a  certiorari  bond,  and  not  an  appeal  bond.  If  objected 
to  in  the  court  of  chancery,  that  court  would  not  have  fi- 
nally dismissed  the  appeal.  The  taking  an  improper 
bond,  being  the  mistake  of  its  clerk,  the  most  it  could  do, 
would  be  to  dismiss  it  nm,  or  to  lay  the  party  under  a  rule 
to  give  a  proper  bond  in  a  reasonable  time.  In  this  court, 
the  objection  comes  too  late.  The  appellant  Brown,  who 
was  the  appellee  in  the  court  of  chancery,  having  not  only 
omitted  to  make  the  objection  there,  but  by  putting  in  a 
plea,  admitted  that  the  appeal  was  regularly  before  that 
court.  On  the  merits,  the  court  is  of  opinion  to  affirm 
the  decree. 
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J5^;         Howard  against  The  Overseers  of  the 
^^^""^^  Poor,  ijc. 


On  an  appeal  from  an  order  of  a  eounfj  court,  providbg  for  the  support  of  a 

baitard  ehild»  it  k  error  for  the  appellate  eoart  to  receive  new  eYideooe  of 

the  iboty  which  was  not  before  the  coun^  ooort. 
The  c^t  of  appealing  from  yac/«»  n  con&ned  to  tfie  eaaea  of  roilli,  roade^  (he 

probat  of  wills,  and  eertifioates  for  obtaining  administration. 
When  a  charge  is  made  before  a  magistrate  by  the  mother  of  a  bastard  child» 

the  charge  ought  to  be  taken  down  in  writing,  under  the  act  of  aswmbly. 


Sarah  Pemberton  made  oath  before  a  magistrate  of 
Powhatan  coanty^  that  Thomas  Howard  was  the  father  of 
a  bastard  child^  of  which  she  had  been  delivered ;  and^ 
upon  the  application  of  one  of  the  overseers  of  the  poor^ 
who  stated  that  the  said  child  would  become  chargeable 
upon  the  county ^  the  magistrate  bound  the  said  Howard 
in  a  recognizance  to  appear  at  the  next  county  court  of 
PowhataUf  and  abide  by,  and  perform  the  orders  of  such 
courtf  as  should  be  made  In  the  premises.  Butt  he  did  not 
take  down  the  charge  of  Sarah  Pemberton  in  writing. 

The  county  court,  upon  hearing  the  complaintf  ordered, 
that  Thomas  Howard  should  be  charged  with  the  annual 
payment  of  thirty  dollars^  for  the  maint^iance  of  the  said 
child,  for  the  term  of  ten  years^  &c. 

Howard  appealed  to  the  superior  court  c^  Powhatan. 

On  the  trial  of  the  appeal^  sundry  witnesses  were  heard, 
and  the  court  affirmed  the  judgment  of  the  county  court ; 
and,  on  the  motion  of  Thomas  Howard,  it  was  ordered, 
that  the  said  testimony  should  be  spread  upon  the  record. 

Howard  appealed  to  the  court  of  appeals. 

JVlc/urfos,  for  the  appellees. 
No  counsel  for  the  appellant. 
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Jlfay  29.— Judge  Bbooke^  delivered  the  opinion  of  the 
court : 

Howanl 

The  court  is  of  opinion,  that  the  appeal  from  the  county  Oreneen 
to  the  superior  courtf  was  not  an  appeal  from  the  faci^but  ^^^'  ^' 
from  the  Uvw  only  ;  and  that  it  was  irregular  in  the  supe- 
rior courtf  to  receive  evidence,  which  was,  or  ought  to  have 
been  heard  by  the  county  court;  the  18th  section  of  the 
act  to  reduce  into  one  the  several  acts  concerning  the 
court  of  appeals,  and  the  special  4;ouH  of  appeals,  having 
virtually  iimited  appeals  from  the  Jwd^  to  the  cases  of  * 
vmIUm^  readsy  the  probat  of  wHls,  and  certificates  far  obtain^ 
ing  administration.  The  court,  however,  would  not  re- 
verse the  judgment  of  the  superior  court»  for  this  error. 
But,  on  the  authority  of  the  case- of  JUann  vs.  The  Com* 
monwealtkifaj  and  on  further  consideration  of  the  2dd 
section  of  the  act,  providing  for  the  pooTf  and  declaring 
who  shall  be  deemed  vagrants,(^6J  it  appearing  by  the 
proceedings  in  the  county  court,  that  the  charge  before 
the  magistrate  by  the  mother  of  the  bastard  child,  was 
not  taken  down  in  writing,  according  to  one  of  its  provl- 
sions,  the  court  is  of  opinion^  to  reverse  both  judgments^ 
and  to  dismiss  the  complaint, 

(a)  6  Manf,  453.       {b)  (M  Rcr.  Code,  1 83. 
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Gwathmeya  against  Bagland. 


182.1. 
June. 


A  debtor  exe«atei  se^ral  notes  to  hii  erediter,  tad  fifet  a  deed  of  tnnt  to 
seeare  their  payment.  The  fint  note  is  dolj  paid.  The  eredkor  aaiigiit 
the  seeond  note  to  a  thu*d  person,  without  aasigning  the  deed  of  trait  The 
third  note  is  assigned  to  another  person,  together  with  the  deed  of  tras(« 
The  Msignee  of  the  seeond  note  is  entitled  to  the  first  satisfaHiflP  oat  of  tht 
tmtt  fund. 


A  deed  of  trust  was  executed  by  William  and  Francis 
Sutton  to  trusteesf  to  secure  the  payment  of  three  notes 
to  a  certain  Anderson  Barrett.  The  first  note  was  paid  ; 
the  second  transferred  by  ^endorsement  to  Nathaniel  Bag* 
land,  without  any  assignment  to  him,  of  the  deed  of  trust  f 
the  third  note  was  endorsed  to  Robert  and  Temple  Owatb* 
mey,  who  took  an  assignment  of  the  deed  of  trusty  for 
their  security. 

The  trustees  haying  advertised  the  land  for  sate,  to 
satisfy  Ragland's  claimt  Robert  and  Temple  Gwatbmey 
filed  a  bill,  in  the  superit>r  court  of  chancery  of  Rich* 
mond,  against  Ragland  and  the  trustees^  to  iiyoin  them 
from  selling  the  trust  property,  to  satisfy  Ragland's  claim  ; 
alleging,  that  as  they  had  taken  an  assignment  of  the 
deed  of  trust,  and  Ragland  had  not,  they  were  entitled  to 
a  preference  over  hiro^  in  satisfaction  of  their  claim  out 
of  the  trust  property. 

The  injunction  was  granted. 

Ragland  answered,  that  he  was  induced  to  take  an  as- 
signment of  the  note  in  question^  by  the  etiuitable  right 
which  he  acquired  thereby,  to  the  deed  of  trust ;  without 
which  he  would  not  have  taken  the  said  note. 

On  motion  of  Ragland,  the  Injunction  was  dissolved  ; 
from  which  order  the  plaintiffs  obtained  an  appeal^  from 
a  judge  of  the  court  of,  appeals. 


nm 
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Wickham  and  Ltigh^  for  th6  appellants.  j^^* 

W.  Hay,  junr.,  for  the  appellee.  Gwwhineyt 


vs. 


Jme  S.— Judge  Brookb^  delivered  the  opinion  of  the 
court: 

The  court  is  of  opinion^  that  the  deed  of  trust  Arom 
the  Buttons,  being  intended  bj  the  parties  to  it,  as  addi- 
tional security  for  the  payment  of  the  note  to  Barrett  or 
his  assigns,  in  the  order  in  which  they  fell  due,  it  followed 
the  notes  into  the  hands  of  the  several  holders  thereof; 
and  that  it  was  not  competent  to  Barrett,  by  an  assign- 
ment of  the  deed  to  the  appellants,  (without  the  assent  of 
the  appellee,  to  whom  the  second  note  had  been  assigned) 
to  deprive  him  of  his  priority  of  right»  to  demand  a  sale 
of  the  trust  property  in  the  deed,  if  necessary  to  the  pay- 
ment of  the  note  so  assigned,  in  the  order  of  payment 
expressly  directed  by  the  deed.  No  misrepresentation  or 
fraud  being  imputed  to  the  appellee  by  the  bill,  he  stands 
on  as  equitable  ground  as  the  appellant ;  with  this  differ- 
ence, that  by  the  directions  of  the  deed,  as  assignee  of 
the^second  note,  he  has  priority  of  right  to  be  paid  out  of 
the  trust  fund.  The  deed  being  assigned  to  tlie  apiiellants^ 
gave  them  full  notice  of  the  order,  in  which  tbe  notes 
were  to  be  paid  to  Barrett  or  his  assigns,  and  at  least  put 
them  on  tbe  enquiry,  whether  the  first  and  second  notes 
had  been  paid  at  the  time  they  took  the  assignment  of  the 
third  note,  and  of  the  deed  of  trust.  By  not  making  that 
enquiry,  if  they  relied  on  the  trust  fund  as  security  for 
the  payment  of  the  note  assigned  to  them,  they  may  have 
lost  their  money.  However  that  may  be,  as  against  the  ap- 
pellee, to  whom  no  negligence  or  fraud  is  imputable,  the 
court  is  of  opinion  that  he  has  no  claim  to  be  preferred. 
The  decree  is  therefore  afllrmed. 


Ragland. 


APPENDIX. 

No.  1. 


A^'        ^^^S^  Cabbjx's  opinion  in  the  case  of  Burwell  and 
^-^r>^  <>^^^  against  Corbin  and  othersp  which  was  omitted  in 
pagQ  14r. 

Judge  Cabexl  : 

Two  questions  arise  in  this  case  : 

1.  As  to  the  admissibility  of  the  deposition  oC  WilUam 
BalK 

2.  As  to  the  due  execution  of  the  will. 

1.  The  ohjection  to  BalPs  testimony  is^  that  he  bad  an 
interest  in  the  causot  at  the  time  his  deposition  was  taken^ 
by  his  being  then  liable  to  the  costs  as  the  next  friend  of 
the  infant  plaintiflb. 

If  he  really  was  thus  liable  to  the  oosts,  the  objectioa 
would  be  insuperable,  and  bis  deposition  inadmissible.  I 
do  not  deem  it  important  to  decide,  in  this  case,  what  acts 
of  appointment,  or  of  approbation  or  pcntnission,  on  the 
part  of  the  court,  are  necessary  to  constitofe  a  neod 
friend  $  nor  in  what  particular  stage  of  the  suit,  such  acts 
must  be  performed.  But  I  hold  it  to  be  a  principle  of  na- 
tural justice,  not  contrayened  by  any  law,  that  whatever 
the  court  may  do,  no  man  can  be  made  a  next  friendf  so 
as  to  subject  him  to  costs,  without  bis  own  c<msent  In 
the  case  now  before  us,  such  consent  is  not  expressly 
proved  j  nor  is  it  to  be  implied  from  any  testimony  or 
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proceeding  in  the  cause.    It  does  not  appear,  that  he  had     j^^ 
any  agency  in  institating  or  conducting  the  suit.    There  s^^sr^^^ 
is  not  merely  the  total  absence  of  testimony  to  prove  con-  ^^IJ^^J., 
sentf  express  or  implied ;  but  there  is  as  strong  proof  to      ^'     . 
shew  that  he  did  not  consent,  as  could  be  expected  to  be    ou^»? 
adduced  in  support  of  a  negative :  for  the  attorney,  who 
instituted  the  suit,  expressly  states,  that  he  used  the  name 
of  Ball  as  next  friend,  without  consulting  him,  and  with- 
out his  authority ;  and  that  so  far  as  he  knew  or  believed, 
Ball  was  not  apprised,  prior  to,  or  even  at  the  time  of, 
giving  his  deposition,  that  his  name  had  been  so  used : 
nor  is  such  knowledge  fixed  upon  him,  by  any  other  wit- 
ness in  the  cause.     He  cannot,  therefore,  be  liable  to 
costs ;  and,  not  being  so  liable,  the  idea  of  his  being  inte- 
rested vanishes ;  and,  with  it,  the  objection  to  his  testi- 
mony. 

2.  The  other  question  relating  to  the  execution  of  the 
will,  is  of  great  importance  on  account  of  the  principles 
it  involves. 

The  testamentary  disposition  of  property  is  a  legiti- 
*inate  and  necessary  subject  of  municipal  regulation. 
Even  if  the  right  to  make  such  disposition  does  not  rest 
entirely  on  municipal  laws,  it  c^ainly  must  depend  on 
them  for  its  efTectuai  and  beneficial  exercise.  They  re- 
gulate the  manner,  and  point  out  the  solemnities  which 
must  attend  it;  they  {Hrescribe  the  proof  for  establishing 
and  perpetuating  the  disposition^  and  they  enforce  its  exe- 
cution. 

After  a  will  has  been  detemioed  to  have  been  duly  ex- 
ecuted^ our  laws  pay  great  regard  to  the  want  of  advice 
or  of  learning,  in  which  it  may  have  been  written  |  and, 
therefore,  construe  it  benignly^  with  great  favour  and  H- 
berality,  so  as  to  effisctuate  the  real  intention  of  the  testa- 
tor, although  be  may  not  have  used  the  words  and  phrases 
most  proper  for  expressing  that  intention.  But  no  such 
liberality  is  permitted  in  dispensing  with  any  of  the  re- 
quisites of  the  statutoi  as  to  the  execution  and  proof  o/ 


470  App£in»is.*-^No.  U 

j^.    the  will.    The  ferros  required  for  these  purfMses,  are 

%^"v^%i^  gnants  devised  by  the  wisdom  of  ttie  le|^attire»  f^gminst 

^^^11^  the  practice  of  imposition  on  testators  m  eotk^migf  and 

v$.      the  fahrication  af  false  and  spuHoas  wiHs  after  their 

oibtrt.    deaths.    A  strict  adherence  to  these  reqalsites  ma  j  some* 

times  defeat  the  wishes  of  particular  indiTidaals.    But  it 

is  better  to  permit  a  particular  iiiGonvenience»  than  a  ge« 

neral  mischief.    And  this  maxim  is,  perliapsy  mere  appli« 

cable  to  this  sabject,  than  to  most  others ;  isr»  if  a  ma« 

fails*  by  omitting  the  requisites  of  the  statute,  to  make  a 

will  for  hiaMelf,  the  law  makes  one  for  him ;  which,  in 

most  cases,  is  a  good  will,  and,  in  many  cases,  the  best 

will. 

Our  statute  of  wills  requires,  that  a  wilt  8hal\  he  in 
ikig;  tiiat  it  shall  be  signed  by  the  testator,  or  by  i 
other  person  in  his  presence,  and  by  bis  direction ;  and 
moreover,  if  not  wholly  written  by  himself,  that  H  shall 
be  ottered  by  two  or  more  credible  witnesses,  subscribing 
their  names  in  his  presence.  It  is,  in  its  essential  parts, 
very  nearly  a  transcript  from  the  English  statute  of  d9tb 
Ch.  3,  ch.  3,  commonly  called  The  Statute  of  Frauds  and 
Perjuries.  The  principal  difference  is,  that  we  do  not  in 
any  case»  require  more  than  two  witnesses,  while  they  re* 
quire  threie ;  and  that  we  dispenvse  entirely  with  the  attes- 
tation of  subscribing  witnesses*  where  the  will  has  not  only 
been  signed  by  the  testator*  but  wholly  written  by  himself. 
The  English  decisions  on  the  subject  of  wiUs,  wtU  be 
therefore  entitled  to  great  respect. 

As  to  what  shall  amount  to  proof,  that  a  will  was  signed 
by  the  testator,  a  question  arose  in  Englaml  shortly  after 
their  statute,  which,  although  decided  as  early  as  the  year 
1682,faJ  has  been  renewed  from  time  to  time,  till  tbe 
year  l^lS.fbJ  That  question  was,  whether  the  witnesses 
should  *^$ee  the  testator  sign,**  or  whether  the  testator's 
acknowledgment  of  the  signaturoy  would  be  sufltcient.    It 

(a}8ee8Cb.Ca.l09.   (5)iyet.aii<lBeaiii«868>Vreftbre*ohv«^Keimedr. 
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is  truftt  ibe  question  did  not  tlwajs  aMume  that  preciso    J^ 
form ;  for,  it  waa  often  in  the  ahapi'  of  an  enqair  j,  whether  s^^v^ 
the  witflMBseB  could  mUmt  at  afferent  timti.  But,  altboagh   Bwweii 
differing  In  fi>mi»  the  question  was,  in  tmci$  the  same ;  for,      «». 
the  wiH  baring  been  signed  in  the  presence  of  one  or  more  ^^"^^^^^ 
witnesses,  thoso  who  were  called  In  to  attest  it  afterwards^ 
cooM  attest  the  acknowledgment  only.    There  was,  in* 
deedy  one  casOf f  cj  in  which  the  testator,  ^*  with  his  pen* 
went  over  his  name  t**  but  no  importance  was  attached  by 
the  court  to  that  circumstance*    The  real  question  wasy 
whether  the  acknowUdgmetU  by  the  testator,  was  sufficient. 
It  Is  somewhat  remarkable,  that  the  bar  should  so  often 
have  made  this  question ;  for  it  was  decided  by  the  courts 
invariably,  in  favour  of  the  sufficiency  of  the  acknow- 
ledgmentf  d^     It  Is  possible  that  the  case  of  Lea  vs.  Idb^ 
Carthew  S5^  may  be  considered  as  constituting  an  excep* 
tlon  to  this  current  of  authorities.    But,  so  far  as  relates 
to  this  poi^tf  the  question  did  not  arise  in  thai<ase ;  foi^ 
the  will  was  proved  by  one  witness  only,  and  the  codicU 
by  two.     What  fell  fh>m  the  judges  in  that  case  on  this 
f^Anty  may  be  considered  as  an  Mier  dietwm;  and  it 
was  so  regarded  by  Parker^  chief  baron,  in  EUis  vs. 
8mUk.CeJ 

The  ceansel  for  the  appellants,  wMIe  they  rightly  con* 
tended  that  the  signature  to  tlie  will  must  be  proved,  and 
ivhile  they  admitted  that  proof  of  the  testator's  ccfcnow- 
kigmmU  of  the  si^rnoture,  would  be  received  as  full  proof 
of  the  9ignaUMre  itself,  contended  neverthelesst  that  proof 
of  the  testator's  aeknowUdgme^,  that  a  writing  purporting 
to  be  a  will,  and  having  the  testator's  name  signed  to  it» 
is  kis  wlUj  wsuM  in  no  case  be  sufficient.    I  have  exa* 

(c)  JoMt  9$.  Uke.  8  Adckt,  17%,  tad  S  Vm.  4Stf,  (in  a  mm.) 

{a)  Anon.  8  Cha.  Ca.  109.    Cook  vt.  Parsons,  Prec  Ch.  184.    Lemajne  vt, 

Stanley,  S  Lev.  1.  Jones  t».  Like,  8  Atkins,  176.  (in  a  note.)  8  Ves.  455, 8. 

C.    Dormer  vc  llMHand.  8  P.  Wms.  509.    Qrarson  V9.  Atkinson,  8  Ves. 

454    Stonehooie  vs.  Evelvn,  3  P.  Wms.  858.    EDis  vs.  Smith,  1  Ves.  n*.  11, 

Addy  vs.  Grix,  8  Yes.  504 }  and  Westbreaeh  x^,  Kennedy,  1  Yes,  and  Beam. 

(^)  I  Vet.  jr.  p.  18. 
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1SS8.    mined  with  minute  attention^  every  case  to  which  ^y  re* 
v,^.^^^ferred9  and  many  others  in  addition :  bat  I  have  not  ob- 
Burveit   Served  a  single  decision^  countenancing  such  a  distinction. 
nt.      The  only  case  that  even  looks  that  way^  is  the  case  of 
^^•^Jl^  GryU  vs.  QrtfU^fJ  in  which.  Lord  Hardwicke  declined 
giving  any  absolute  opinion,  but  was  inclined  to  think  the 
will  void,  because,  although  it  bad  been  executed  in  the 
presence  of  two  witnesses,  the  third  witness  only  heard 
the  testator  « acknowkdge  it  to  be  his  wUV^    Even  the 
leaning  of  such  a  mind  as  Hardwicke's  is  entitled  to  re- 
spect, if  it  continue  to  lean.    But,  it  is  manifest  from 
what  he  himself  said  eleven  years  afterwards^  in  Orajfsan 
vs.  Mkinson^CgJ  that  his  mind  was  confirmed  in  the  op- 
.  posite  direction.    In  that  case,  the  question  was,  whether 
the  witnesses  should  prove  the  ^^Jattum  ^  aigmngj*'  and 
of  course  all  must  have  seen  the  signing,)  or  whether  proof 
of  the  testator's  acknowUdgmentf  Is  not  proof  of  the  s^"* 
ing.   Some  of  the  witnesses,  did  not  see  ttio  testator  sign  ; 
and  the  case  is  not  so  stated,  as  to  shew  the  precise  terms 
of  the  ad^nowledgment  made  to  the  others.    It  is  certain^ 
however,  that  no  distinction  was  made  between  a  testa* 
tor's  acknowledging  his  signature  to  a  will,  and  his  ac- 
knowledging a  will  signed  by  him,  to  be  hisroiU;  and  I 
am  of  opinion,  that  tlie  arguments  of  Lord  Hardwicke, 
apply  as  strongly  to  the  one,  as  to  the  other. 

The  case  of  EUis  vs.  SmithtfkJ  came  on  in  the  year 
1754,  (two  years  after  Grayson  and  Adkinson,)  and  Lord 
Hardwicke  was  assisted  by  Sir  John  Strange,  master  of  the 
rolls,  Willes,  chief  justice,  and  Parker,  chief  bu-on.  In  this 
case,  as  in  the  preceding,  there  is  no  statement  of  the  cir- 
cumstances. But,  in  this  case  also,  the  question  was  as  to  the 
suflkiency  of  proof  of  the  testator's  declaration  or  acknow- 
ledgment I  and  the  sufficiency  was  sustained  by  the  unani- 
mous opinion  of  the  court.  Parker,  chief  baron,  speaks 
of  it  as  a  «<  declaration  that  it  was  his  tattf ."    He  refers, 

(/)3Atkini,17e.    (^)3yei.454.    (A)  1  Yea.  jr.  p.  11. 
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also,  in  support  of  his  opinion,  to  a  case  in  Skinner,^fJ 
vliere  the  aclciiowledgnient  was  to  tlie  same  effect. 
John  Strange  speaks  of  the  acknowledgment  as  being  of  J^^^^ 
the  same  kind.     Willes^  chief  justice,  speaks  of  the  ac-      v. 
knowledgment  as  being  of  the  hand  writing;  and  the    otben. 
Lord  Chancellor  speaks  of  it  generally,  without  confining 
it  to  the  will  or  signature.    This  Indiscriminate  use  of  the 
terms,  ^  acknowledgment  of  the  band  wrKing  or  signa* 
iure,'*  and  **  acknowledgment  of  the  will,"  proves  that  the 
judges  did  not  think  there  was  anj  difference  between 
them. 

But,  it  is  uselefis  to  multiply  cases  on  tliis  point.  I  will 
mention  only  one  more,  PTestbreach  vs.  Kennedy ^Cj J  which 
aeems  to  me  directly  in  point ;  for,  there  the  reporter  gives 
the  words  of  the  third  witness,  who  did  not  see  the  testa- 
tor sign,  but  beard  him  acknowledge  it  to  be  **  his  will.'' 

There  is  not,  therefore,  on  authority,  any  such  distinc- 
tion as  that  contended  for  by  the  counsel  for  the  appel- 
famts ;  nor  can  it  be  admitted  on  principle.  The  whole  of 
the  doctrine  on  this  subject,  is  simply  this :  that,  where 
the  witnesses  do  not  prove  the /actum  of  signing,  by  hav- 
ing actually  seen  the  testator  sign,  they  must  prove  that 
he  recognised  the  signature.  But,  what  shall  amount  to 
proof  of  such  recognition,  is  to  be  determined  by  the  gene- 
ral principles  of  evidence.  Why  is  proof  of  the  testator's 
express  acknowledgment  or  declaration,  that  the  signa- 
ture is  his,  held  to  be  sufficient?  Because,  such  proof, 
by  the  subscribing  witnesses*  is,  in  the  absence  of  other 
testimony,  deemed  and  taken  to  be  eroidence  of  tfie  signing 
iy  the  testatoTf  equivalent  to  proof  by  them  that  they  saw 
him  sign.  And,  when  a  man,  holding  in  his  hands,  or 
pointing  to,  a  paper  writing  lying  before  him,  and  having 
bis  name  previously  signed  to  it,  says  to  the  witnesses, 
«<  this  is  my  will,"  such  declaration  refers  not  merely  to 
the  writing  above  the  name,  but  to  the  name  also ;  and^ 

(»)  Pa.  297.    (J )  1  Yes.  and  Beamea,  p.  364. 
Vox.  I.  60 
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A^     tbereforey  is  as  miich  evidence  of  tbe  Mgnuig  by  tke  \m^ 

K^Z-^  tslor»  as  if  he  bad  acknowledged  the  sigiiatiire  in  teraw, 

BarweU   Indeed,  If  there  be  any  differeacey  I  thiiUi  the  daflbrence 

"^^  is  in  favor  of  the  aclLnowledgnient  that «  u  Jhu  wttt;  foi^ 

^^^^^i;^  that  is  not  merdy  evidence  of  the  signinc»  but  is  an  effiM> 

tnal  publication  lif  it  as  his  will. 

But,  althoogh  I  cannot  assent  to  the  distinctioii  con- 
tended for  by  the  counsel  for  the  appeUanls»  I  am  yet  of 
opinion,  that  this  will  has  not  been  execfted  aocordkig  to 
the  statole. 

Tbe  Btatnte  requires  a  will  to  be  stfaed,  which  it  per- 
mits to  be  done,  either  by  the  testator  himself,  or  by  some 
other  person  for  him ;  but.  If  tbe  signing  be,  not  bf  the 
testator  himself,  but  by  some  other  person,  it  must  be  done 
in  the  presence  of  tbe  testatory  and  by  his  direction; 
which  facts  must  be  proved  by  two  witnesses,  subscribing 
their  names  in  bis  presence.  No  defirct  in  their  testimony 
can  be  supplied  aliunde.  Tbef  must  prove  every  thii^ 
or  the  will  CsUs.  Moreover,  Mch  witness  is  to  prove  all 
that  is  necessary  to  the  execution  of  the  wiU.  Ko  deft* 
ciency  in  the  testimony  of  either  snbscribiiv  witness,  can 
be  supplied  by  the  fall  testimony  of  the  other.  Mach  mmt, 
therefore,  prove  the  signing  by  the  testator  ;  or,  if  it  shall 
appear,  that  the  signing  was  not  by  him,  but  by  some 
other  person,  each  witness  must  prove  it  to  have  been  done 
in  the  presence  of  tbe  testator,  and  by  his  direction.  In 
other  words,  each  witness  must  prove  every  thing  which 
it  would  be  necessary  for  him  to  prove,  if  the  law  requir- 
ed one  witness  only. 

Lot  us  apply  these  principles  to  the  testimoBy  of  the 
subscribing  witnesses  to  this  wilL 

ScrimgeTf  tbe  first  witness,  proves,  that  Corbin  signed 
the  name  of  tbe  testator  in  his  presence  and  by  his  direc* 
tion.    His  testimony,  therefore,  is  full  and  sulBcient. 

But,  how  sunds  the  case  as  to  David  Barrick^  the  other 
witness  ?  The  verdict,  as  relates  to  his  testimony,  is  as 
foUows:  that  tbe  said  David  Barrick^  having  been  sent 


for,  ^  went  to  tho  Imkim  of  Jmms  B.  Borwdl  on  tbo     f *»• 

'  April. 

««  mormig  of  Hm  4lli  of  Soptoiiirt>er»  1811,  aod  found  the  v^^>r>^ 
«<  MUd  iMMO  B«  BiirwoU  atttuig  on  the  bed  with  the   Burweu 

•      •...••    ^  f        A^  and  other* 

«<  Mid  pAper  wrttbig  m  bio  band,''  (meaning  the  paper  i^ 
^wrMag  pMviottily  attoetod  by  Sorimgert)  ^  when  the  aaid^^^^'^'^ 
*'  Jamea  B*  Borwell  aaked  bUft  lo  sign  that  paper,  and  the 
^  said  Datid  Barriek  tbereopon  aigned  bia  name  to  the 
^  aald  paper  writtng,  ae  a  witneoa,  in  tbo  presence  of  tbo 
^  aaid  Jaiaea  B:  BnrweH)  tbat  the  said  Barriek  then 
«  aaked  tbe  aaid  Borwell  what  it  was  tbat  he  bad  signed, 
<«  and  tbe  aaid  Bvrwell  replied,  it  is  my  will,  but  ym  need 
«<  aot  make  m  talk  about  it,  it  is  time  enoogh.''  And  tbe 
jury  then  go  on  to  say,  tbat  tbe  said  paper  writing  so  at* 
toatAd  or  signed  by  8crimger  and  Barriek,  is  tbe  same 
whkb  was  admitted  to  record  in  the  connty  ooart  of  Bidn 
naond  on  t^e4tii  day  of  Movember,  1811,  whieb  ia  refei^ 
red  to  in  the  proceedkigs  and  issae  in  this  eanse,  and  tbat 
Barwall  was,  at  the  time  of  the  attestation  of  the  aaid  pa- 
pain writing  by  tbo  said  ftoimger  and  Barriek,  of  sound 
mind  and  disposing  memory. 

Tbe  sabatance  of  Barrick's  testimony  is,  that  at  the  re- 
quest and  in  the  preaence  of  Borwell,  he  sobocribed  his 
name  as  a  witness  to  tbe  will,  and  heard  Burwell  aoknow- 
hi^  It  to  bo  Mi  wUL  It  beconwa  important  to  determine 
wHh  preclsloii,  what  is  prored  by  this  testimony.  And 
Here  I  witt  remark,  tbat  what  aball,  or  shall  not  be  a  will, 
depends  m  tbe  law,  and  not  on  the  opinion,  the  wishes,  or 
acknowledgment  of  tbe  person  nMking  it»  His  acknow- 
ledgment dose  not  prove  it  to  be  a  wtU*  If  it  did,  it  might 
proTO  a  writing  not  signed,  to  be  his  will  >  or,  it  might 
prove  a  writing  to  he  a  will,  which,  although  signed  by 
tbo  teatator  and  aateaM  by  witnesses,  was  not  subscribed 
by  tbe  nltntaaiu  in  tbe  presence  of  tbe  testator.  It  is  the 
ptfovinoo  of  ieMmowji  to  establisb/iMto  only ;  the  law  aris« 
ing  from  fimts,  tbna  estabiiBbed,  belongs  to  another  de- 
partmmit*  I  readily  adnrit,  that  in  many  cases,  proof  of 
tbe  acknowMgrnent  of  a  tbiiigy  is  received  aa  proof  of  the 
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j^     tbing  itseir.    Thus,  if  a  man  aclmowled^  his  8%tiattire 
s^'yr^  to  a  promissery  not«,  proof  of  that  admowledgmeKt  ia 
Barweii   fkeiDMl  proof  of  the  ngntUure  itself:  as  mack  so  as  if  the 
•  V9,      Witness  bad  seen  bioi  sign.    And  it  is  dearr  that  the  aame 
^SS„^  principle  applies  to  wUls.    But,  tliis  is  as  to /^e^  only. 
The  acknowledgment  proYod  by  Barrick,  <•  It  Is  my  wilV 
must,  thereforet  be  reatricted  to  a  reeognitlon  of  the  sig- 
nature ;  and,  in  considering  what  such  recognition  proves, 
we  must  view  it  ah>ne»  unconnected  with  and  aasuppopted 
by  the  testimony  of  other  witnesses.    Thos  considered, 
what  does  it  prove  ?    Nothing  more  than  that  the  will  was 
signed  by  Burwell  himsdf ;  or  that  it  was  i^pied  by  soam 
other  person  for  him,  whose  act  he  thus  reco^pnises  and 
makes  his  own.    Tliese  two  facts*  a  signing  by  BarweU 
himself,  and  a  signing  by  some  other  person  for  him,  are 
so  different  in  their  nature,  that  the  same  acknowledg- 
ment cannot  prove  them  both,  as  appHes  to  the  sasM  will. 
It  can  prove  only  one  of  them.    My  opuNon  ist  that  the 
acknowledgment  proved  by  Barrick,  natttrally  reCsre  t^ 
and  proves  a  signing  by  Burwell  himself;  and  that  it 
proves  that,  as  effectually  as  if  the  witness  had  seen  him 
sign.    Barrick's  testimony  then,  regarded  as  a  sin|^ 
witness  to  a  signing  by  the  testator,  is  fiiU  and  suflkient  ^ 
and  if  Scrlmger's  testimony  had  .been  the  same  with  Bar- 
rick's,  the  will   must  have  been  established.     But  aa 
the  case  is,  here  is  one  witness  proving  a  signing  by 
the  testator,  and  another  proving  a  stgning  by  some  other 
person :  and  thus  the  requisites  of  the  law,  ^o  witnesses 
to  the  same  facts,  are  wanting,  and  of  coarse  the  wili 
cannot  stand. 

Admit,  however,  that  the  acknowledgaient,  ««  it  is  my 
wiUf**  relers  to  and  proves  a  signing  nol  by  tho  testator, 
but  by  some  other  person,  whose  aet  is  thus  recoigniaed, 
it  surely  can  go  no  fortber.  It  cannot  be  admitted  to 
prove  that  such  signing  was  in  the  pnstnce  mid  hfiheiu 
rectian  q^  the  testator.  These  facts  are  distinct  from,  and 
additional  to^  the  mere  recognition  of  the  signature ;  far. 
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a  nan  may  reeogniae  a  signatitre  by  some  other  person,    ^^ 
wkich  was  made,  neither  in  bis  presence,  nor  by  his  di-  s^^v-^ 
rtetian.    The  teatioMny  of  Barricic,  tlierefore,  if  relied  on   BwwcII 

and  ouien 

to  prove  a  signinjf;  by  Burwell,  but  not  by  Corbin,  is  deficient  w. 
in  not  prorinif^  that  it  was  thus  signed  in  the  pre$eHce^  and  by  ^al^ 
the  dtreetion  of  Burwdk  As  Lord  Hardwiclce  said^f fc^ 
requiring  a  will  to  be  signed,  means  that  some  evidence 
shall  arise  fram  the  hand-writing.  It  was  intended  as  a 
guard  against  fraud  and  imposition ;  and  so  great  is  the 
importance  attached  to  it  by  our  statute,  that  where  a  will 
is  not  only  signed  by  the  testator,  but  wholly  written  by 
bim,  It  dispenses  with  the  attestation  of  subscribing  wit- 
nesses altogether.  If  the  will  be  not  signed  by  the  testa- 
tor, but  by  some  other  person,  it  then  substKutes  another 
guard,  in  lieu  tiMreof ;  it  requires  the  signing  to  be  in  the 
presence  and  by  the  direction  of  the  testator ;  which 
facts  are  to  be  proved  by  two  witnesses.  There  being  in 
tMs  case,  only  one  witness  (Scriroger,)  to  these  fkcts,  the 
Will  cannot  be  established. 

I  would  not  wish  it  to  be  understood  as  my  opinion, 
that  where  a  will  is  not  signed  by  the  testator,  but  by 
some  other  person,  in  his  presence  and  by  his  direction, 
that  the  witnesses  must  hear  the  direction,  and  see  the 
signing.  My  opinion  is,  that  any  other  equivalent  proof 
wtU  be  received  ;  and  I  see  no  reason  for  excluding  from 
saeh  a  case,  «the  principle  heretofore  mentioned,  that 
proof  of  the  acknowledgment  of  a  thing  is  equivalent  to 
proof  of  the  thing  Itself.  If,  therefore,  it  should  be  proved 
by  two  witnesses,  that  a  man  bad  acknowledged  the  sig- 
nature to  hid  will,  as  having  been  made  by  some  other 
person.  In  bin  presence  and  by  his  direction,  and  had  re* 
quesled  the  witneosea  ta  attest  it  as  his  will,  who  sub- 
scribed their  names  accordingly,  I  should  have  no  hesita- 
tion, as  at  present  advned,  to  pronounce  it  a  wUl  duly  exe- 
cuted according  la  the  statute. 

(*)SVciey,4l9. 
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1819.  Piekett,  l$e.  against  Stewart  and  al. 

April. 


(Decided  April  13th,  1819»  and  referred  to  by  ludge 
C01JLTSR9  in  the  case  of  MU€v*$  execu^s  T8.  Met  ami 
ethers.    Ante,  p.  447.) 


Where  a  jadgment  hu  been  obtaioed  agaiast  an  ezeentor,  vbo,  from  iSb/t  Yfi»» 
plexed  state  of  the  assets,  and  other  causes,  was  unable  to  plead  at  law,  a 
court  of  .equity  will  aflbrd  rdlef. 


This  was  a  suit  in-oiight  in  tiie  BIchmimd  dnmcery 
coirt,  by  Pickett,  PoHard,  J^baflfeoQ  and  Sheppu^  ad- 
niiiistratora  of  John  Pentfoton,  deceued.  • 

The  bHI  atates,  that  Pendleton  «ad  inleaiate  la  tin  jmr 
1806,  very  miicii  Involved  in  debt :  thad,  amens  (ka  eta- 
ditcm  were  Pickett,  PoHard  and  JoiiaBtoB,  (tiM  eompian- 
ants^)  wboee  claiai  waa  fonndoAon  a  ayeeiaNSf :  tbiit,  af- 
ter they  bad  naaalaed  the  aflblra  of  tha  estate,  they  founA 
tbem  involved  In  the  graateat  dMIcakiea  aad  wwartaiiiiy  : 
ibr,  although  the  said  PtonAalon  had  been  ngmod  nsbn- 
ainess  of  varion  sorta,  and  had  baeo  Ike  exacator  or  ad- 
Htinistrmtor  of  varioas  peiiMM,  It  did  aat  afipetf  that  he 
bad  kept  a  hook  of  acoonnts,  for  tlrirty  years :  that,  socm 
after  tbo  qnaMcation  of  the  covplateantsi  rawy  sultB 


were  brought  ageiast  tlieM»  as  ftdmiBistn^m^  by  the  ere-    ^^^ 
ditcMrsy  in  diflferent  coarts ;  soom  of  wbkb  were  fooaded  s^^v->^ 


on  epecialtiesy  and  others  on  dnple  contracts :  that,  among  Pfekctt,k<w 
otbersf  JVbrmafi  /SHewMfi,  as  assignee  of  Neil  McCooll,  8^!!^ 
broogfat  a  soit  on  a  specialty,  end  recovered  a  judgment  ^^ 
against  them  in  Novemhert  nor,  for  the  sum  of  IS6L  \7$^ 
to  be  discharged  by  the  payment  of  68L  S$.  64.,  with  in- 
terest  from  the  first  day  of  Septembert  1806.  The  com* 
plainants  aver,  that  they  never  had,  at  any  time,  any  as- 
sets in  their  hands,  out  of  wliich  they  could  properly  have 
paid  the  said  debt :  that,  no  plea  of  <<  fully  administered,'' 
was  put  in  by  them,  to  the  ssM  suit,  for  the  following  rea- 
sons :  Nearly  the  whole  of  the  said  Pendleton's  real  and 
personal  estate,  had  been  conveyed  to  diflferent  persons,  to 
satisfy  debts  due  from  him«  It  was  some  time  after 
the  qualification  of  the  administrators,  before  the  sales 
took  place,  for  the  purpose  of  satisfying  the  specific 
liens  on  the  said  property,  and  after  that,  some  time 
dapsed  before  the  accounts  could  be  completely  liqui- 
ihtted.  The  administrators  could  not,  with  sny  degree 
of  certainty,  ascertain,  what  amount  would  remain  to 
pay  other  debts,  after  satisfying  the  specific  liens ;  and 
they  could  not,  with  any  certainty,  ascertain  what  debts 
would  be  rseovered  from  others,  on  account  of  the  said 
Pendleton,  as  his  accounts  were  very  uncertain,  and 
found  on  loose  slips  of  paper  only.  They  then  enter 
into  a  detailed  account  of  the  state  of  the  assets,  to  con- 
firm the  foregoing  statement.  T%ey  idlege,  that  they 
eouM  not  have  put  in  the  plea  of  <«  fully  administered"  to 
flie  suit  brought  by  Stewart,  even  as  to  those  assets,  which 
bad  come  to  their  hands;  because, there  were  several 
jndguMuts  obtained  against  the  said  Pendleton  in  his  life, 
time,  remaining  nnsalisfied,  and  some  of  them  uncertain 
as  to  what  was  due,  as  accounts  of  payments  made  by  him 
in  his  liG»*time  wero  to  be  made  up,  in  whkh,  there  was 
constdsffahte  dificulty,  in  consequmice  of  the  uncerteinty 
of  his  memovaadunMu    They  tbsn  enumerate  the  claims. 
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A^  which  will  attach  to  the  estate  of  the  said  Pendleton,  on 
s,^^>r%tm/  account  of  his  administration  on  several  estates,  which 
Pickett,  &e.  bad  been  committed  to  bim  in  his  life-tiaief  and  which 
stewlrc,  were  in  a  course  of  legal  adjudication,  tlie  issue  of  which 
^^*  was  uncertain ;  but  which  were  afterwards  decided  against 
the  administrators.  They  further  allege,  that  their  coun- 
sel in  the  case  of  Stewart,  after  putting  in  the  plea  of 
<^  payment  by  the  intestate,"  when  the  cause  was  about 
coming  on  for  trial,  informed  them  that  he  could  not  put 
in  the  plea  of  <^  fully  administered,"  while  the  affairs  of 
tlie  said  estate  were  in  that  uncertain  condition ;  and  ad- 
vised them,  that  tbey  would  be  protected  by  the  act  of  as- 
sembly, passed  on  the  ISth  day  of  January,  180r,  *' con- 
cerning the  abatement  of  suits,  and  executors  and  ad- 
ministrators." Under  these  circumstances  the  judgment 
aforesaid  of  the  said  Stewart,  was  rendered.  On  that 
judgment  a  writ  of  Jitri  Jadas  was  issued,  and  the  ad- 
ministrators have  paid  the  costs  of  the  suit ;  hut  the  debt 
itself  and  interest,  they  could  not  pay,  for  want  of  as- 
sets. The  said  Norman  Stewart,  assignee  of  Nell  Mc 
Coull,  has  since  brought  suit  for  the  same  debt  against 
the  complainants,  upon  a  charge  of  a  devastavit^  and  they 
were  ruled  into  a  trial  In  the  absence  of  the  counsel,  who 
had  attended  to  the  greater  part  of  the  business,  notwith- 
standing a  motion  for  a  continuance  on  this  ground ;  and  a 
judgment  was  recovered  against  the  complainants,  for  the 
amount  of  the  said  debt,  with  interest  and  costs.  On 
this  judgment  an  execution  issued,  which  was  levied  on 
the  property  of  the  complainants,  and  they  gave  a  forth- 
coming bond.  They  aver,  that  they  have  not  any  assets 
in  their  hands,  out  of  which  the  said  debt  can  be  paid. 
They  therefore  pray,  that  the  said  judgment  may  be  in- 
joined,  until  the  subject  can  be  investigated  in  a  couK  of 
equity. 
The  court  of  chancery  atl^arded  the  injunction. 
JVbrman  Stewart  answered,  that  the  judgment  mention- 
ed by  the  complainants  to  have  been  detained  against  them 
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«  administraton,  of  J«hn  Pendleton.  d«^  J^^  **« 'T  ^^1, 
.pondent  as  assignee  of  Neil  McCo-il,  had  >^-jr^^;:^ 
fCTTed  to  the  said  McCoulI.  for  a  valuable  consideratwn.  K*^ 
Hrdtllmed  .11  knowledge  or  concern  about  the  matters   «.«.. 

*"  Jir^cC»«tt  states  in  his  answer,  that  the  complain- 
ants  might  have  had  relief  at  law ;  that  If  the  ^-tate  «t  the 
Complainants'  intestate  had  been  as  ™«ch  .nvolved  a«  th^y 
represent,  that  circumstance  might  have  been  «rgeA'-^^ 
court  as  a  reason  for  a  continuance  of  the  onginal  suit , 
and  If  a  motion  to  that  effect  had  been  made  and  over- 
ruled,  they  mlgW  have  had  relief  In  a  superior  court,  or 
at  least  in  a  court  of  equity  ;  or,  if  the  complainants  had 
shewn  the  difficulties  and  embarrassments  mentioneU  in 
their  bill,  and  that  they  had  no  assets,  as  they  affirm,  dur- 
ine  the  pendency  of  the  said  action  against  them,  they 
n,rght  have  applied  to  a  court  of  equity  to  restrain  pro- 
ceedings  at  law,  until  they  might  have  had  a  reasonable 
time  to  examine  the  situation  of  their  intestate's  affairs; 
or  might  have  compelled  the  plaintiff  in  that  action,  to 
take  a  iudgment  when  asseU;  and  thus  have  thrown  the 
burthen  of  proof  upon  him.  to  shew  at  any  future  time, 
that  assets  had  come  to  the  hands  of  the  administrators, 
sufficient  to  discharge  the  judgment.      But,  instead  of 
this,  they  thought  proper  to  rely  on  the  plea  of  payment, 
and  on  this  plea,  judgment  was  rendered  against  them. 
If  the  complainants  had  no  notice  at  the  time  tlie  original 
judgment  was  recovered  against  them  by  Stewart,  as- 
Bignee,  &c.,  of  theexistence  of  claims  of  superior  dignity, 
sufficient  to  consume  the  assets,  they  were  bound  to  dl». 
charge  the  said  judgment,  and  plead  the  same  in  bar,  to 
suits  subsequently  instituted.     If  they  had  notice  prioP-to 
that  judgment,  (which  they  do  not  pretend,)  they  ought  to 
have  pleaded  those  claims  ln,bar,  shewn  that  they  were 
sufficient  to  swallow  up  the  assets,  and  have  givena  judg, 
ment  when  a$srts.    The  defendant  contends,  that  the  ori- 
ginal  judgment  recovered  against  the  complainants,  upon 
Vol.  I.  ®* 
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j^^     the  plea  otpofmentf  is  proof  of  assete  in  their  bands,  siiffi- 

^^•N^^  cient  to  dtscharge  the  same ;  and  the  return  on  the  exe« 

Pickett,8w.  cution,  **  no  effects,"  is  conclusive  evidence  of  waste* 

ste^ri.   But,  it  is  too  late,  after  a  judgment  has  been  obtained 

^^'      against  them  on  a  plea  of  no  wasUy  to  rely  on  such  grounds 

for  relief. 

As  4o  the  pretence  that  the  complainants  were  impro- 
perly ruled  into  a  trial  in  the  absence  of  their  counsel,  it 
was  competent  to  a  superior  court  of  law  to  correct  th# 
error.  But  the  fact  is,  that  they  had  counsel  present  in 
court,  who  had  been  long  retained  in  the  cause,  and  every 
way  qualified  to  defend  them. 

On  motion,  the  injunction  was  dissolved;  and  after- 
wards a  niotion  to  reinstate  the  injunction  was  rejected* 
From  this  order  of  dtssolutioni  an  appeal  was  obtained 
on  petition. 

JiprU  l3.--^udge  Roane,  delivered  the  opinion  of  tho 
court : 

The  court  is  of  opinion,  that  owing  to  the  peculiar  and 
perplexed  state  of  the  assets  in  this  case,  making  it  diffi* 
cult,  if  not  impracticable,  for  the  appellants  to  have 
pleaded  in  relation  to  them  at  law ;  and  owing  also  to  the 
absence  of  the  principal  counsel  of  the  appellants,  and  the 
withdrawal  of  the  other  at  the  trial  in  the  second  action^ 
whereby  the  appellants  were  wholly  undefended,  and  a 
verdict  perhaps  contrary  to  justice,  obtained  against  them, 
without  any  negligence  or  default  on  iheir  part,  the  order 
aforesaid  is  erroneous;  therefore,  it  is  decreed  and  ordered, 
that  the  same  be  reversed  and  anoalledf  and  that  the  ap* 
psHees  do  pay,  &c; 

And  it  is  ordered  that  the  injunction  awarded  the  ap* 
pellants,  and  dissolved  by.^the  order  aforesaid,  be  rein* 
stated,  and  the  cause  be  remanded  to  the  said  court  "of 
chancery,  to  have  an  account  ol  the  assets  taken^  if  re- 
quired^  in  order  to  a  final  decree* 
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THE  PRINCIPAL  MATTERS 


Contained  in  this  Volume. 


ACT  OF  ASSEMBLY. 

I.  How  a  manuaeript  eopy  of  an  aet  of  as- 
wmbly  mutt  be  authentleated.  See  3iU 
of  JExcepdont,  No.  I. 

ADMINISTRATION. 

1.  Where  a  tettator  leaves  two  wiIIb,  one  in 
Virginia,  and  the  other  m  England,  the 
English  will  being  the  last  in  date }  and  his 
executor  takes  out  letters  of  administra- 
tion on  Uie  posterior  will,  in  England  ;  this 
does  not  ipso  facto  repeal  letters  of  ad- 
roinistratiop  which  have  been  granted  in 
Vnvinia,  on  the  first  will  {  but  the  En- 
glish executor  must  first  oualifjr  by  j|iving 
bond  and  security  as  the  law  du^eets. 
JBunUeya  adndTttMrntor  vs.  JhJce  and 
others^  18. 

2.  Quare.  What  effeet  the  recording  in  Yir- 
ginia,  of  the  exemplification  of  a  will,  and 
the  probat  thereof  m  the  prerogfiUve  court 
of  the  Archbishop  of  Canterbury,  would 
have  in  Virginia.    SUd. 

3.  What  aeu  will  amount  to  a  virtual  reaun* 
eiatioD  of  an  executorship.    Ibid, 

AD  QUOD  DAMNUM. 

U  OnihetMdt9i^nni6t4idqtioddariAum 
to  cut  a  mill  dam,  one  of  the  jurors  who 
signed  die  inquisition,  gave  evidence,  that 
the  sheriff  who  took  Uie  inquisition,  de<p 
elared,  in  the  presence  of  himself  and  ano- 
ther juror^  that  the  defendant  had  coo^ 


MM 

consequence  of  whicli,  he  (the  Juror)  had 
i^reed  to  sign  the  inquisition  i  this  will  ii«C 
be  a  sufficient  reason  for  quashing  the  in- 
quisitian.  HarweUvt,  jBermett  ami  Walk* 
er,S88. 

APVERSE  POSSESSION. 

[.  QtMrre.  What  diall  be  conriderod  an  ad- 
verse possession,  Robertft  adndrntUrO' 
tor  vs.  Cocke^  cxecxdor,  C^c,  ISI. 

ALIEN  ENEMT. 


1.  In  a  plea  of  alien  enemy»  it  is  neoeasatr 
for  the  defendant  to  negative  or  affirm  all 
the  facu,that  are  required  to  bar  the 
plaintiff's  action. 

Therefore,  be  nnst  not  only  state  in  such  a 
plea,  that  the  plaintiff  was  an  aiien  enemy ^ 
but  also  that  he  had  not  the  license  of  the 

Svemment  to  remain  in  the  country. 
jgtoeU  vs.  Sabe^  978. 
3.  What  is  further  necessaiy  to  be  alleged, 
during  the  war  of  1819;    Ibid. 


APPEAL. 


1 .  See  Clerical  Eiror^  No.  L 

2.  See  It\junction,  No.  1. 

3.  See  Executor f  No.  1. 

4.  The  chancellor  may  grant  an  appeal  from 
hb  own  decree  dttring  the  term^  with  an 
allowance  of  time  to  the  appellant,  to  give 
security  c^er  the  expiration  of  the  term* 
Stealtf  vs.  Jackton^  413. 

5.  See  Injunction^  No.  9. 
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IKDEX  TO  THE  TRTStUPAli  MITTSHS^ 


APPOINTMENT. 
1.  §et  Marriage  Contract,  No.  1. 
ATTACHMENT. 

1.  Where  an  inittnetJon  hat  been  awarded 
by  a  judge  of  the  coart  of  appeals,  the 
chanoellor  ought  to  restrain  any  disobe- 
dience of  that  order,  by  attachment  or 
other  proper  prooess.  TolUnidge  vs. 
Free^bridee,  906. 

3.  An  attachment  for  oontempt  in  disobedi- 
enee  of  a  decree  of  the  chancery  court, 
vill  only  lie  for  disobedience  of  what  »t 
decreed,  not  for  what  may  be  decreed. 
TaUafsrro  ti.  Hvrdii  aihmmstrator,^^, 

ATTORNEY. 

1.  See  LimilatioTUt  No.  1. 

AUCTION. 

1.  See  Vendor  and  Vendee^  No.  S« 

AWARD. 

1.  Where  a  partieular  day  is  appointed  for 
makmg  an  award,  and  in  case  of  disagree- 
ment, an  umpire  is  to  be  chosen  ;  the  um- 
pire is  chosen  and  makes  his  omph-age, 
defoi'e  the  day  fixed  for  making'  the 
award  f  such  umpirage  will  be  good. 
Richarda  ts.  Brockenbrovgh,  449. 

i.  An  award  which  tnacouiately  requires 
the  surety  m  the  arbitration  bond,  to  pay 
money  as  well  as  the  principal,  will  never- 
theless be  sustained.  8ucti  a  clause  will 
only  be  re^rded  as  surplusage.    Ibid, 

B^ry  thing  n  to  be  presumed  in  &vor  of  an 
waul.    Ibid. 

B 

BAILMENT. 

1.  Where  wheat  is  delirered  at  a  mill  to  be 

ground,  and  the  mill  is  consumed  by  ac-^ 

*    cidental  fire ;  under  what  ciroumstanoes'* 

it    shall    be  considered  as  a  bailment. 

Slaughter  ts  Oreen,  3. 

-*     BANKS,  (tmchartered.) 

1.  No  Action  brought  by  an  unchartered 
bank,  on  a  bond  ^ivcn  for  bank  notes 
emitted  by  the  said  bank,  can  be  sustained. 
WiUon  ^.  Spencer,  &c.,  76. 

BASTARD. 

U  On  an  ap|)eal  from  an  order  of  a  eoonty 
Arovidine  for  the  support  of  a  bas- 
Sildy  it  tt  error  for  the  appellate 


e'ourt  to  receive  new  eridenee  of  the  foe^ 
which  was  not  before  the  eounty  cnoxt. 
Howard  vs.  Over$eer$  of  poor,  &c.,  464^ 
2.  When  a  charge  ia  made  before  a  nia|^ 
trate,  by  the  mother  of  a  bastard  child, 
the  charge  ought  to  be  taken  down  in  wri* 
ting,  unoer  the  act  of  assembly.    Ibid» 

BILL  OF  EXCEPTIONS. 

L  A  bill  of  exoeptioDS,  stating  that  a  manii« 
script  **  purporting  to  be4L.copy  of  an  aet 
*•  of  the  €ien«ral  Assembly,  &©.,"  is  too 
imperfect  to  enable  the  court  to  pronounce 
any  opinion  thereon,  it  not  bemg  stated 
that  the  said  copy  was  aotheotieated,  and 
the  manuscript  not  being  set  out  b  the 
bill  of  esee|»tions.    Hairston  vs.  Cole,AG I. 

SL  Where  a  bill  of  exeeptions,  states  a  case 
imperfectly,  the  cause  will  be  remanded 
for  a  new  trial.    Ibid, 

c 

CA^AT. 

1.  Where  a  party  applies  to  a  court  of  ehan* 
eery,  to  prevent  the  issuing  of  a  patent, 
or  an  asSteoment  of  a  survey,  and  alleges 
fraud  by  the  defendant  in  for^ng  an  agree- 
ment between  him  and  the  eomplainant, 
the  court  of  chancery  has  jurisdiction* 
without  the  party's  resorting  to  a  caveat 
In  the  first  instance.  Ziyne  vs  Jackton^, 
&c.,ll4. 

9.  During  the  pendency  of  such  a  snit,  no 
person  can  obtain  a  patent  for  the  same 
hnd,  under  a  treasury  warrant,  located 
since  the  institution  of  the  suit ;  but  he 
will  be  regarded  as  a  purchaser  with  no* 
tioe.    Ibid, 

^       CLERICAL  ERROR. 

I.  Where  an  error  is  commiued  fai  entering 
up  a  judgment,  as  to  the  rate  of  interest, 
the  error  is  not  nv^rely  clerical,  but  one 
which  can  only  be  Peotified  by  an  appellate 
WHUt,    Bent  yn.  Fatten,  ^c,^^. 

CONDITIONAL  SALE. 

I.  What  shaH  be  eonndered  a  conditional 
sale  of  a  slave  ?  Roberteo  admimttraton 
vs.  Cocke,  executor,  Uct  I«l. 

CONSIDERATION. 

1.  A  wife  partMlc  with  her  dower  ri^Mtk 
real  property,  forms  a  sufficient  considera^ 
tion  for  a  subsequent  deed,  conveying 
other  property  for  her  benefit.  Hdrmy, 
&c.  vs.  Jlexander,  ^c  ,  819. 

S.  Altboi^h  i^rst^al  property,  aoqairal  by 
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TDMTiage,  eannot  be  considered  a  valuable 
conaideration,  to  wipport  a  subsequent 
deed  lor  the  benefit  or  the  wife;  yet  it  fa 
a  meritorious  coDsidcration,  and  the  deed 
irill  be  supported  or  set  aside,  aeeordiug 
to  oireumsumoet.  'Jbid, 
S.  See  Deed,  No.  1. 

CONTRIBUTION. 

1.  In  what  eases  contribution  may  beclaiiiied 
by  one  insp^pbor  of  tobacco,  against  his 
eo-inspector,  for  the  amount  of  a  judg- 
ment had  against  the  fbnner,  for  failing  to 
delivtY  tobMOoo,  when  legally  demanuKd. 
Thme€M*9  odrnhd^tratT  vs.  Jonet,  admitif 
Utrator,  &€.,  3S8. 


DECREE. 

I.  It  is  error  in  the  chancellor  to  refuse  an 
application  to  open  an  interloeutorv  de- 

.  cree,  founded  upon  affidavits  of  a  diaoo- 
very  of  important  matter  since  such  de- 
cree  was  rendered.  Robert^a  adtmrd§» 
trator  vs.  Cocke,  executor ,  £^c.,  121. 

S,  Where  an  appeal  is  taften  from  an  inter- 
locutory decree  of  a  county  court  to  the 
court  oif  chancer)',  and  that  court  affirms 
the  decree,  and  an  appeal  is  taken  to  the 
eourt  of  app^eals  j  the  decree  of  the  court 
of  dianeerv  will  be  considered  as  interlo- 
cutory- FretweU  vs.  ff^ayt  and  fVmn, 
415. 

3,  Where  a  decree  is  made  as  to  one  of  se- 
veral defendants,  whose  interests  are  not 
at  all  connected  with  eitch  other,  with  a  di- 
rection for  the  payment  of  costs  as  to  that 
defendant,  such  decree  is  Jtnalsa  to  him, 
although  the  cause  may  be  still  pending 
in  the  eourt,  as  to  the  rest.  Royall*^ac^ 
miidttraiort  vs.  Johnson  and  a/.,  421. 

DEgD. 

1.  Where  a  deed  is  made  in  consideration  pf 
**  natnnit  love  and  affection'^  and  of  **  one 
dollar,"  parol  proof  may  be  admitted  of 
other  vaktable  conaderaHont.  Harvey, 
^c  vs.  Aleonmtler,  Ue^  SI  9. 

9.  Where  land  b  eonveyed,  bounded  by  a 
wa^ip-courae  not  navigable,  such  convey- 
ance carries  with  it  the  title  to  a  moietv 
of  the  bed  of  the  water-course.  Hayet^t 
executor  and  othero  vs.  Bovmum,  417. 

DEMLTRRER. 

1*  It  is  error  to  reply  and  demur  to  the 
same  plea.  Lang  va.  Lcm9*9  adtrntiU^ 
trfaoTg^TT. 

•      -. 


DEPOSITIONS. 

1.  Depositions  ought  not  U>  be  admitted  in  a 
suit  at  law,  unless  it  appears  by  tite  re- 
cord, in  what  suit  jind  by  what  authority 
thev  were  takeu,  and  that  the  witness 
could  not  attend  at  the  trial.  BiUto  vs. 
Blunt  and  al.,  S55. 

S.  When  a  deposition  is  introduced  on  a 
trial  at  law,  regularly  taken  under  a  com- 
mission, and  an  objection  is  made  to  some 
of  the  questions  as  leadin^j^  questions,  the 
eourt  cannot  suppress  the  nnproper  ques- 
tions and  answers,  after  the  jury  is  sworn  % 
but  the  objection  should  be  made  to  the 
court  before  the  jury  is  sworn,  and  the 
improper  questions  and  answers  suppres* 
sed.    Jones  vs.  Lucas,  868. 

DOWER. 

1.  See  ConsideraHon,  No.  1. 
3.  See  JFaste,  No.  1. 

3.  A  widow  is  not  entitled  to  dower  of  real 
estate,  which  had  been  mortgaged  by  her 
husban«l,  before  the  mariiage.  Jleth  vs. 
Cocke  and  -mfe,  344. 

The  onlv  claim  of  the  widow  in  such  case^ 
is  to  dower  in  the  equity  of  redemption. 
Ibid. 

4.  Quctre,  whetlier  a  widow  does  not  forfeit 
her  right  to  dower,  by  standing  by  and 
seeing  the  land  sold  to  an  innocent  imrcha* 
Bcr,  without  giving  notice  of  her  title  f 


EJECTMENT. 

1.  Where  the  lessor  is  a  fictitious  person 
instead  of  the  lessee,  evidence  on  tlie  p^gt 
of  the  plaintiff,  not  going  to  shew  a  title 
in  the  lessor,  ought  to  be  .excluded. 
Butts  y%  Bbmt  and  others,  955. 

S.  Altlioogh  the  act  of  jeofails  cures  uy  6b« 
jection  oif  form  or  substance  to  the  oecla- 
ratition  in  ejectment,  alter  issue  joined, 
yet  it  does  not  dispense  with  the  rule  that 

>  the  evidence  must  be  relevant  to  the  isauc. 
Ibid. 

EMANCIPATION. 

1.  A  slave  removing  from  Virginia  toOhio, 
with  the  consent  of  hia  master,  for  a  mere 
transitoT}'  purpose,  and  with  the*  animus 
rex^ertendi,  does  not  thereby  acquire  a 
right  to  freedom  in  Virginia.  Lemo'ft, 
FftUerlon,  \5.  • 

S.  A  judgment  on  a  habeas  corpus  in  Ohio^ 
in  favor  of  the  slave,  does  not  eetabli&h  hia 
ri^ht  to  fi-eedom.    Ibid.  * 

3.  A  deed  of  emancipation,  executed  in 
Ohio,  but  havbg  reference  to  ViopniB; 
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will  be  Toifl,  unlest  it  is  recorded  accord- 
ing to  the  laws  of  Virginia.    Ibid, 

EQUITY. 

1.  See  Veiitlor  arid  Vendee^  No.  I. 

2.  Where  land  is  told  with  ^neral  war- 
ranty ,  and  a  deed  of  trust  given  on  the 
land  itself  to  seonre  the  payment  of  the 
purchase  money,  if  an  adverse  claim  to 
the  land  is  afterwards  discovered,  a  court 
of  equity  will  injoin  the  sale  under  the 
deed  of  trust,  until  such  adverse  claim  is 
reeulaily  decided.    Gatf  vs.  Hancock  and 

8.  A  court  of  equity,  as  well  as  a  eourt  of 
law,  will  interfere  to  prohibit  the  effect  of 
•ontracts,  made  in  violation  of  laws  en- 
acttNl  for  (he  public  good.  fVikon  vi. 
Speticer^^c,  76. 

4.  The  principle  m  pari  delicto,  ^c.  docs 
not  a|)ply  to  cases  in  wluoh  the  act  com- 
plained of^  is  int«r<licted  bjr  the  positive 
provisions  of  a  statute.    Ibid 

These  principles  apply,  as  well  to  contracts 
prnhil«iled  under  penalties, 'as  to  tliose  ex* 
pretaly  declared  void  by  slatute.    IbicL 

5.  See  Caveat. 

0.  In  a  suit  in  chancery,  where  fraud  is  not 
put  in  issue  by  the  |))eadin^  it  cannot  be 
introduced  by  the  de|)Ositions  Knibb*9 
executor  vs.  DixonU  e.reador,  249. 

7.  On  a  question  whether  an  absolute  bill  of 
sale  was  intended  only  as  a  9ecttHty,  the 
evidence  being  contradictory,  a  court  of 
ehancery  ought  to  direct  an  issue  to  try 
that  point     Ibid 

H  In  equity,  it  is  competent  for  a  creditor 
to  prove  titat  his  claim  was  due  from  t 
partnership,  although  he  may  have  taken 

*  a  note  from  one  of  the  partners,  in  his  in* 
dividual  name.  ffiUiomt  vs.  Dtmaghe** 
executory  ?00. 

9.  A  suit  in  equity  may  be  mabtained  {igainst 
ftAartncrship,  if  one  of  the  partners  re- 
sides out  of  the  state,  although  the  reme- 
dy would  have  been  at  law,  if  tliey  had 
both  been  resi<lent8  of  this  state.    Aid, 

10.  Where  an  exception  to  a  oommissionevte 
report  is  correctly  sustained  by  the  couit, 
upon  the  evidenee  produced,  yet  if  there 
is  good  reason  to  believe  that  other  evi- 
dence miglit  be  produced,  to  give  the  ease 

•  a'tlitferent  result,  mA  that  such  evidence 
has  ^n  withheld,  in  consequence  of  the 
•omm»8ioncr*s  having  allowed  the  item, 
the  court  of  chanceiT  ought  not  to  pro- 
'taonnce  a  final  decree,  but  to  re-eommit  the 
aooouu^  for  further  evidence  and  inouiry. 

11.  l4uui  directed  to  be  sold,  is  considered 
as  money,  unlfss  an  election  be  made  to 
tske  it  as  larid,  by  some  person  having  a 
Tight  to  elect.     TaxexoeU  and  other*  y», 

'  S^tf^t  admini9trai9r,  310/ 


19.  A  eourt  of  equi^  has  jurisdiction  for  the 
recovery  of  slaves  wherever  a  discovery 
is  sought  of  the  increase  of  female  slaves!, 
after  a  considerable  lapse  of  time,  and  an 
account  of  hires  and  profits  of  a  stock  of 
slaves,  where  some  of  them  may  have 
been  young  and  chargeable.  Gregort^a 
admniHrator  vs.  Marht^a  cuhniniatra* 
tor,  356. 

13.  "Where  a  dispute  exists  about  the  boun- 
daries of  hmd,  and  one  of  the  parties  yields 
his  opinion,  and  acknowledges  the  «ight 
of  his  ariversaiy,  this  acluiowledgment 
shall  not  bind  lum,  if  at  a  future  day,  he 
finds  that  he  was  mistaken,  unlesa  the  ac- 
knowledgment was  founded  on  some  oon- 
sidenition.    Stuart  vs.  Luddington,405* 

14.  See  Executor,  No.  9. 

15.  See  Executor,  No.  3. 

EQUITY  OF  REDEMPTION, 
1.  See  Dormer,  No,  3. 

EVIDENCE. 

1.  A  mere  naked  trustee,  is  a  competent 
witness  in  a  controversy,  in  which  a  ere* 
ditor  seeks  to  vet  aside  the  deed^.cm  the 
ground  of  fraud.  Barvetf,Uc, '9%.  Mex» 
aiider,  Uc,  ftl9. 

S.  l*he  certi6ca(e  of  a  notary  public,  that  t 
release  was  acknowledgeo  by  a  party  to 
be  his  act  and  deed,  ought  not  to  he  re- 
ceived in  evidence ;  but  the  defioaition  of 
the  notary  public,  or  some  equivalent  tes- 
timony, ought  to  be  produced  to  the 
court  KidcTa  adminiatraior  vs.  Mexar^ 
def*a  admimatralor,  456. 

EXECUTOR. 

l.^here  an  execukr  is  sued  in  ehaneety^ 
for  a  sul^t  which  is  in  part  personal  t» 
himself,  and  in  part  touching  bis  exeea- 
torial  character,  he  ought  not  to  be  com- 
pelled to  give  an  appeal  bond  for  the  lat- 
ter, as  the  subject  is  covered  by  his  official 
bond.  Shearman,  admimainUar,  ^e,  ti. 
Chriatian  and  othera,  39S* 

S.  An  executor,  against  whonv  judgments 
have  been  obtained  at  law,  may  be  relieved 
in  a  court  of  equity,  upon  his  shewing  that 
assets  suiBcient  to  pay  all  the  debu  of  the 
estate,  came  to  his  hands,  but  that  a  large 
portion  of  them,  had  been  smoe  reooveral 
oy  a  paramount  title.  MoyaWa  adrnMa* 
tratora  vs.  Johnaon  and  othera,  431 . 

Quatre,  whether  an  executor  ought  not  to 
be  relieved  in  such  a  case^  even  if  he  had 
paid  debts  of  inferior  d^ity,it  appeaEiDg 
diat  he  was  promptly  and  bona  fide  pay- 
4Pg  off  the  debu  of  the  estate,  wider  the 
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Mlef  that  he  had  asteti  rafffelent  to  dit. 
eharge  every  claim.    Ibid> 

J  W  here  an  executor  confewcs  judgmentt, 
aiul  gives  forthcoming  bonds,  for  debts 
due  by  his  testator,  under  the  belief  that 
the  assets  of  the  estate  are  amply  suffi- 
cient to  pay  all  claims  agsinst  it,  but  after- 
wards, by  an  unexpected  depreciation  of 
prepeity ,  the  amount  of  assets  proves  in- 
adequate, the  executor  shall  be  relieved 
m  equity.  MUler*9  executor*  vs.  Mice 
andothert,iS%. 

\.  Where  a  judgment  has  been  obtained 
against  an  executor,  who,  fit>m  the  per- 
plexed sute  of  the  assets  and  other  causes, 
was  unable  to  plead  at  taw,  a  court  of 
equity  will  afford  relief.  Pickett,  Uc* 
vs.  Stewart  and  al.,  478. 

F 

FORTHCOMING  BOND. 

I.  "Where  non  est  factwn  is  pleaded  to  a 
motion  on  a  forthcomin|^  bond,  the  court 
may  render  judgment  without  the  inter- 
vention of  a  jury  j  or  they  may  impannel 
A  jury  to  try  the  issue,  at  their  discretion. 
Murke,  adminiitratorf  Uc.  vs.  Levjft 
m^ecut^ra,  I. 

:?•  Although  the  judgment  on  a  forthcoming 
bond  sbouM  be  rendered  for  a  larger  sum 
than  that  due  by  the  execution,  yet  if  the 
execution  b  not  made  part  of  tlie  record 
by  bill  of  exceptions,  nor  any  objec 
tioo  made  in  tRe  court  below,  such  objec- 
tion cannot  be  sustained  b  the  eourt  of 
ajH>eals.    Ibid, 

5.  Where  a  motion  is  made  to  quash  ao  exe- 
cution and  forthcoming  bond,  on  the 
ground  that  a  previous  execution  had  is- 
sued, and  a  forthcoming  bond  taken  for 
the  same  debt,  which  execution  and  bond 
It  was  alleged  had  been  improperly  qotth- 
edj  the  court  will  not  enquire  into  the  va-. 
lidity  of  the  first  execution  and  boad, 
upon  the  motion  to  quash  the  second. 
JettrB.  fFalker,  2X1. 

The  judgment  of  a  competent  court  will  be 
considered  right,  until  retndarly  reversed. 
lUd. 

FRAUD. 

1.  In  a  suit  in  chancerr,  where  fraud  is  not 
put  in  issue  by  the  plead  ingpi,  it  cannot  be 
introduced  by  the  depositions.  Kmbbl*% 
execut§r  vs.  Dixon^i  executor,  ?4tf. 

ft.  No  concealment  or  roisreprctentatioo  ean 
have  the  eflect  of  barring  the  nghfs  of  a 
party,  unless  another  person  is  thereby 
induced  to  part  with  his  money,  or  unless 
the  cnaeealmenty  £te.  be  to  gross  as  to 
amount  to  Granl.  Stmurt  vs.  Luddimg^ 
ton,  403.  ^     , 


FRAUDULENT  CONVEYANCB. 

1.  A  deed  may  be  fraudulent,  if  executed 
with  a  fraudulent  intent,  although  founded 
upon  a  valuable  consideration.  Briwcoe 
and  other*  vs.  Clarke,  213. 

H 

HABEAS  CORPUS. 

1.  A  judgment  on  a  habecu  corfim  m  favor 
of  a  slave,  in  the  state  of  Ohio,  does  not 
establish  his  rifht  to  freedom.  Levit  vs. 
FuUei'ton,  15. 

HUSBAND  AND  WIFE, 

1.  Where  a  husband  and  wife  brin^  a  suit  in 
chancery  for  a  division  of  the  wife's  pro- 
perty in  slaves,  to  which  she  was  entitled 
jointly  with  othei's,  and  an  interlocutory 
decree  is  made,  but  never  made  final* 
guare  m  what  cases  the  propertv  shall  be 
considered  as  belonging  to  the  husband  ? 
Gregory**  admiiMtrator  vs.  J^Iarkt**  ad* 
mmttrator,  $55, 


IMPROVEMENTS. 

1 ,  Where  land  has  been  recovered  in  eioct- 
ment,  and  the  defendant  goes  into  oiiaa« 
eery,  to  obtain  compensation  for  improve- 
ments, be  will  not  succeed  if  he  had  notice 
of  the  plaintifi^s  title,  at  the  tinte  of 
making  the  impravcmen^s.  McKim  vs. 
Moody  and  othere^  58. 

INFANTS. 

1.  In  what  cases,  and  under  whatcireuni* 
stances,  a  court  of  equity  will  direct  tli« 
sale  of  the  real  estate  oi  infnuts.  Got" 
land,  Uc,  vs.  Loving,  &c.,  396. 

INJUNCTION.' 

1.  Where  an  injunction  has  been  refused  by 
a  chancellor  m  open  courts  it  is  compct<*nt 
for  B  Judge  of  the  court  of  ^ftoeals,  out  of 
cow't,  to  award  it.  ToU-bnage  vs.  Ffee^ 
bfi(^,  «06. 

f.  A  judge  of  the  court  of  •appeals,  may 
award  an  injunctem,  which  has  been  re- 
vised by  a  chancellor  in  court,  upon  an 
i^lice  cifiy  of  the  record  in  tha  chancery 
eourt  being  pn-sented  to  him,  as  well  aa 
upon  the  original  bill  itself.    Ibid. 

S,  A  motion  to  rein8tat<-  an  iniunotion  on  ad« 
ditkmsl  evidence  tenderetf  by  the  eoni- 
pMniot,  is  iatft«  nature  of  an  origliaUap- 
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pU^ntkni  for  an  injunction  ;  and  on  the  re- 
fusiD  of  the  chfuioellor  to  reinstate,  an  ap- 
plication to  t&e  judges  of  the  couit  of  ap* 
peals  or  any  of  them,  is  proper.     Gilliam 

INQUISITION. 
1.  See  ad%iod  damnum  ^  No  1. 
INSPECTORS. 

See  CorUribtition, 

ISSUE  (in  Chancery.) 

On  a  question  whether  an  absolute  bill  of 
sale,  WHS  intended  only  as  a  tecuri^,  the 
evidence  being  contradiotory,  a  e^yit  of 
chancery  ought  to  dii^ct  an  issue  to  tir 
that  |)oint.  Kiiibd^t  executor  vs.  IMxottft 
etcecutor,  1M* 


JEOFAILS. 

1,  The  proper  construction  of  the  108th  sec- 
tion ol'the  act  of  jeofails.  'HetU  vs.  Pttt* 
ten,  6fc  ,  ii5. 

S.  See  EjectmeiU,  No.  2. 

JUDGMENT. 

1 .  A  confession  of  judgment  on  a  motion  on 
a  forthcoming  bond,  will  operate  as  a  re- 
lease of  errors  in  the  original  judgment. 
Edmonds  \s.  Green,  44. 

fi.  Therefore,  where  an  office  judgment  is 
erroneously  entered  up  against  the  prin- 
cipal and  apedal  bail ;  the  tatter  after- 
wards gives  a  forthcoming  bond,  and  con- 
fessesjudgment  on  it,  he  cannot  avail  him^ 
self  dTtbe  error  in  tbe  original  judgment. 
Ibid, 

JUROR. 

1.  Where  a  juror,  after  he  is  sworn  in  aif 
action  of  slander,  expresses  a  wish  to 
withdraw,  because  he  himself  had  a  simi- 
lar suit  depending  in  the  same  court,  in 
which  the  slander  was  the  same,  but  the 
counsel  ncA  consenting  to  withdraw  him, 
the  ti-ial  pi*oceeds,  and  a  verdict  is  j-eu- 
dered;  thfvcourt  ought  not  to  grants  new 
trial.  Shobey%,Meir,S9. 


LEGACY. 

1.  Where  a  legacy  is  left  in  trust,  and  the 
tniscee  refusea  to  Mt,  the  ezeoator  is  not 


bound  toftty  the  l^oy,  untU  anew  tms* 
tee  is  ap|>ointed  by  the  court  of  chatieery, 
and  is  not  chamable  with  interest  befcme 
the  decree.  Johnswi  vs.  Mitchell^  ^09. 
S.  A  testator  gives  to  his  two  nieces  ^  10,000 
•«  in  twelve  months  after  marriage,  provi- 
**  ded  they  are  then  eigliteen  years  of 
"  age  ;  if  not,  at'  the  age  of  eighteen."* 
Although  tliese  w'ords  import  a  joint  i»- 
terest  m  £  10,000,  they  may  be  explained 
by  circumstances  to  be  collect -d  from 
other  parts  of  the  will,  to  mean  a  legacy 
to  each  of  liis  nieces,  of  g  10,000.  Trigs 
and  -wife  vs.  King's  representatives,  252. 

LEX  LOCL 

1.  A  deed  of  emancipation  executed  in  Ohio, 
but  having  reference  to  Virgmia,  will  be 
void,  unless  it  is  recorded  according  to 
the  kkws  of  Virginia**  Leneis  vs.  FvBa^ 
ton,  15. 

UEN. 

A  roan  pordiases  a  tract  of  land,  and  gives 
bond  and  security  for  the  purchase  mo« 
ney,  but  never  takes  a  conveyance,  nor 
pays  the  money.  The  vendor  doca^  not 
lose  his  lien  upon  the  land,  by  haiSQ' 
ken  personal  secuii^.  Hatcher's  m 
isirator  vs.  Hatcha^s  executors^  53. 

UMITATIONS. 

1.  The  act  of  limitations,  is  a  good  plea  to  a 
suit  in  equity,  brought  to  recover  moner 
collected  by  an  attorney,  for  the  plaintiir, 
and  not  aooonnted  for  by  him.  Ktnney*9 
executors  vs.  McClure,  284. 

2.  A  jud^ent  obtained  against  a  testator  ia 
liis  life-time  and  not  revived  a|;ainsthia 
personal  representathre  after  his  death, 
within  five  years  from  the  time  of  his 

4  <|ualification,  is  barred  by  the  sutute  of 
limitations.  Petfton^s  adndmstrator,  vs. 
Carres  executor,  436. 

S.  The  operation  of  the  statute,  will  not  be 
prevented  by  a  scire  facias  sued  oat, 
within  the  five  years,  on  which  the  plain* 
tiff  suffered  a  non-suit.  Peytoris  aclmm- 
iatrator  vs.  Carres  executor^  436. 

LIS  PENDENS. 

1.  Daring  the  pendency  of  a  snit,  to  prevent 
the  issuing  or  a  patent,  or  the  assignment 
of  a  survey,  no  person  can  obtain  a  iwtent 
fin*  the  same  land  under  a  treasury  war* 
rant,  located  since  the  institutioo  of  the 
suit ;  but  he  will  be  regarded  as  a  purcha- 
ier  with  notioe.  Lsinc  Yt.  Jackws^  &c., 
114. 
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MABIUAGE  CONTRACT. 

1.  Where  a  marriage  eoatraet  reaenrei  to 
the  wife,  a  power  to  aive  certain  slaves  to 
whomsoever  she  shall  appoint,  she  ia  not 
authoriaed  to  direct  a  aaut  or  enumdpmion 
of  the  slaves.  EUU  and  other*  vs.  JBO- 
•Ifc^r,  executor^  &c,,  47. 

9.  A  marriage  settlement  made  after  mar* 
riace,  in  pursnanee  of  articles  entered  into 
befire  marriflj^,  is  to  he  oontroUed  bj  the 
artieles.    Jdid. 

MORTGAGE. 


1.  See  CotuBtional  Sale. 
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NOTARY  PUBUC. 

1.  The  eertificate  of  a  noUir  poblie,  that  a 
release  was  acknowledged  by  a  paity  to 
be  his  act  and  deed,  ouight  not  to  be  re- 
ceived in  evidence  {bat  the  debontum  of 
the  notary  pablic,  or  some  equivalent  tes- 
timonr,  oodit  to  be  produced  to  the  court. 
XiddU  admimstrator  ve.  Alexander^a 
admimstrator,  456. 

o 

OFFICE  JUDGMENT. 

1 .  It  is  error  in  ftcoart  of  law  to  enter  a  judg- 
ment ag^ainst  a  defendant,  on  the  day  after 
a  conditional  judgment  has  been  ctmfirm- 
ed  at  the  rules.  The  defendant  has  until 
the  next  term  after  the  conditional  judg- 
ment is  confirmed  in  the  office,  to  set  it 
aside,  under  the  act  of  AsKmbly.  Green 
vs.  Skijrwilh,  460. 


PARI  DELICTO. 

J.  The  principle  in  ftari  deKctOp  &c.  does 
not  apply  to  eases  in  which  the  act  com- 
plained of,  is  bterdicted  by  the  positive 
provisions  of  a  statute,  ffutan  va.  Spen" 
eer^  6fc.,  76. 

2.  The  person  who  merely  takes  the  notes 
of  an  unchartered  bank  m  payment,  mar 
not  be  as  culpable  as  the  institution  which 
issues  them.    Ibid. 

PAROL  AGREEMENT. 

1.  A  parol  agreement  for  lami,  fiHIowed  by 
part  perfcrmanoe.  enforced  ia  a  court  of 
equily.    fVUde,  (ic.  ts.  fVor,  Uc,  16S. 

Vol*  I.  •62 


PARTIES. 

1.  In  a  unit  by  the  assignee  of  a  legacy, 
which  arises  out  of  the  sale  of  real  pro- 
perty, the  proceeds  of  which  are  to  be  di- 
vided  among  aeveral  penons ;  the  as- 
signee should  make  the  otiier  legatees  in- 
terested in  tfie  sale  of  the  property,  par- 
ties. Findlay,  executor,  ^c.-ts.  Shejey, 
73. 

8.  Where  land  is  soU  under  a  deed  of  trust, 
and  the  debtor  impeaches  the  isle,  he 
must  make  the  purcnater  a  party ,  as  well 
as  the  creditor.  Chvwmng  vs.  tox  and 
ii/.,30«. 

d.  Under  what  cirenmstanoes  the  heir  at  law 
ought  to  be  made  a  party.  TazeweUand 
cd,  vs.  Smith's  adnuniatrater,  313. 

PARTNERSHIP.  * 

1.  Sqc  Egtdty,  No.  8, 9. 

PLEADING. 

1.  See  Mm  Enemy,  ifo.  1, 2. 

8.  It  is  error  for  a  plaintiff  to  reply  and  de* 

roar  to  the  same  plea.  Lang^  vs.  Lewnio 

tubttimetraior,  £^c.,  877. 

3.  A  replication  by  the  administrator  of  a 
•  surviving  partner  must  aver  that  the  debt 

had  not  been  paid  to  the  deceased  part- 
ner. A  mere  averment  that  the  debt  had 
not  been  paid  to  the  dececued  partner, 
will  not  be  sufficient.    Ibid,  ' 

4.  See  ScireFacias,  No.  1,  8, 3. 

PROBAT. 

1.  Where  a  deed  is  duly  proved  or  acknow. 
ledged,  and  ordered  to  be  recorded,  and 
left  with  the  clerk  for  that  puqiose,  it 
shall  be  considered  as  reoorden  from  that 
time,  although  it  may  never,  in  fact,  be 
recorded,  but  is  lost  b^  the  negligence  of 
the  clerk,  or  other  accident.  JjaSn'teyy^, 
Em*  &  Mian,  andotbero,  loS 

8.  Qumre,  If  a  deed  be  re-aeknowledged  af- 
ter its  execution,  and  the  record  of  pro- 
,  bat  merely  states  in  general  terms,  that 
it  was  proved  by  the  oaths  of  the  tubscri' 
bing  witnesses,  die  witnesses  to  the  oc- 
hnowledgment  can  be  received  to  prove 
that  it  was  admitted  to  probat  on  their 
evidence,  and  not  on  the  qyidenee  of  the 
witnesses  to  the  orinnailexecutien.  Mrit* 
i^  and  other*  v.  Clarke,  813. 

5.  K  deed  not  lodgecl  to  be  recorded  until 
eight  months  after  its  date,  and  not  proved 
by  the  witnesses  on  whose  testimony  it 
was  recorded,  to  have  been  sealed  and 
delivered  within  eight  months  before  it 
was  recorded,  is  not  go^d  a$  a  recorded 
deed.  Harvey,  Ofc.  vs.  Mexander,  Uc, 
319. 
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RECORDING*  - 

1.  See  Probai,No,t. 

2.  See  JProbat,  Na  3. 

RELEASE  OF  ERRORS.' 

1.  See  Jw^nuttt,  No.  t,  fi. 

REPUCATION. 

1.  SeeP/Mu£n^,Na9;d. 

ROADS. 

1.  Where  t  oorporfttioD  is  ereated  hy  lav, 
to  ereet  a  toll-bridge,  at  a  gWen  point, 
with  the  aame  power  to  apply  to  the  coan- 
tv  eourt  **for  leave  to  assure  a  road  or 
*<  roads,  leading  to  the  site  proposed  for 
**  said  bridge,  as  ghrea  bjr  the  existing 
**  laws,  to  the  owners  of  mills  and  public 
**  landings  ;*'  the  expense  of  opening  the 
said  road,  is  to  be  defrayed  by  the  ooun^ 
ia  which  the  road  may  Ue.  Cartertvitte 
Mrid^e  Cwnpany  vs.  Barrison  ^  Cun- 

S 
SCIRE  FACIAS. 

1.  A  writ  of  scire  facias  need  not  set  forth 
what  goods,  lands,  Aec.  have  been  acquired 
by  the  defendant,  since  the  dale  of  the 
judgment.  Lan^  vs.  Lewises  admtnis* 
trator,Q77. 

2,  It  is  not  a  good  plea  to  a  scire  facias, 
that  the  dercndant  had  transferred,  con- 
veyed. &c.  to  the  sheriff,  goods  and  ahat- 
tels,  lands,  kc.  according  to  tlie  act  of 
assembly,  to  a  greater  value,  &c.,  and 
that  no  proceeding  had  been  had  under 
the  act  or  assembly  against  the  said  lands, 
See,    Ibid, 

S.  Nor  is  it  t  good  plea  that  the  defendant 
had  transferred,  in  like  manner,  various 
debts,  &C.  and  that  the  proceedings  pre« 
scribed  hy  the  act  of  assembly,  kc  to 
recover  such  debts,  had  not  been  had. 
Ibid, 

4.  See  lAndtaUom^  No.  S,  3. 

SPECIFIC  PERFORMANCG. 

1.  A  parol  agreement  for  land,  followed  by 
part  performance  enforced  in  a  court  oif 
eouity.     ffUde,  Uc  vs.  Fox,  &c  165. 

5.  Where  an  agreement  to  make  a  lease  is 
entered  into  upon  certain  terms,  the  partj 
to  whom  the  lease  is  to  be  made  cannot 
cnforae  a  speoifie  perfomumoey  unless  he 


perfbrms  his  part  of  the  agreement,  or 
offers  to  perform,  and  riiews  that  be  ia 
willing  and  able  to  do  so.  Barvieand 
ethers  vs.  Banks,  408. 


TAIL,  (Estates.) 

1.  A  testator  devises  a  tract  of  land  to  his 
daughter,  U.  L.  **  and  to  her  and  the  hetrs 
*<  of  her  body^  and  to  them  and  their 
^  heirs  and  assigns  for  ever^  and  sHerw 
wards  adds,  **  if  roj  daughter  H.  L. 
**  should  decease,  not  having  any  lawfiil 
«<  heirs  of  her  body,**  tint  &»  the  Ismd 
should  become  the  property  of  his  soo 
D.  L.  These  words  convej  an  estate 
tail  to  H.L.  and  not  a  life  estate.  Tid* 
baa  vs.  Lupton,  194. 

2.  What  words  in  a  will  since  1776,  wffl 
convey  an  estate  ta3.  KendaU  vi.  xjyrf, 
288. 

TAXES. 

1.  Where  the  lessee  conveys  certain  faikds 
to  the  lessor,  as  a  collateral  security  Ibr 
the  payment  of  a  debt  to  the  lessor,  and 
the  lands  so  coovejedare  lost  by  the  non- 
paymeftt  of  taxes,  the  lesaor  is  not  respon* 
sible  fior  the  value  of  the  lands  t  hot  the 
lessee  was  bound  to  see  to  the  pey  ment  of 
the  taxes,  he  having  aeomplete  equitable 
title  to  the  lands. 

TREASURT  NOTE. 

1,  A  treasury  note  is  bj  the  act  of  eoogresf, 
assignable  bj  deliveiy  and  assignment 
only.  Myers  and  Son  vs.  Friend  and 
Scott,  IS. 

2.  Where  a  treasoiy  note  was  assi^ed  by 
the  payee  by  endorsement  in  wnting,  to 
A.  B.  or  order,  then  transferred  of  e 
blank  endorsement  by  A*  B.,  aflerwards 
endorsed  in  full  by  C.  D.  (into  whose  handa 
it  bad  reguUtfly  come)  to  E.  F.  i  this  note 
being  af&rwards  stolen  from  the  mail, 
and  coming  by  a  series  of  endocaementa 
mto  the  hancto  of  a  bona  f  do  aasignee, 
may  be  recovered  In  an  aetam  of  dethme 
biot^t  by  C.D.againat  the  holder.  Bid. 

TRUST,  (Ikcrfa/.) 

1.  Where  a  conveyance  of  real  estate  is 
made  to  a  creditor,  in  trust  to  satisfy  hia 
own  demand,  such  oonvmnce  is  not  to 
be  considered  as  n  deedoftruat^  butaa  n 
mortgage,  to  which  the  ngfat  of  redemp- 
tion  IS  incident  Chvwning  va.  Cox  et  al, 
306. 
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USUBY. 

1.  Where  tMrty  appliwtoaecmrtof  eqiu- 
tj,  tobe  relieved  on  the  ground  of  fmujf 
and  does  not  eidl  upon  t^  deiendnt  for  n 
tkiCovefTft  but  proves  his  eAse  by  evidence 
aSumk  /  qtuere^  whether  he  ean  ool^  be 
reliered  to  the  amount  of  the  usurious  mte* 
rest,  upon  paying  the  prioeipal  with  law. 
fnl  Interest,  or  shall  be  relieved  frooi  the 
debt  m  Mo,  McPharin  and  otken  ts. 
Xit^  and  §thertf  179. 

V 

TENDOB  AND  VENDEE. 

1.  See  Lien. 

9.  Where  land  is  sold  at  pubfie  anetion, 
and  a  third  person  makes  a  declaration  in 
the  hcsfing  of  the  vendor  and  the  bidders, 
that  he  is  aaeut  for  persons  having  a  claim 
to  part  of  the  Und,  but  that  an  amement 
Ihas  been  made  between  him  and  the  ven- 
dor, hj  which  the  purchaser  shall  not  be 
ii||ured  by  the  connicting  clahBS,  and  the 
Teador  remains  silent,  he  shall  be  bound 
by  such  declaration.  ,^OenjM,  Ifimfon'a 
tuMr.,  65. 

VEBDICT. 

1.  Where  a  suit  is  brought  against  two  per- 
toBs  OB  t  bond  executed  by  both,  and  it 
abates  as  to  one  by  his  death  i  a  verdict 
finding  onl;|r  that  the  surviving  defendant 
hath  not  paid  the  debt,  is  bad,  and  a  new 
trial  most  be  awarded.    TriplgH  ?§.  M* 


VESTED  ESTATE. 

1.  Where  a  testator  directs  his  real  estate 
to  be  sold,  and  the  osoney  arising  from 
such  sale  to  bepaid  to  particular  persona, 
the  interest  of  the  legatees  is  a  vesSfedf  one, 
although  the  will  may  give  a  discretion 
to  the  executor,  as  to  the  time  of  selling 
the  estate.  TaxeweB  and  otkerf  vs. 
Smith*»  adm*r.,  did. 

8.  The  principle  will  be  the  same,  whether 
the  estate  devised  to  be  sold,  be  an  estate 
inposscssion,  or  only  in  remainder.    Ibid, 

3.  The  death  of  the  devisee  or  legatee  be- 
fore  the  sale,  wHI  not  defeat  the  interest, 
unless  there  is  some  provisioa  m  the  will 
to  that  effect.    Ibid. 

w 

WASTE. 

1.  It  is  not  loa^te  in  a  tenant  in  dower  of 
coal  lands,  to  take  coal  to  any  extent, 
from  a  mine  already  opened,  or  to  sink 
new  shafts  into  the  same  vein  of  coal. 
Crouch  vs.  Puryear^  l^c,  253. 

S.  The  tenant  may  penetrate  through  a 
seam  already  opened,  and  dig  into  a  new 
that  lies  under  the  fint.    Ibid. 


WILLS. 

1.  See  admrnetratienf  No.  1, 8. 

8.  What  shall  be  deemed  a  due  exeeotSon 


of  a  will,  not  signed  by  the  testator,  but 
by  another  fcr  him.  jBurweU  and  othen 
Tt.  C9rbinandotker9,l$i. 


END  OF  VOLUME  I. 


ERRATA. 

Id  jukgt  56,  tine  10,  for  vendor  read  Mndbe. 
^  line  1,  for  nf^ifOM  read  rf2r0«M>. 
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